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BECKert  and  Another,  Assignees  of  Mart  Gould,  Widow, 
a  Bankrupt,  against  Harden  and  Another,  {a) 

rwiHOMAS  Lucas  Wheeler ^  being  seised  in  fee  of  certain  Devise  to .r.^. 

JL     estates  and  plantations  in  the  island  of  St.  Christopher,  ''J^^^^^l'^l^ 

by  his  will,  dated  the  1st  of  February  *  1786,  duly  executed  to  tenements,  ne 

pass  freehold  estates,  devised  to  John  Beach  alt  and  singular  Sttle  pianui- 

his  plantations,  lands,  tenements,  negroes^  slaves,  cattle  planta^  tion»,  stock, 

.  i  f  J   f        J.;  .  ,1..    .         J  ^  utensUs,  and 

ttonsy  stocky  ulenstlSj  and  hereditaments ,  wUh  their  and  every  of  hereditaments 
their  appurtenants,  in  the  island  of  St.  Christopher,  to  hold  the  ^^^^^^^ 

hold  to  J.  B., 

his  heirs,  executors,  &c.,  according  to  the  nature  and  quality  thereof,  to  the  use  that  W,  B.  should 
have  one  clear  annuity  or  rent-charge  of  150/.  for  bis  life,  to  be  issuing  out  of  said  plantatione> 
Ac,  and  subject  to  and  chargeable  aa  aforesaid  to  the  use  of  J,  B.^  hb  heirs,  executors,  &t.  ac- 
rorditi/?  to  the  nature  and  quality  of  the  premises.  Codicil,  reciting  the  death  of  fT.  B.  devised 
the  said  annuity  to  trustees  in  trust  for  M.  O.  for  life,  to  be  raised  out  of  his  said  pUotationa  and 
estates,  and  paid  in  same  manner  and  with  like  remedies  aa  directed  in  favour  of  W.  B,  Second  co- 
dicil  revoked  that  part  of  first  in  which  he  had  given  to  Af.  G.  150/.  per  ann.,  and  instead  thereof 
he  gave  20/.  per  ann.  to  M.  O.  for  life.  Third  codicil  revoked  that  part  of  will  in  which  he  devised 
to  J.  B.  aU  his  estate  and  property  in  St.KitU,  and  declared  the  same  void,  and  gave  and  bequeathed 
the  said  property  to  /.  P.  in  fee.  Held  that  the  annuity  given  to  3/.  G.  by  the  1st  codicil  waa  not 
revoked  by  the  last  codicil,  nor  reduced  by  the  2d  codicil,  the  2d  codicil  not  being  executed  ac- 
cording to  the  statute  of  frauds,  which  is  in  force  in  the  said  island  of  St.  Christopher, 

(a)  This  case  was  argued  at  Serjeants*  Inn  before  last  Hilary  term. 
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same  to  the  said  J.  Beach,  hi.^  //e/r.v,  executors^  adminhtrntorn^ 
and  assigns  respectivelj/^  according  to  the  nature  and  qunlili/ 
thereof^  to  the  use  and  intent  that  William  Beach,  brother  of  the 
said  J.  Beach,  and  his  assigns^  should  have  and  take  one  char 
annuity  or  yearly  rent  of  150L  for  and  during  the  term  of  his 
natural  life^  to  be  issuing  and  going  out  of  and  charged  upon  the 
said  plantations^  lands,  tenements^  hereditaments^  and  premises 
in  the  said  island  of  Su  Christopher,  and  every  or  any  pari 
thereof  to  be  paid  Free  of  all  taxes,  &c.  by  quarterly  pay- 
ments, &c.,  and  so  in  proportion  if  the  said  W.  B.  should 
happen  to  die  before  the  quarter  day,  with  power  of  distress 
and  re*entry  for  non-payment  of  the  saipe :  and  as  to  the  said 
plantations,  lands,  tenements,  ne^^roes,  slaves,  cattle  planta- 
tions, stock,  utensils,  hereditaments,  and  premises,  subject  to 
and  chargeable  as  aforesaid,  to  and  for  the  only  proper  use 
and  behoof  and  benefit  of  the  said  «7.  Beach^  his  heirs,  execu- 
tors, administratorsi  and  assigns  respectively,  according  to 
the  nature  and  quality  of  the  premises. 

And  the  testator,  after  devising  all  the  residue  of  his  real 
and  personal  estates,  subject  to  certain  charges  and  upon  cer- 
tain trusts,  also  charged  the  said  plantations,  lands,  tenements, 
negroes,  slaves,  cattle  plantations,  stock,  utensils,  heredita- 
ments, and  premises,  so  by  him  given  to «/.  Btach^  but  without 
prejudice  to  the  said  annuity  or  yearly  rent-charge  of  IjO/. 
limited  to  W.  Beach^  with  the  payment  of  300/.  for  and  to- 
wai^s  making  good  a  moiety  of  any  deficiency  in  the  funds  di- 
rected to  be  applied  to  such  charges  and  trusts,  or  in  case  a 
less  sum  should  be  sufficient,  with  the  payment  of  such  less 
Bun»,  to  be  raised  by  mortgage  or  sale,  &c. 

Afterwards  the  testator,  by  a  codicil  to  his  will,  dated  the 
S7th  of  March  1789,  duly  executed  to  pass  freehold  estates, 
reciting  the  death  -of  W.,Beach^  devised  as  follows :  ^'  Now  I 
do  therefore  hereby  give  and  bequeath  the  annuity  or  yearly 
rent'charge  of  150/.,  which  by  my  said  zcilt  was  limited  and  di- 
reded  to  be  paid  to  the  said  W.  Beach,  for  and  during  the  term 
of  his  natural  life^  out  of  all  and  singular  my  plantations^  lands^ 
tenements^  stocky  utensils,  hereditaments^  and  estates,  situate, 
lyings  and  being  in  the  island  of  St.  Christopher,  to  W.  Withers 
and  P.  Portescue,  til  trust  Jbr  the  sole  and  separate  use  and  be- 
^^^  ^/'  Mary  Gould,  wife  of  Sfc  for  and  during  the  term  of 
her  natural  afe^  and  which  1  direct  to  be  raised  out  of  my  said 
plantationt  and  estates,  and  to  be  paid  by  the  said  trustees,  or  the 
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snrvrcor  of  them^  or  his  heirs^  by  even  quarterljf  pat/ments,  on        1815. 
ike  same  franU  or  dajj/s^  and  wiih  the  same  powers  and  remedies 
im  rtery  respect  asihesaid  annuUy  or  yearljf  rentrcharge  was 
by  my  said  will  directed  to  be  raised  out  of  the  said  estate^  aruf 
paid  to  the  said  W.  Beach  during  his  life.''    Aiid  he  directed 
die  trustee?  to  pay  the  same  to  M,  Gould  or  het  appQintee» 
free  from  all  controul  of  her  huiband^  &e.,  and  that  h^r  oi^ 
their  receipt  should  be  a  sufficient  discharge.    And  from  and 
immediately  after  the  decease  of  M.  Gould  he  thereby  gave 
the  like  annuity  or  yearly  sum  of  150/.  to  the  said  trustees  and 
their  heirs,  in  trust  for  the  benefit  of  fV.  Gould,  second  son  of 
the  said  M.  Gould,  for  and  during  the  term  of  his  natural  life, 
and  which  he  thereby  charged  upon  his  said  plantations  and 
estates  in  the  said  island  of  St.  Christopher,  and  every  part 
thereof,  and  directed  the  same  to  be  paid  thereout  to  him  by 
even  quarterly  payments  on  the  same  days  or  times,  and  with        C  ^  J 
the  same  poivers  and  remedies  in  every  respect  as  the  said  an- 
nuity or  yearly  sum  of  150/.  was  in  and  by  his  will  limited,  di« 
rected,  or  appointed  to  be  paid  to  the  said  fV.  Beach  during 
his  life;  and  if  the  said  TF.  Gould  should  be  under  21  at  the 
time  of  his  mother's  decease,  then  a  sufficient  part  thereof  for 
his  maintenance  and  education  during  his  minority,  and  the 
residue  to  be  laid  out  at  interest,  and  accounted  for  when  he 
should  come  of  age.     And  he  thereby  also  revoked  the  ap- 
pointment of  r.  Plummer  as  one  of  the  executors  of  and  in 
his  said  will,  and  appointed  the  said  W.  Withers  and  J.  For* 
tescue  executors  of  his  said  will,  in  place  of  the  said  fV,  Beach, 
deceased,  and  the  said  T.  Plummer,  and  subject  to  the  several 
alterations  and  revocations  thereinbefore  made,  he  in  every 
other  respect  ratified  and  confirmed  his  said  last  will,  and  di- 
rected that  to  be  added  as  a  codicil  thereto.     Aflerwards  the  2deodidl« 
testator,  by  another  codicil,  dated  the  28th  of  October  1790, 
and  which  was  published  by  him  in  the  presence  of  one  witness 
only,  revoked  and  made  void  that  part  of  the  former  codicil  in 
which  he  had  given  to  M.  Gould,  and  after  her  death  to  her 
2d  son  W.  GouldTor  his  life  150/,  perann.,  and  instead  thereof 
he  gave  the  sum  of  20/.  per  ann.  only  to  the  said  M.  Gould  for 
her  life,  and  not  to  be  continued  to  her  said  2d  S3n  TV.  Gould 
afler  her  death.    Afterwards  he  made  a  3d  codicil  to  his  will,  3d  codicU, 
dated  the  30th  of  December  J790,  duly  executed  to  pass  free- 
bold  estates,  which  codicil  is  as  follows :   ^'  /  Thomas  Lucas 
Wheeler  do  revoke  thai  part  of  my  will  in  which  J  gave  and 
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1815.       devised  to  John  Beach  all  my  estate  and  property  in  the  island 
„  of  St.  Kitts,  and  do  declare  by  this  codicil  to  my  said  will  that 

agaifut  the  said  bequest  is  made  null  and  void;  and  I  give  and  *  bequeath 
Harden.  ^^^  ^^'j  property  in  the  said  island  of  St.  Kitls  to  my  invaluable 
'-  ^  friend  Joseph  Paice,  Esq.  to  him  and  his  heirs  for  ever.'**  The 
statute  of  frauds  and  perjuries  was,  at  the  date  of  the  2d  co- 
dicil, and  still  is  in  force  in  the  island  of  St.  Christopher.  The 
testator  died  in  June  1792,  and  M.  Gould  assigned  the  annuity 
to  Thomas  Holloway^  by  way  of  mortgage  by  indenture,  on  the 
I6th  January  1196^  and  in  September  1797  was  duly  declared 
a  bankrupt,  and  the  plaintiffs  are  (he  assignees.  Afterwards, 
by  order  of  the  Lord  Chancellor,  the  annuity  and  all  arrears 
thereof  were,  at  the  instance  of  T.  HoUoway^  and  with  the 
consent  of  the  plaintiffs,  put  up  to  auction,  and  the  plaintiffs, 
aH  such  assignees,  became  the  purchasers,  in  trust  for  them- 
selves and  the  other  creditors;  and  by  indenture,  dated  the 
17th  oi  March  1801,  between  the  said  T,  Holloway  of  the  one 
part  and  the  plaintiff's  of  the  other,  the  said  annuity  and  all 
arrears  were  assigned  to  the  plaintiff's  absolutely  in  trust  for 
themselves  and  the  other  creditors  of  the  said  bankrupt.  The 
plaintiffs,  as  such  assignees,  filed  their  bill  in  Chancery  against 
the  defendants  N.  Harden  and  Joseph  PaicCj  to  compel  pay- 
ment of  the  said  annuity,  and  upon  the  hearing  of  the  cause 
the  Master  of  the  Rolls  directed  this  case  to  be  submitted  to 
this  Court  for  their  opinion  upon  the  following  question  : 

Whether  the  annuity  of  150/.  mentioned  in  the  will,  and 
given  by  the  1st  codicil  of  the  testator  to  M.  Gould^  was  re- 
voked or  reduced  by  all  or  any  of  the  subsequent  codicils. 
J.  Warren^  for  the  plaintiffs,  argued,  Ist,  that  the  annuity 
[  6  ]  to  M.  Gould  was  not  revoked  by  the  2d  codicil,  by  reason  that 
the  annuity  was  primarily  charged  upon  the  land,  and  there- 
fore the  2d  codicil  was  not  well  executed  to  revoke  it.  That 
the  annuity  to  M.  G.  was  primarily  charged  on  the  land,  he 
said,  was  plain  from  the  will,  which  gave  it  to  W.  B.  to  be  is- 
suing and  going  out  of  and  charged  upon  the  plantations^  lands^ 
4*r.,  and  the  1st  codicil  gives  the  annuity  to  M.  G.  which  was 
by  the  will  given  to  tV.  B.  And  so  the  2d  codicil  is  not  well 
executed  to  revoke  it ;  because  the  rule,  as  laid  down  by  Lord 
Hardwicke  in  Brudenell  v.  Boughton  (a),  is,  "  that  as  no  de- 
vise of  lands  can  be  made  but  with  such  solemnity  as  is  di- 

{a)  2  Atk.  272. 
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reeled  by  the  statute  of  frauds,  so  it  is  equally  clear,  where  a  1815. 
sum  of  money  is  given  originally  and  primarily  out  of  land,  a 
will  with  that  charge  must  be  executed  with  the  same  solem-  against 
nity  ;  and  the  rule  is  the  same  with  respect  to  a  revocation  of  harden. 
a  sum  of  money  charged  by  a  will  upon  lands  ;  it  must  be  re- 
voked in  the  ftame  manner."  At  all  events,  supposing  the  Sd 
codicil  to  have  any  effect  at  all,  it  can  only  have  the  effect  of 
reducing  the  annuity  from  150/.  to  20/.  Next,  Whether  the 
annuity  to  jlf.  G.  was  reyoked  by  the  last  codicil,  may  be  con- 
sidered in  two  ways  ;  Ist,  Whether  the  express  words  of  re- 
vocation extend  to  it ;  2dly,  Whether  it  is  impliedly  revoked 
by  force  of  the  subsequent  general  devise  to  «/.  Paice  and  his 
heirs.  Ist,  The  express  words  of  revocation  in  the  last  codicil 
only  extend  to  that  part  of  the  will  by  which  the  estate,  &c.  is 
devised  to  J.  B.;  but  the  annuity  is  given  to  M.  G.  in  a  dif- 
ferent part  of  the  will,  viz.  the  Ist  codicil.  Sdly,  The  general 
devise  to  J.  Paice  is  not  an  implied  revocation  of  the  annuity, 
because  the  rule  of  law  is,  that  a  subsequent  devise  shall  not 
revoke  by  implication  a  preceding  devise,  unless  it  be  incon-  [  ^  ] 
sistent  with  it.  But  there  is  no  inconsistency  in  the  devise  of 
the  annuity  to  M.  G.  and  the  subsequent  devise  to  J.  P.  and 
his  heirs,  because  a  charge  upon  the  land  may  well  stand  with 
a  devise  of  the  fee.  And,  according  to  fVelcden  v.  Elkinglon 
(a).  Paramour  v.  Yardley  (6),  even  if  the  devise  of  the  fee  had 
come  first,  and  the  charge  afterwards,  it  would  have  been 
good ;  because  it  is  the  office  of  the  Court  so  to  marshal  the 
words,  that  the  one  part  may  be  consistent  with  the  other. 
Therefore  if  ^.,  seised  in  fee,  devise  to  B,  and  his  heirs,  and 
afterwards,  in  the  latter  part  of  his  will,  devise  a  rent  out  of 
the  land  to  C,  this  shall  be  a  good  devise  of  the  rent  to  C.  and 
of  the  land  to  i3.,  for  the  devise  of  the  rent  shall  be  construed 
to  precede  the  devise  of  the  land,  by  which  nieans  all  repug- 
nancy shall  be  avoided.  A  fortiori  the  devise  of  the  annuity 
in  this  case  shall  be  good,  where  the  testator  has  himself  mar- 
shalled the  ordsr  of  devise,  making  the  lesser  to  precede  the 
greater.  And  here  the  will  and  codicils  are  to  be  taken  toge- 
ther as  one  instrument,  and  the  codicils  are  not  like  a  second 
will,  though  even  if  they  were.  Coward  v.  Marshal  (c),  recog- 
nized by  Lord  Hardwicke  in  Wilkt  v.  Sandford  (d)^  is  a 
strong  authority  to  shew  that  this  would  not  be  a  revocation. 

(a)  Plowd.  523.  (b)  lb,  541.  (c)  Cro.  EHx,  721.  (rf)  1  Ves,  187. 
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1815.       So  in  Lamb  v.  Parker  (e)  a  subsequent  demise  of  lands  wa<9 
_  held  not  a  revocation  of  a  prior  devise  of  them.    And  as  there 

Beckett       .  ,  .  .  i         .      . 

agaifut       18  not  any  inconsistency,  neither  is  there  any  intent  apparent 
Harden.      ^^  ||jg  j^^gj  ^qJIcJI  ^q  revoke  the  annuity ;  all  that  appears  is 

that  the  testator  intended  to  give  to  J,  P.  the  same  estate  that 
[  8  ]  he  had  taken  from  J.  jB.,  t.  e.  an  estate  charged  with  the  an- 
nuity; and  therefore  J.  P.  is  a  trustee  for  the  annuitant  in  like 
manner  as  J,  B.  was  before  him  ;  but  it  is  a  rule  that  the  sub- 
stitution of  one  trustee  for  another,  though  it  revoke  the  legal 
estate  which  supports  the  trust,  shall  not  revoke  or  alter  the 
trust  itself,  (a) 

Taddj^j  contra,  admitted,  upon  the  authority  of  Ploxcd.  and 
the  other  cases,  that  the  Court,  in  construing  a  will,  may  so 
order  the  reading  of  it  as  to  give  effect  to  devises  apparently 
inconsistent;  also  that  a  subsequent  devise  is  not  an  implied 
revocation  of  a  preceding  derise,  unless  ther^  be  ^ome  incon- 
sistency either  in  law  or  fact  between  them.  Still,  however,  he 
maintained  that  the  last  codicil  revoked  the  annuity  given  io 
M.  O,  bjr  the  first.  The  language  of  the  testator  in  the  last 
codicil  is  express  to  that  effect,  he  revokes  that  part  of  his  will 
in  which  he  devised  all  his  estate  to  J.  B.,  and  declares  the  same 
to  be  null  and  void.  Now  the  annuity  given  to  V^.  B.  was 
given  to  him  in  that  part  of  the  will  by  which  the  testator  de- 
vised all  his  estate  to  J.  B.,  and  was  ih  effect  a  part  of  that 
estate;  and  what  is  the  annuity  to  M.  G.  but  the  very  same 
that  was  before  given  to  W.  B.  f  Therefore,  if  the  estate  of 
J.  B,  be  revoked,  shall  not  the  annuity,  which  is  part  of  the 
estate,  be  revoked  also  ?  It  can  only  subsist  by  way  of  rent- 
charge  upon  the  estate  of  J*.  B.^  consequently,  when  the  estate 
is  destroyed  the  rent-charge  is  at  an  end,  there  being  nothing 
left  upon  which  it  can  operate.  But  next,  if  it  were  doubtful 
upon  the  express  terms  of  revocation,  it  is  clear  thut  the  devise 
to  J*  P.  amounts  to  an  implied  revocation ;  because  the  tes- 
C  9  ]  tator,  after  having  revoked  his  former  devise  which  was  a  de- 
vise to  a  particular  use,  devises  the  estate  generally  without  any 
use  to  J,  P.  in  fee.  And  how  is  it  consistent  with  such  a  devise 
to  say  that  the  estate  of  t7.  P.  shall,  notwithstanding,  be  subject 
to  the  use  ?  As  well  might  it  be  said  that  if  the  testator  had 
merely  revoked  his  former  devise  without  any  fresh  devise,  the 
estate  would  have  descended  to  the  heir  subject  to  the  use. 

(e)  2  Vern,  495.    8  Vim,  1 10.    Deviie,  R.  2.  pL  16.     1  Br.  JP.  C.  160. 

{a)   Wiliet  V.  Sandftnrtl,  1  Vet.  178.  186. 
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Then  if  the  devise  in  the  last  codicil  to  J.  P.  be  a  fresh  gift        181 
of  the  estate,  and   not  a  mere  substitution  of  one  trustee  for      „■"" 
another,  but  the  legal  estate  be  thereby  altered,  it  seems,  from        agai 
Goodthle  v.  Otvcaj/  («),  (hat  the  effect  of  it  is  to  annul  the      ^^^^ 
former  devise.     Lastly,  Whether  the  annuity  given  by  the  Ist 
codicil  to  M.  G.  be  revoked  in  toto  or  not,  at  least  it  is  re- 
voked pro  lanto  by  the  2d  codicil,  and  is  good  only  for  SO/. 
For,  as  in  the  case  of  Brudenetl  v.  Bovghlon  (b),  so  this  an- 
nuity is  to  be  taken  originally  as  personal,  notwithstanding  it 
is  also  charged  on  the  land ;  and  so  it  may  be  modified,  and 
consequently  revoked  pro  lanto  by  the  3d  codicil,  although  the 
2d  codicil  be  not  executed  according  to  the  statute  of  frauds. 
In  like  manner,  if  the  land  be  charged  by  the  will  generally 
with  the  payment  of  legacies,  a  codicil  not  executed  according 
to  the  statute  will  never theless  be  good  to  pass  new  legacies 
or  revoke  old  ones,  and  yet  they  are  a  charge  on  the  land, 
Masters  v.  Masters  (c),  Buckeridge  v.  Ingram  (rf),  Shedden  y. 
Goodrich  (e),  Rose  v.  Cunynghame,  (/) 

J.  Warren^  in  reply,  denied  that  the  annuity  to  M.  G.  was  [  1< 
personal,  being  charged  on  the  estate,  and  not  on  any  thing 
separate  from  the  estate ;  and  therefore  it  fell  within  the  dis- 
tinction of  being  primarily  charged  on  land,  though  incidentally 
the  personalty,  in  combination  with  the  land,  was  liable, 
whereas  in  Brudenell  v.  Boughlon  the  testator  charged  all  his 
real  and  personal  estate. 

Cur.  adv.  vuli. 

The  following  certificate  was  sent : 

THIS  case  has  been  argued  before  us  by  counsel.  We 
have  considered  it,  and  are  of  opinion  that  the  annuity  of  150/^ 
mentioned  in  the  will,  and  given  by  the  1st  codicil  of  the  tes- 
tator to  Mary  Gouldj  was  not  revoked  or  reduced  by  all  or  any 
of  the  subsequent  codicils. 

Ellenborough. 
S.  Le  ISlanc. 
28th  February  1815.  3.  Batley. 

(«)  iB,8LP.  576.    7  T.R.  399  (*)  2  jitk.  266. 

(c)  1  P.  W,  423.  (rf)  2  Va.  Jun»  665.  («)  8  Fet.  495. 

(/)  12  Ves.  37. 
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Thunday,  DoE,  on  the  Demise  of  White,  against  Barfoud  and 
-*^'"^^-  Another. 

J.B.  married  A  T  the  trial  of  this  ejectment,  before  Heath  J.,  at  the  hist 
mifde^swiil*  -^^  Cambridgeshire  assizes,  the  case  was  this  : 
and  devised  to  The  plaintiff  claimed  under  the  will  of  one  J ,  Bonlcel^  who, 
aftcrlrw^8*°  being  seised  in  fee  in  1791,  married,  and  in  1792  made  his  will, 
died,  leaving  guj  devised  the  premises  in  question  to  his  niece,  from  whom 
seintwitha  the  plaintiff  derived  title.  J.  B.  died  leaving  his  wife  enseint, 
daughter,         which  was  unknowH  to  *  either  of  them  at  the  time  of  his  death, 

which  was  un-  .  t     . 

known  to hioi.  and  afterwards  the  wife  was  delivered  of  a  daii<;hter,  from 
birth  of *t\ic  ^  whom,  as  heir  at  law,  the  defendants  derived  title.  And  the 
daughter  was    question  was.  Whether  this  alteration  of  circumstances  was  an 

not  A  revoca™  

tion  of  the  implied  revocation  of  the  will.  The  learned  Judge  ruled  that 
^*^-        ^      it  was  not,  and  there  was  a  verdict  for  the  plaintiff. 

r*  111 

^         ^  And  now  Blosset  Serjt.  moved  for  a  nonsuit,  and  submit (cil 

that  the  birth  of  a  posthumous  child,  where  the  testator  dies 
childless,  was  such  an  alteration  of  circumstances  as  ought  to 
be  deemed  in  law  a  presumptive  revocation  of  his  will.     Ac- 
cording to  Doe  V.  Lancashire  (a),  marriage  and  the  birth  of  a 
posthumous  child  amounts  to  a  revocation  ;  aud  though,  ac- 
cording to  Shepherd  v.  Shepherd  (^),  it  does  not  seem  that  the 
having  a  posthumous  child  where  there  are  children  already 
born  will  singly  suffice  to  raise  such  a  presumption,  yet  where 
there  are  no  children  of  the  marriage  except  ti;e  posthumous 
child,  that  works  such  a  total  change  of  circumstances  as  may 
reasonably  afford  the  presumption  of  an  intended  revocation. 
And  it  is  remarkable  that  Dr.  Hat/^  in  his  judgment  in  Shep- 
herd V,  Shepherd^  instances  what  is  very  nearly  the  cafie  at  bar : 
^^  Suppose,''  says  he,  ^'  a  man  should  have  been  married  20 
years,  and  that  his  wife  should  prove  pregnant  for  the  first 
time  at  the  end  of  that  period,  and  he  should  die  before  it 
could  be  known  with  certainty  that  she  was  so,  I  should  think, 
in  such  a  case,  that  the  birth  of  a  posthumous  child  would  be 
a  strong  circumstance  of  inducement  to  set  aside  the  will."    It 
[  12  ]       may  be  observed  also,  that  the  rule  is  borrowed  from  the  civil 

(a)  5  y. /?.  4?.  (h)  U.bi.n. 
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law,which  puts  it  entirely  upon  the  birth  of  a  posthumous        ^^^^ 
child,  (fl)  ~ 

Lord  Ellei^borough,  C.  J.     The  argument  seems  to  be,       agaim 
that  because  the  testator,  had  he  known  his  situation,  ought  to        ^^^^' 
have  revoked  his  will,  therefore  the  law  will  impliedly  revoke 
it.     But  if  it  is  to  be  understood  that  every  will  is  made  upon 
a  tacit  condition  that  it  shall  stand  revoked  whenever  the  tes- 
tator by  the  circumstance  of  the  birth  of  a  child  becomes  mo- 
rally bound  to  provide  for  it,  I  do  not  see  why  the  birth  of  any 
one  of  a  numerous  succession  of  children  would  not  equally 
work  a  revocation.     But  where  are  we  to  stop?  Is  the  rule  to 
vary  with  every  change  which  constitutes  a  new  situation  giv- 
ing rise  to  new  moral  duties  on  the  part  of  the  parent  ?    Mar- 
riage, indeed,  and  the  having  of  children,  where  both  those 
circumstances  have  concurred,  has  been  deemed  a  presumptive 
revocation,  but  it  has  not  been  shewn  that  either  of  them 
singly  18  sufficient.     I  remember  a  case  some  years  ago  of  a 
sailor  who  made  his  will  in  favour  of  a  woman  with  whom  he 
cohabited,  and  afterwards  went  to  the  West  Indies  and  mar- 
ried a  woman  of  considerable  substance;  and  it  was  held,  not- 
withstanding the  hardship  of  the  case,  that  the  will  swept 
away  from  the  widow  every  shilling  of  the  property ;  for  the 
birth  of  a  child  must  necessarily  concur  in  order  to  constitute 
an  implied  revocation.    In  Doe  v.  fjancashire  it  was  adjudged 
that  marriage  and  the  pregnancy  of  the  wife  with  the  know- 
ledge of  the  husband,  and  the  subsequent  birth  of  a  post- 
humous child,  came  within  the  rule,  the  same  as  if  the  child       [  1^ 
had  been  born  during  the  parent's  life.     In  this  case  it  is  de- 
sired of  us  to  extend  the  rule  a  step  farther,  but  I  own  I  am 
afraid  of  so  doing. 

laE  Blanc,  J.  Ltor A  Kent/on  coiiMeved  the  rule  as  founded 
upon  a  tacit  condition  annexed  to  the  will,  that  if  the  party 
should  marry  and  have  a  child  it  should  not  take  effect. 

Per  Curiam^  Rule  refused. 

(a)  Just.  lib.  2.  tit,  13.  De  Posthutnu. 
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Thurtday,  Bas8  and  Another  again f I  Clive. 

^yrU  13th. 

AbUlofez-       A   SSUMPSIT  by  the  plaintiflfs  as  indorsees,  against  the 

i^SSTfomT"  -^  defendant  as  acceptor  of   the  following   bill    of  ex- 
"  Pay  to  our     change  : 

order,"  &c. 
signed  in  the 

name  ,/two  « £^  ggQ  London,  23th  Feb.  1814. 

penonaand  Co,       -^  cv^i^t 

and  accepted         Three  months  after  date  pay  to  our  order  380/.,  value  re- 
m^^^'dt"*'   ceived.  Ellit,  Needham,  jun.  and  Co. 

clareduponby        To  Mr.  T.  C/ire." 
the  indorsees 
as  a  bill  drawn 

by  an  aggre-     ^nj  (he  plaintiffs  declared  as  upon  a  bill  drawn  by  certain  per- 

LT  it  be  proved  sons  trading  under  the  name,  style,  and  firm,  of  Ellis^  Ntedham^ 

coMi^  of™    J""*  *"^  ^®'>  payable  to  their  own,  to  wit,  the  order  of  the  said 

only  one  per-    Ellts^  Needham,  jun.  and  Co.,  and  indorsed,  &c.     And  at  the 

not  a^vaiiancc.  ^^^^^  before  Liord  Etlenboroughj  C.  Jr,  at  the  London  sittings 

af^er  last  Michaelmas  term,  because  it  was  proved  that  only 

one  person  constituted  the  firm  of  Ellis^  Needham^  jun.  and 

Co.,  therefore  it  was  objected  that  here  was  a  variance.     His 

[  14  ]       Lordship  directed  a  nonsuit,  but  gave  the  plaintiffs  liberty  to 

move,  {a)    Topping  accordingly,  in  the  last  term,  obtained  a 

rule  nisi  for  a  new  trial, 

E.  Lawes^  who  shewed  cause,  admitted  that  the  bill  im- 
ported primd  facie  to  be  drawn  by  a  firm  consisting  of  more 
than  one  person,  yet,  he  said,  as  the  plaintiffs  received  it  from 
Needham^  jun.,  the  drawer,  they  must  be  intended  to  know 
that  he  alone  was  concerned  in  the  drawing  it.  And  doubtless 
they  might  have  declared  as  upon  a  bill  drawn  by  him,  though 
the  bill  purport  to  be  drawn  by  a  firm  comprising  more  per- 
sons than  one.  If,  therefore,  the  plaintiffs  might  have  averred 
and  proved  contrary  to  the  fact  apparent  on  the  face  of  the 
bill,  the  defendant  shall  not  be  estopped  from  doing  the 
same. 

Lord  Ellen  BOROUGH,  C.  J.  Is  not  the  acceptor,  before 
he  accepts  a  bill  drawn  upon  him  in  the  name  of  an  aggregate 
firm,  bound  to  know  whether  the  firm  consists  of  a  plurality 

{a)  Sec  4  Campb,  N.  P.  C.  78. 
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or  persons  or  not ;    and  if  he  does  accept  the  bill,  is  he  not        1815. 

estopped  from  averring  that  it  is  not  in  fact  drawn  by  an  ag- 

<;rt;^ate  firm,  when  he  himself  has  accredited  the  description     and  Anott 

by  acceptinof  it  when  so  drawn  ?     It  struck  me  at  the  trial  that       ^'^"""^ 

the  plaintiffs  should  have  framed  their  declaration  as  if  the  hill 

was  drairn  by  an  ipdiTidual  in  the  muiie  of  an  siggrc^te  firi»; 

bur,  as  it  is,  they  have  declared  according  to  the  t^ruis  in  wbklt 

the  defendant  has  accepted  the  bill.     The  words  ^^-pay  to  our 

or<)er'*  naturally  import  a  plurality  of  persons,  aed  the  plMJn- 

tiffs  would  have  violated  the  letter  if  they  bad.describetf.  it  as 

drawn  in  the  singular.    Besides,.Uie  defeudant  bas.by  htfli;ac-       [16  ] 

ceptance,  led  them  into  the  error;  and  bow<an  the  iodorsees 

of  a  bill  be  supposed  to  have  any  k'ttowJedge  of  the.firmioftbe 

drawers  beyond  that.which  the  bill.convey^  to  tiiem  ?  A  person 

who  takes  a  bill  is  warranted  in  taking  it  according  to  the 

ordinary  import  of  its  terms,  and  treating  it  .so,  aud  it  would 

introduce  vast  inconvenience  if  it  were  otbevwise,  and  if  the 

party  declaring  must  never  venture  to  predicate  either  the 

siagular  or  plural,  though  the  terms  of  the  bill  clearly  import 

it.     The  point  ivas  saved  at  the  trials. upon  the  impression 

which!  then  had,  but  I  pow  think  my  present  view  of  it  the 

more  correct  one. 

Le  Blanc,  J.  The  bill  being  drawn  in  the  plural,  ^^  to 
our  order,*'  satisfies  the  mode  of  deolaring.apon  it. 

Batlbt,  J.  Posiibly  the  plaintiffs  might  have  declared 
according  to  thelact  as  it  exists;  but  they  may  also  declare 
according  to  the  fact  as  the  defendant  says  it  exists.  The  de- 
fendant, by  his  acceptance,  has  said,  there  is  a  firm  of  ElUsj 
Needham^  jun.  and  Co.,  and  that  to  their  order  he  will  pay  it. 
He  is  precluded  from  saying  that  the  word  ^^  our"  is  not  well 
applied ;  after  having  recognized  the  firm  in  the  plural,  be  is 
not  now  at  liberty  to  deny  it. 

DampibR|J.  Suppose  the  drawer's  name  is  forged,  yet  if 
the  drawee  accept  the  bill,  he  is  precluded  from  averring  as 
against  strangers  that  it  is  a  forgery.  So  here  the  defendant, 
by  his  acceptance,  has  verified  the  word  *^  our.'' 

Rule  absolute. 
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Thursday,  CowiE  and  Others  as^ainst  Barber. 

The  assured  A   SSUMPSIT  OD  a  policy  of  assurance,  dated  lltli  Jult/ 

^tled  toT  A  1810,  at  and  from  the  ship's  port  or  ports  of  loading  in 

return  of  pre-  (hg  ^5^^^  Plate  to  London^  on  the  ship  Jane  and  goods,  be- 

poU^  at  and  ginning  the  adventure  on  the  goods  from  the  loading  at  the 

^♦^•■&^  river  Plate,  and  on  the  ship  from  her  arrival  there.     Loss  by 

witom  toe  li-  '  *  n    n  A 

mitsofthe       seizure  and  detention  of  the  government  of  Buenos  A j/res. 
Compimy's       Money  counts.     Plea,  non  assumpsit. 

charter,  the  j^i  the  trial  before  Lord  Ellenborough,  C.  J.  at  the  London 

without  a  li-     sittings  after  Michaelmas  term,  the  case  was  this : 
TToom^      The  ship  Jane^  with  the  goods  on  board,  was  seized  by  the 
at  the  com-      government  of  Buenos  Ayres  in  June  1810,  in  the  river  Plate, 

ThJ^M^Xd  an<^  ^>^*>»n  *^e  ^'^n'^s  ^f  ^^^  S^^'*  ^^^  Company's  trade.  At 
up  to  the  time  that  time  she  was  without  a  licence,  but,  before  any  knowledge 

though  the' as'  of  the  Capture,  the  plaintiffs,  who  were  the  charterers,  pro- 
sured procured  ^ured  a  licence,   dated  the  ISth  of  September  1810,  for  18 

a  liccDCo  as  . 

soon  as  they  months  from  the  1st  of  March  preceding,  under  the  following 
fore  th^knew  circumstances.  The  ship  George  Cannings  having  a  licence 
of  her  loss,  from  the  South  Sea  company,  sailed  with  a  cargo  from  this 
vas  made  to  country  to  the  river  Plate,  and  being  unable  to  bring  home 
relate  to  a        the  whole  of  her  return  carso.  the  ship  Jane  was  sent  on  from 

time  ante*  o    *  r 

cedent  to  the  Rio  Janeiro  by  the  agent  of  the  charterers,  for  the  completion 
*°  A  hi  which  ^^  ^^^^  object,  and  as  soon  as  the  charterers  were  informed  of 
is  sent  to  a  her  being  so  sent,  they  applied  for  and  procured  the  above  li- 
thriimiuof  ceuce.  It  was  contended  at  the  trial,  1st,  that  the  Jane  re- 
the  5. 5. Com-  quired  no  licence,  being  covered  by  the  licence  to  the  G. 
in  order  to  '  Canning,  *  with  which  ship  she  was  in  fact  united  in  the  same 
bring  home       adveuture  ;  and  that  would  satisfy  the  words  of  stat.  9  Ann.  c. 

part  of  a  re-  '  .  -^    , 

turn  cargo  of  21.5.47.;  but  if  not,  then,  2d\y,  it  was  contended  that  the 

fs'^not^pro-*^'  licence  to  the  Jane  was  good,  though  it  was  admitted  that  in 

tectedbythe  Hohhss.  Hannam  (a),  Lord  Ellenborough  inclined  to  a  con- 

by^thc5.5.  trary  opinion.     His  Lordship  ruled  that  the  licence  being  to 

Company  to  the  G.  Canning  nominalim.  could  not  be  extended  farther : 

that  other  .  _ 

ship.  also  that  the  licence  to  the  Jane  could  not  operate  retrospect- 

ffrantcd^brthc  ^^^'Y  »  ^"^  therefore  this  voyage,  not  being  within  the  pro- 
5.  iS.  Company  tection  of  9  Ann.  c.  21.  s.  47.,  the  plaintiff*  was  not  entitled  to 
rctrospcct^^** '^  rccover  upon  the  policy,  (i)    It  was  then  submitted  that  the 

ivclv. 

p",^    w  -|  {a)  3  Campli.  \.  P.  C.  95.  (h)  4  Campb.  A'.  P.  ('.  100. 
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plaintiflT  was  entitled  to  a  return  of  premium,  the  risk  having        1815 
never  attached  :  but  that  was  resisted  on  the  eround  that  the        

.  .  .  .  Cowi] 

voyage  was  illegal  without  a  licence,  coming  within  the  pe-  agaim 
nalties  enacted  by  9  Ann,  c.  21,  s.  49.  His  Lordship  inclined  Barbb 
to  think  that  as  there  was  nothing  illegal  on  the  face  of  the 
policy,  the  policy  was,  under  the  circumstances,  void,  and  the 
risk  never  attached  ;  and  therefore  directed  the  jury  to  find 
for  the  plaintiff  for  the  premium,  giving  liberty  to  the  defend- 
ant to  move  for  a  nonsuit. 

Accordingly  a  rule  nisi  to  that  effect  was  obtained  in  the  last 
term,  when  several  authorities  were  mentioned,  viz.  Liowry  v. 
Bourdieu  (c),  Andree  v.  Fletcher  (d),  Vandyk  v.  Hewit  (e), 
Morck  V.  Abel  (/),  Lubbock  v.  Polls,  (g) 

Park^  Nolanj  and  Scarletlj  shewed  cause,  and  distinguished  t  ^^ 
those  cases  as  having  been  decided  upon  the  rule  "  in  pari 
delicto  potior  est  conditio  possidentis^'*  which  rule  does  not 
apply  to  a  case  like  this,  where  there  is  not  any  criminality. 
And  if  it  did,  it  may  be  doubtful  how  far  that  rule  is  recon- 
cileable  with  what  Lord  Mansjield  lays  down  as  the  rule  in 
Tyrie  v.  Fletcher  (a),  "  that  where  the  risk  has  not  been  run, 
whether  its  not  having  been  run  was  owing  to  the  fault, 
pleasure,  or  will  of  the  assqred,  or  to  any  other  cause,  the 
premium  shall  be  returned ;  because  a  policy  of  assurance  is 
a  contract  of  indemnity.  The  underwriter  receives  a  premium 
for  running  the  risk  of  indemnifying  the  assured,  and  whatever 
cause  it  be  owing  to,  if  he  does  not  run  the  risk,  the  consider- 
ation for  which  the  premium  was  put  into  his  hands  fails,  and 
therefore  he  ought  to  return  it."  Also,  in  Neville  v.  Wil' 
hnson  (6),  the  Lord  Chancellor  considered  the  rule  as  clear, 
that  in  all  cases  where  money  was  paid  for  an  unlawful  pur- 
pose, the  party,  though  particeps  criminis,  might  recover  at 
law.  fVharton  v.  De  la  Rive  (c)  seems  to  have  been  ruled 
upon  that  principle;  and  so  in  Jaques  v.  Golightly  (</),  Jaques 
V.  Withy  (e),  the  premium  was  allowed  to  be  recovered  back, 
though  both  parties  were  sharers  in  the  offence.  But,  without 
insisting  on  the  rule  to  such  an  extent,  it  is  enough  that  Oom 
V.  Bruce  (f)  has  expressly  decided  that  the  illegality  of  the 
insurance  shall  not  prevent  the  assured  from  recovering  back 

(c)  DoHgl.  467.  3d  edit.  (rf)  3  r.  /J.  266.  (e)  1  £im/,  96. 

(/)  3B,&  P.  35.  (g)  7  East,  456.  (a)  Cowp.  668. 

(6)  1  Br.  Ch.  R.  547.  (c)  Park.  Insur.  376.  4th  cd. 

id)  2  Bl.  R.  1073.  (e)  I  //.  Bl.  65.  (/)  12  £«/,  225. 
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18lS.        lH^  premium,  if'no  fault  Be  imputable  to  him  in  making  tlie 
insurance.  And  the  legislature  certainly  so  *  considered  it  when 

COWIB 

atraiHst  they  declared,  by  stat.  28  G.  3.  c.  38.  s.  48.,  all  insurances  on 
Barber.  ^^^j  ^^  y^^  exported  illegal,  and  yet  deemed  it  necessary  to 
"■  -*  add,  that  upon  such  infsurances  the  premium  should  not  be  re- 
covered. Now  here,  as  in  Oom  v.  Bruce^  the  assured  con- 
templated nothing  illegal  ;  on  the  contrary,  they  did  all  in 
their  power  to  comply  with  the  law.  The  ship  was  sent  to  the 
river  Plate  by  their  agent  without  their  knowledge,  and  as 
soon  as  they  knew  it  they  applied  to  the  South  Sea  Company 
and  |)rocured  a  licence.  Granting  that  the  licence  cannot 
operate  retrospectively  to'  make  good  the  insurance,  yet  it  may 
operate  as  a  remission  on  the  part  of  the  company  of  their 
portion  of  the  penalty  incurred  by  the  plaintiffs  ;  and  thus, 
though  the  insurance  be  void,  give  it  so  much  of  legality,  if 
that  be  necessary,  as  to  entitle  the  assured  to  a  return  of  pre- 
mium. Toulmin  v.  Anderson  (a),  differs  from  this,  inasmuch  as 
no  licence  whatever  was  obtained  in  that  case. 

Lord  Ellbnborouou,  C.  J.  If  the  licence  cannot  operate 
retrospectively  to  render  the  whole  lawful  it  cannot  do  so  in 
part  only  for  the  purpose  of  giving  a  right  to  recover  the  pre- 
mium. The  ship  itself  was  forfeited  (6).  If  it  had  appeared 
that  orders  were  given  for  procuring  a  licence  antecedently  to 
the' time  when  the  risk  commenced,  it  might  have  been  said 
that  here  was  not  a  sinning  against  the  act  of  parliament ;  but 
nothing  of  that  sort  appears.  And  this  is  an  insurance  at  and 
porn^  therefore  it  is  incumbent  on  the  assured  to  look  to  the 
[  20  ]  insurance,  that  it  is  lawful  at  the  place  where  the  policy  is  \o 
attach.  Here  he  acquires  the  goods  within  a  prohibited  district. 
The  policy  is  efllecied,  the  obtaining  the  licence  was  an  after- 
thought. The  most  favourable  supposition  would  be  that 
there  was  a  previous  order  for  procuring  a  licence,  and  under 
such  circumstances  perhaps  a  disappointment  in  fact  might  not 
have  precluded  the  assured ;  but  as  it  is,  1  am  afraid,  with 
every  wish  to  help  the  plaintiffs,  we  cannot  do  it. 

Lb  BtANC,  J.  In  Oom  v.  Bruce  the  fact  of  a  war  was  un- 
known to  the  assured  ;  here  the  fact  of  there  being  no  licence 
was  known. 

Per  Curiam^  Rule  absolute. 

The  A  Homey-General  and  Richardson  wer«  for  the  de- 
fendant, 

(•)  I  TaunL  227,  {b)  9  ^mi.  fi.  21.  *.  49. 
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TaRLBTON  asainst  TaRLRTON,  Satwrday, 

^  jlpril  15lh. 

COVENANT  upon  an  indenture,  of  the  J3th  of  Sepiember  J^mSS^*  *^ 
1800,  made  between  the  plaintiff  of  the  one  part,  and  the  pUiotiflr^ 


rom 


defendant  and  one  ZJ.  Bavkome^  since  deceased,  of  the  other  jJ^'SJjJa^ 
part,  whereby  the  defendant  and  the  said  D.  B,  jointly  and  seve^  partnerahip  of 
rdUy  covenanted  with  the  plaintiff  to  pay  and  satisfy^  or  cause  fendait,' and 
to  be  paid  and  satisfied,  within  two  years  from  the  23dof  t/ii/y  p.B,,  and 

•         1  -.11  •     •   ■.  .    .         I        ^  al     I    r^    from  all  suits, 

then  la<^t,  *  all  such  debts  as  were  remaining  due  from  the  late  &c.  proof,  on 
partnership  of  the  plaintiff,  defendant,  and  />.  B.,  and  to  in-  p,^ceed?ig?Tn 
denmify  the  plaintiff  from  all  debts  due^from  the  said  part-  aforeipcourt 
nership,  and  from  all  actions,  suits,  costs,  charg^es,  dania^e^,  jng*it°J^d  *'*' 
and  expences  by  reason  of  the  non-payment  thereof,  and  from  against  the 
al/  claims  and  demands  whatsoever  which  miorbt  lie  made  op  for  thereto- 
him  on  account  of  the  partnership,  and  from  all  costs,  charges,  ^^l^j,^^  ^5JJ*" 
and  expences  which  might  be  incurred  in  consequence  of  such  io  which  a  de« 
claim  or  demand,  &c.    Breach,  That  the  defendant  and  D.  B.  ^J^nrt  A^cm 
did  not,  within  two  years,  &c.  pay  all  such  debts,  &c.,  nor  in-  for  want  of  an- 
denmify  the  plaintiff,  &c. ;   2dly,  That  upwards  of  two  years  aseque^^ion 
from  the  SSd  of  Ji/fy  in  the  indenture  mentioned,  to  wit,  on  |""*^f '^g^',' 
the  Slst  of  July  18 1&,  a  certain  valid  and  sufiicient  ciaini  and  esutc,  and 
demand  to  the  amount  of  6000/.  remained  due  from  the  part^  to  paV^he*^ 
nership,  and  thereupon  one  F.  ij.  and  C  B,  and  J.  U.  -fl.,  debt,  &c.; 
l)eing  entitled  to  receive  and  enforce  payment,  filed  their  bill  conclusive 
for  the  recovery  thereof  in  the  Court  of  Chancery  of  the  island  ^*f  »\^®" 

rrr    n     t       f  e      t  J    "^ndsnt,  and 

ot  Grenada  against  the  plaintiff,  one  Pr.  P.  the  defendant,  and  that  defendant 
D.  B.,  which  suit  was  abated  by  the  death   of  D.  B.  and  ^'A°°t^Vhl^ 
C  B,j  but  was  aOerwards,  by  bill  of  revivor,  revived  against  that  the  pro- 
the  plaintiff,  TV.  P.,  and  the  defendant,  and  puch  proceedings  erroneousT*'^* 
were  had  that  afterwards  it  was  decreed  that  5978/.  2s.  Id.      [*  21  ] 
currency  of  Grenada  should  be  paid  by  the  defendants  in  that 
suit  to  the  plaintiffs  in  that  suit,  with  full  costs,  as  by  the  said 
decree,  &c.    And  thereupon  afterwards  a  writ  of  sequestration 
was   issued  against  the  plaintiff's  real   and   personal   estate, 
under  which  his  lands,  buildings,  slaves,  &c.  were  sequestered 
until  the  plaintiff  afterwards  was  forced  and  obliged  to  pay 
the  said  debt  and  costs,  &c.    Pleas  (amongst  others),   Non 
damnificaiui  ;  3dly,   That  no  such  claim  or  demand  as  alleged      L  ^^  J 
>o  tbe  2d  breach  remained  due,  &c. ;  Sdly,  That  F.  B.y  C.  B.^ 
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1815.  and  t7.  U.  B,  had  not  any  such  claim  or  demand  of  which  they 
were  entitled  to  receive  and  enforce  payment,  &c.  Issue  taken 

agaifut       on  theso  pleas.    At  the  trial,  before  Lord  Ellenborough^  C.  J., 

Tarleton.    jj^  ^|jg  London  sittings  after  last  term,  the  plaintiff  proved  the 

*  indenture,  and  also  an  examined  copy  of  the  proceedings  in 

the  court  of  Grenada^  by  which  it  appeared  that  the  decree 
passed  against  the  defendant  and  W.  P.  in  the  original  suit 
pro  confesso  for  want  of  an  answer.  The  defendant,  in  main- 
tenance of  his  pleas,  proposed  to  shew  that  the  proceedings  in 
the  court  of  Grenada  were  erroneous,  inasmuch  as  the  account 
was  incorrectly  taken.  His  Lordship,  however,  ruled  that  the 
defendant  could  not  go  into  that  question,  inasmuch  as  the  fo- 
reign Court  being  a  Court  of  competent  jurisdiction,  what 
was  done  in  it  must,  for  the  purpose  of  this  action,  be  taken  to 
be  rightly  done  ;  and  the  plaintiff  had  a  verdict. 

Casberd  moved  for  a  new  trial,  upon  the  ground  that  the 
proceedings  in  the  foreign  Court  were  not  conclusive  evidence. 
He  said  that  where  a  foreign  judgment  is  the  subject-matter 
of  a  suit  in  this  Court,  it  was  but  primd  facie  evidence,  and 
the  defendant  might  impeach  the  justice  of  it.  {a) 

Lord  Ellen  BOROUGH,  C.  J.  I  thought  that  I  did  not  sit 
at  nisi  prius  to  try  a  writ  of  error  in  this  case  upon  the  pro- 
ceedings in  the  Court  abroad.    The  defendant  had  notice  of 

[  23  ]  the  proceedings,  and  should  have  appeared  and  made  his  de- 
fence. The  plaintiff,  by  this  neglect,  lias  been  obliged  to  pay 
the  money  in  order  to  avoid  a  sequestration. 

Batlet,  J.  How  is  this  plaintiff  to  be  called  upon  to  un- 
ravel these  proceedings  ?  As  between  the  parties  to  the  suit 
the  justice  of  it  might  be  again  litigated,  but  as  against  a 
stranger  it  cannot.  The  defendant  was  a  party  to  the  suit,  and 
has  concurred,  by  his  not  appearing  to  it,  iu  suflRpring  the 
plaintiff  to  be  damnified. 

Per  Curiam,  Rule  refused. 

(a)  See  Walker  v.  WMtter,  Dougl.  1.,  and  notes  to  that  case.     . 
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Roe,  od  the  Demise  of  Larkin,  against  Cuenhalls  and  ^^T^f^],, 

Another. 

IN"  ejectment  for  a  messuage  and  land  in  Kent^  tried  before  A  lease  for 
Chambre^  J.,  at  the  last  assizes,  the  question  was,  Whe-  sideraticm  c 
ther  an  indenture  of  lease,  then  expired,  by  which  the  pre-  B«n»<»rtM 
mises  were  demised  for  three  years  at  a  pepper-corn  rent,  for  pepper-con 
the  consideration  of  300/.,  was  duly  stamped,  the  indenture  J^qItJ^^ 
having  only  a  lease  stamp.     It  was  contended  for  the  defend-  w^rem  stai 
ants  that  as  it  passed  an  interest  in  consideration  of  u  gross 
sum,  it  was  a  conveyance  upon  a  sale  of  lands,  and  ought  to 
have  had  an  ad  valorem  stamp.    The  learned  Judge  directed  a 
xerdict  for  the  plaintiflT,  giving  the  defendants  liberty  to  move 
for  a  nonsuit. 

Lawes  now  moved  to  that  effect,  and  referred  to  stat.  48 
Geo.  3.  c.  149.  s.  9S.  and  sched.  part  1.  "  Conveyance," 
whereby  an  ad  valorem  duty  is  imposed  upon  any  conveyance  [  ^  ] 
whether  grant,  &c.  upon  the  sale  of  any  lands,  &c.,  or  of  any 
interest  in,  to,  out  of,  or  upon  any  lands,  &c. ;  and  he  argued, 
that  a  lease  of  lands,  the  consideration  of  which  is  a  sum  cer* 
tain  without  any  rent,  or  with  a  pepper-corn  rent,  is  not  pro- 
perly a  letting,  but  a  sale  of  lands,  because  a  letting  imports 
a  renting,  but  in  the  case  put  the  sum  certain  is  the  principal 
thing,  and  the  rent  only  nominal ;  aliler  where  there  is  a  fine, 
and  also  a  rent  in  value,  for  there  the  rent  is  the  principal. 
And  that  is  what  is  meant  by  the  exemption  in  the  schedule  of 
'^  LfOases  for  a  term  absolute  in  consideration  of  a  fine  for  the 
same  ;*'  that  is,  where  there  is  a  fine  and  also  a  rent.  And 
even  in  that  case,  it  seems  to  have  been  doubted,  until  stat.  50 
G.  3.  c.  35.  s.  17.,  whether,  where  a  sum  of  money  was  paid 
or  agreed  to  be  paid,  a  lease  could  be  said  to  fall  within  the 
exemption,  or  whether  it  was  not  a  conveyance  upon  the  sale 
of  property. 

The  Court  were  of  opinion  that  this  was  not  a  sale,  but  a 
lease  of  land  upon  a  fine,  within  the  exemption,  and  not  re- 
quiring an  ad  valorem  stamp.    And 

Dampier,  J.  asked  if  the  ad  valorem  duty  was  ever  paid 
upon  ecclesiastical  leases.    He  said,  that  he  believed  it  never 
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was,  and  that  the  act  was  drawn  with  a  view  to  exempt  them  ; 
if  it  were  not  so,  the  stamp-office  must  have  been  negligent  in 
all  the  numerous  instances  of  ecclesiastical  leases  since  the 
statute,  in  not  requiring  an  ad  valorem  stamp. 

Rule  refused. 


C  25  ] 

Sahardafft 
AjirU  15th. 

A  note  pro* 
iDising  to  pay 
J,  F,  or  onler 
a  fum  certain^ 
the  amount  of 
the  purchase- 
money  of  a 
quantity  of  fir 
belonging  to 
H.f  with  an 
indorsement 
thereon  at  the 
time  of  mak- 
ing the  note, 
that  it  was 
ciren  on  con- 
dition that  it 
should  be  roid 
if  any  dispute 
should  arise 
between  H, 
and  IF.  re- 
specting the 
fir,  was  held 
not  to  be  a 
promissory 
note  within 
Stat.  3  &  4 


[2fi] 


Hartley  against  Wilkinson  and  Another. 

ASSUMPSIT  bj  the  plaintiff  as  indorsee,  against  the  de- 
fendants as  makers  of  a  promissory  note.     Plea,  non 
assumpsit. 

At  the  trial  before  Lord  Ellenboroughj  C.  J.  at  the  Mid- 
dlesex sittings  after  last  term,  the  note  produced  in  evidence 
was  thus : 

"  We  jointly  and  severally  promise  to  pay  Mr.  Foster,  or 
order,  the  sum  of  twenty-five  pounds,  being  the  amount  of  the 
purchase-money  for  a  quantity  of  fir  belonging  to  Mr.  Hartley j 
and  now  lying  in  the  parish  of  Fillinghamy  Signed  by  the 
defendants.     Indorsed  by  J.  F. 

Also  indorsed,  ^^  This  note  is  given  on  condition  that  if  any 
dispute  shall  arise  between  Mr.  Hartley  and  Lady  Wraj/  re- 
specting the  fir,  the  note  to  be  void." 

It  was  proved  that  this  indorsement  was  upon  the  note  be- 
fore the  defendants  subscribed  it ;  and  thereupon  it  was  ob- 
jected that  it  was  not  a  negotiable  note  within  the  act  of  par- 
liament («t),  and  that  an  action  could  not  be  maintained  upon 
it,  because  the  money  was  not  absolutely  payable,  but  it  de- 
pended upon  a  contingency  whether  a  dispute  should  exist  be- 
tween Mr.  //.  and  Lady  W.  or  not.  His  Lordship  being  of 
that  opinion  directed  a  nonsuit,  (b) 

Barnewall  now  moved  to  set  aside  the  nonsuit,  and  took 
this  distinction,  that  here  the  note  was  originally  for  the  pay- 
ment of  money  the  very  moment  it  was  made,  and  did  not  de- 
pend upon  any  contingency  to  make  it  payable  ;  a  right  of  ac- 
tion upon  it  vested  instanter.  And  therefore  this  is  not  like  a 
note  which  by  matter  ex  post  facto  is  to  become  a  note  for 
payment  of  money,  but  being  a  note  in  the  first  instance  pay- 
able, without  waiting  any  contingency,  it  differs  from  any  other 
note  only  in  this  respect,  that  the  payment  might  hereafter 


(a)  3  &  4  Amm»  c,  9. 


{h)  See  4  Ctmph.  N,  P,  C  127. 
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hsLYB  been  defeated  by  a  contingency,  which  contingency  has       1815. 
not  happened.  „ 

Hartley 

Lord  Ellenborough,  C.  J.  How  can  it  be  said  that  this  against 
note  is  a  negotiable  instrument  for  the  payment  of  money  ab-  ^^Jj^o^cr. 
soVutely,  when  it  is  apparent  that  the  party  taking  it  must  in- 
quire into  an  extrinsic  fact,  in  order  to  ascertain  if  it  be  pay- 
able? By  the  indorsement  the  parfy  fakes  nothing  more  than 
a  contingent  benefit,  dependent  upon  the  happening  or  not  of 
a  particular  dispute  about  the  property. 

Bayley,  J.  This  note  cannot  be  said  to  be. payable  at  all 
events. 

Dampier,  J.  The  argument  is,  that  a  promissory  note  to 
pay,  ^^  unless  a  dispute  shall  arise  between  ^d,  and  jB/'  im- 
ports an  unconditional  promise  to  pay. 

Per  Curiam,  Rule  refused. 


[27] 
Harris  and  Wife  against  Baker.  Saturday, 

Aprii  15th. 

CASE  against  the  defendant  as  clerk  to  the  trustees,  under  The  trustees 
Stat.  42  G.  3.  c.  101.  (a),  for  making  and  maintaining,  road,^who'' 
and  for  watching,   lighting,    and  watering   the   Commercial  wereem- 
Road,  Sfc.     The  plaintiffs  declare,  that  on  the  30lh  Ma^  1814  Jeq'SiJ^  Ty 
there  was  a  common  public  highway,  called  While  Horse*  actof  pariu- 

.  *.  x<»i  1  'I'^t  •»  I       mcnl  to  place 

streetj  being  part  of  the  road  mentioned  in  the  said  act,  yet  the  lamps  aionic 
trustees,  not  regarding  their  duty,  wrongfully  heaped  up  a  S®  '^'f^'  K 
large  quantity  of  dirt  by  the  side  of  the  said  highway,  near  to  think  ne- 
the  plaintiff's  house,  for  a  long  time,  until  the  wife  there  fell  ^3  col 
upon  and  against  the  said  heap,  and  thereby  one  of  her  arms  tracts  for  the 
was  broken.    £d  Count,  for  keeping  and  continuing  a  quantity  road,  and  to 

take  a  nigbt- 

(«)  By  Stat.  42  (?.  3.  c.  1 01.,  (local  and  personal)  the  trustees  arc  empowered  purpose  of 

and  required,  from  time  to  time,  to  cadse  such  and  so  many  lamp>iron8  or  lamp-   enabling  them 

posts  to  be  put  np  along  the  sides  of  the  said  road,  or  upon  the  Wall  or  palisade  to  light  and 

of  any  hoose.  &c.  as  they  sball  think  proper ;  and  also  to  cause  such  number  of  ^^^^^  ^^ 

same  were 
lamps  to  be  provided  as  they  should  think  necessary  for  lighting  the  said  road.  ),eld  not  liable 

Sect.  82.,  it  shall  be  lawful  for  the  surveyors,  and  persons  appointed  by  the  trustees,  in  an  action 
to  remove  obstructions  and  abate  nuisances.    Sect.  104.  The  trustees  arc  to  make  upon  the  case 
contracts  for  the  cleansing  the  said  road.    Sect.  115.  They  are  authorized  to  erect  ^'^^'^  !i  h '^ 
tnnpike-gates,  and  take  a  night-toll,  for  the  purpose  of  enabling  them  to  light  and  individual  in 
vatcb  the  road.    Sect.  6.  The  trustees  may  be  sued  in  the  name  of  their  clerk.        crossing  the 

road  at  night, 
by  falling  over 
a  heap  of  scrapings,  left  on  the  road-side,  after  cleansing  the  road,  without  any  nghts. 

cs 
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1815.        of  earth  and  gravel  in  the  said  hig^hway,  and  during  the  night 
"'  time,  without  placing  any  light  or  signal  at  or  near  such  heap 

agdtyut        of  earth  and  gravel,  to  denote  that  the  same  was  there ;  in 
Baker.       consequence  of  which  negligence  and  improper  conduct  in  the 
trustees,  the  wife  in  the  night  time  of  the  30th  of  Ma^  fell 
upon  the  said  heap,  and  broke  one  of  her  arms. .  Plea,  general 
issue. 
[  28  J  At  the  trial  before  Lord  Ellenboroi^ghy  C.  J.  the  case,  as  it 

appeared  upon  the  statement  of  the  plaintiff's  counsel,  was 
thus :  the  highway  in  question  had  been  cleansed  in  the  be- 
ginning of  Mat/j  and  in  doing  it  the  labourers  heaped  the 
scrapings  in  round  heaps,  between  two  and  three  feet  high, 
and  about  two  yards  asunder,  on  both  sides  of  the  road  ;  and 
on  that  side  on  which  the  plaintiff's  house  was,  some  heaps 
stood  before  his  house  and  shop  about  three  feet  from  the 
curb-stone,  which,  from  having  remained  there  nearly  a 
month,  had  become  hard,  and  were  stated  to  be  an  annoyance 
to  the  housekeepers  and  passengers.  In  the  evening  of  the 
30th  of  Maj/j  after  it  was  dark,  there  being  no  lamps  by  the 
road  side,  the  plaintiff's  wife  having  occasion  to  cross  the  way, 
on  her  return  home  fell  over  one  of  these  heaps,  and  broke  her 
arm.  His  Lordship  was  of  opinion  upon  this  case  that  the 
trustees  were  not  liable  to  damages  for  the  injury  complained 
of,  they  being  too  far  removed  from  the  cause  of  it ;  and  he 
directed  a  nonsuit. 

JPark  now  moved  for  a  new  trial,  upon  the  ground  that  the 
leaving  the  heaps  on  the  side  of  the  road,  without  any  lamps 
to  light  it,  was  in  violation  of  the  duties  prescribed  to  the 
trustees  by  the  act  of  parliament,  from  which  a  particular  in- 
jury had  accrued  to  the  plaintiffs,  and  therefore  the  plaintiffs 
shall  have  their  remedy  for  it.  And  as  to  the  defendants  being 
too  far  removed  from  the  injury,  the  rule  in  such  cases  is  re- 
spondeat  superior^  as  the  plaintiffs  cannot  possibly  know  what 
hand  was  the  immediate  cause  of  the  Injury.  And  so  it  was 
[  29  ]  ruled  in  Matthews  v.  West  London  Water  Works  Company  (a) ; 
and  in  Bush  v.  Steinman  (6),  though  Ej/rcj  C.  J.  seems  to 
have  doubted  at  first,  on  account  of  the  remoteness  of  the 
persons  from  the  act  complained  of,  whether  they  were  liable 
in  damages  for  an  injury  arisiug  from  that  act,  yet  he  was 
afterwards  satisfied  that  the  action  would  well  lie.     Here  the 

(fl)  3  Campb.  N,  P.  C,  403.  (A)  1  Bot.  Sf  PulL  404. 
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clerk  beings  substituted  for  the  trustees,  there  is  no  such  difH-        1815. 
culty  as  occurred  in  Yarborough  v.  The  Bank  of  England,  (c)        ' 

Lord  Ellenborough,  C.  J.  It  does  not  appear  by  the  against 
act  of  parliament  that  this  action  is  maintainable  against  the 
trustees.  The  act  indeed  empowers  them  to  cause  such 
number  of  lamps  to  be  provided  as  thej  shall  think  necessary : 
but  suppose  they  did  not  think  it  necessary  to  provide  any 
lamps,  can  it  be  said  that  an  action  would  lie  against  them 
upon  that  account  ?  If  by  omitting  to  put  up  lamps  where  it 
is  necessary  they  are  guilty  of  a  breach  of  public  duty,  they 
may  be  indicted  for  it.  But  to  hold  that  every  trustee  of  a 
road  is  liable  in  damages  for  such  an  accident  as  this,  would, 
I  conceive,  be  going  farther  than  any  case  warrants. 

LiB  Bl/lnc,  J.  In  Bush  v.  Steinmany  the  limeburner's  ser-  > 
yant  who  committed  the  nuisance  from  which  the  injury  arose, 
was  considered  as  being  in  the  employment  of  the  owner  of 
the  bouse,  and  working  for  his  benefit,  and  that  the  owner  waB 
bound  to  see  that  those  employed  by  him  did  not  commit  any 
nuisance. 

Per  Curiam  (rf),  Rule  refused. 

(c)  16  East,  6.  (r/)  Dampier,  J.  had  left  the  Court. 
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-  [  30  ] 

GooDftiGHT,  on  the  Demise  of  Nicholls,  against  Mark.  Monday, 

April  \7i\k, 

N  ejectment,  tried  before  Dampier  3.  at  the  last  summer  Lease  of  lands 

assizes  for  Cornwall^  the  case  was  this :  for  21  yean. 

Aim  Elford,  being  seised  in  fee,  by  indenture,  (4th  of  June  "^^^^(^^^ 

1800,)  demised  the  lands  in  question  to  one  Luhei/^ni  the  de-  be  determin- 

fendabt,  for  21  years,  from  hady-day  then  last,  at  a  yearly  oHmsJtJ^T*' 

rent,  and  sutgect  to  covenants,  with  a  proviso  that  it  should  be  the  end  of  the 

determinable  by  tfae  lessees  at  the  end  of  the  first  seven  ot  yean,  and  me- 

fourteen  years,  upon  twelve  months*  notice.     Upon  this  ifti'  morandum, 

,  liii  1  •■_•_      indorsed  six 

denture,  before  its  execution,  and  of  the  same  date  with  the  years  after  the 
indenture,  was  indorsed  a  memorandum,  by  which  it  was  agreed  JhriewT  "^of 
that  the  lessor  should  have  the  same  option  of  determining  tbe  Us  being: 
lease  as  the  lessees,  upon  a  like  notice.     Afterwards,  oh  thd  ^^zu  the  par- 
2l8t  of  June  1806,  (Lukey  beinff  then  dead,)  the  following  tics  previously 

,  .     :  ,  t     .    J      ^  "   to  the  execu- 

memorandum  was  indorsed  upon  the  mdenture :  tion,  that  the 

lessor  shall  not 
dispossess  nor 
caose  the  lessee  ttO:bc  dispossesaed  of  (he  sakl  estate ;  but  to  have  it  for  the  term  of  21  years  from 
this  present  tune  ;V  which  memorandum  was  signed  by  the  jparties,  and  stamped  wl0i  a  lease  stamp, 
bat  aol  lealed.  -Held  that  the  lessor  might,  notwithstanding,  determine  the  lease  at  the  end  of  the 
first  14  yeart  \  for  the  memorandum  did  not  operate  as  a  new  lease  and  surrender  of  the  first  lease. 


so 
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[38] 


^'  Memorandum  of  its  being  agreed  by  and  between  the 
parties  within  named,  previously  to  the  execution  of  the  within 
deed,  that  the  said  Ann  Elfordj  her  heirs  and  assigns,  shall  not 
dispossess,  nor  cause  the  said  John  Mark  to  be  dispossessed  of 
the  said  estate,  but  to  have  it  for  the  term  of  21  years  from 
this  present  time ;   dated  this  21st  June  1806. 

(Signed)  A.  Elford.    J.  Mart:' 

This  memorandum  was  stamped  with  a  lease  stamp.  In 
1813  A.  Elford  died,  having  devised  the  lands  in  fee  to  the 
lessor  of  the  plaintiff,  who,  on  the  20th  of  March  1813,  gave 
notice  to  the  defendant  of  her  intention  to  determine  the  lease 
at  Lady 'day  1814,  and  after  the  expiration  of  that  time 
brought  this  ejectment.  The  defendant  rested  his  defence 
upon  the  last  memorandum,  contending  1st,  that  it  operated  as 
a  dispensation  by  the  lessor  of  the  proviso  contained  in  the 
first  memorandum  for  determining  the  lease  by  the  lessor, 
(which  it  was  admitted  was  to  be  taken  as  part  of  the  lease) ; 
or  2dly,  that  it  amounted  to  a  new  lease  to  the  defendant. 
The  learned  Judge  ruled  upon  both  points  against  the  de« 
fendant;  upon  the  1st,  because  otherwise  the  last  memo- 
randum,  which  was  not  under  seal,  would  have  the  efiect  of  a 
release  of  that  which  was  under  seal,  which  it  could  not  have ; 
upon  the  2d,  because  it  could  only  be  a  new  lease  by  operating 
as  a  surrender  of  the  former  lease,  which  seemed  plainly 
against  the  intention  of  the  parties,  that  a  lease  without  any 
rent  or  covenants  should  be  substituted  for  a  lease  which  con- 
tained both.     So  there  was  a  verdict  for  the  plaintiff. 

A  rule  nisi  having  been  obtained  in  last  Michaelmas  term 
for  entering  a  nonsuit,  or  for  a  new  trial  upon  these  points, 

Burrough  and  Casberd  now  shewed  cause,  and  denied  that 
the  memorandum  had  any  force  whatever.  For  considering  it 
as  a  lease  for  a  farther  term,  which  it  purports  to  be  on  the  face 
of  it,  it  is  absolutely  void,  because  it  is  a  grant  of  a  reversion ; 
and  a  reversion  cannot  be  granted  to  pass  without  deed ;  for  a 
deed  is  of  the  very  essence  of  the  grant  of  a  reversion.  There- 
fore the  utmost  that  it  can  amount  to  is  an  agreement  which 
may  be  operative  in  a  C!ourt  of  Equity. 

Gifford  contrdy  argued  that  it  was  plainly  the  intention  of 
the  parties  to  the  memorandttm  to  give  to  the  lessee  an  abso- 
lute interest  in'the  term,  instead  of  an  interest  determinable 
by  the  lessor,  that  is,  to  discharge  the  power  of  the  lessor  to 
determine  it.    And  though  a  covenant  cannot  be  discharged 
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but  by  an  instrument  under  seal,  yet  it  is  otherwise  with  a        1815. 

condition,  which  the  proviso  in  this  case,  that  the  lessor  may        

determine  the  lease,  is.  For  as  conditions  may  be  made  and  a.  Nicholls 
annexed  to  any  estate  of  a  thing  grantable  without  deed,  which  ^Tsf"* 
this  term  was,  without  any  writing  at  all  (a),  so  may  they  be 
discharged  without  writing ;  and  therefore  a  condition  broken 
may  be  discharged  by  an  act  in  pais.  In  like  manner  the 
lessor  in  this  case  may  dispense  with  the  condition  in  his 
favour  for  determining  the  lease,  by  an  agreement  not  under 
seal.  But  granting  that  for  want  of  a  seal  it  cannot  operate 
as  a  discharge,  yet  if  the  Court  see  a  plain  intention,  they  will 
give  eSect  to  it  in  such  manner  as  by  law  they  may.  And 
therefore  the  agreement  shall  operate  as  a  demise  ;  tlie  words, 
^^  shall  not  dispossess  or  cause  to  be  dispossessed,  but  to  have 
it  for  21  years,*'  being  sufficient  words  of  demise;  and  then 
the  taking  such  new  lease  will  no  doubt  be  a  surrender  of  the 
fbriner  lease,  albeit  the  second  lease  be  by  word  only,  and  the 
first  lease  be  by  deed  (A).  And  in  that  case,  the  tenant  will  not 
hold  under  the  second  lease  discharged  from  the  rent  and  co- 
venants, because  the  tenancy  under  the  second  lease  will  im- 
pliedly be  subject  to  the  same  rent  and  covenants  as  in  the 
first.  The  only  difference  will  be,  that  the  form  of  remedy  [  33  ] 
will  be  altered. 

The  Court  considered,  that  whatever  might  have  been  the 
effect  of  the  memorandum  to  operate  as  a  surrender  of  the 
first  lease,  if  the  intention  of  the  parties  had  been  plainly  to 
make  a  new  lease,  there  was  nothing  from  which  such  an  in- 
tention could  be  collected ;  on  the  contrary,  the  intention  was 
to  take  away  from  the  lessor  the  power  of  determining  the 
first  lease,  which  the  parties  had  not  effectually  done. 

Rule  discharged. 

(a)  S&tfih.  Touch.  116.  4th  edit. 

(i)  Sheph.  Touch.  300.  3  Bac.  Air.   Lcattt  (S.)  3  Bycr^  140.  2  RoU,  Ahr.  496. 
/4.11. 

Wilkinson  and  Others  againsi  Thorley  and  Another.       ^Jj^istli. 

^fCIRE  facias  against  the  defendants  to  have  execution  i^Mre/adas 
a3  upon  a  recognizance  of  bail,  for  4*40/.  10s.  damages  and  tionfordH^^^* 
costs,  recovered  againsi  Joseph  Blount^  sued  with  George  Kirk'  ^^^^^^ 

against  J.  B. 
upon  a  recogniunce  of  bail,  conditioned  in  ca»e  the  atdd  J.  B.  and  6.  K.  should  be  condemned  that 
«/L  B,  and  O.  K.  shoald  pay/  &e.  or  render  tbemseWes,  the  plaintiffii  allege  thai  J.  B.  and  G.  K.  have 
MO/  fsAdi  ^c.  or  rendered  themsehes,  according  to  the  form  and  effect  of  the  recognisance.  Held  on 
special  dpinrrer  that  the  breach  was  ill  assigned  j  for  non  conttai  but  that  /.  B,,  who  was  coa- 
doniied  uas  paid  or  rendered. 
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1815.       ham^  by  reason  of  the  not  performing  certain  promises  made 

by  the  said  J.  B.  and  G.  K.  to  the  plaintiflfs,  and  the  recogni- 

ag^ah^^^  zance  set  forth  was  a  recognizance  in  772/.,  in  case  the  said 
Thorley.  j^  b,  Qfifi  G.  K.  should  happen  to  be  condemned  in  the  plea 
aforesaid  at  the  suit  of  the  said  plaintiffs,  and  if  the  said  J ,  B. 
and  G,  K.  should  not  pay  and  satisfy  unto  the  plaintifli)  all 
such  damages,  costs,  &c.  as  should  be  adjudged  to  the  plaintiflB 
in  the  plea  aforesaid,  or  render  themselves  to  the  custody  of 
the  marshal,  &c.,  and  then  the  plaintifi^s  allege  that  J.  B.  and 
[  34  ]  G,  K.  have  not  paid,  &c.  nor  rendered,  &c.  according  to  the 
form  and  effect  of  the  said  recognizance,  &c. 

Demurrer,  assigning  for  cause,  1st,  that  although  by  the 
scire  facias  it  appears  that  the  said  «f .  £.,  against  whom  the 
said  judgment  is  therein  stated  to  have  been  obtained,  was 
sued  jointly  with  G.  jE*.,  yet  it  doth  not  appear  by  the  same 
why  judgment  was  given  separately  against  the  said  J.  B. 
only ;  nor  is  any  cause  assigned  for  the  said  judgment  not 
being  against  the  said  J.  B.  and  O.  K.  jointly  ;  Sdly,  That 
although  by  the  scire  facias  it  appears  that  the  defendants  did 
by  the  recognizance  bind  themselves,  in  case  the  said  J.  B. 
and  G.  K.  should  happen  to  be  condensed  in  the  plea  therein 
aforesaid  at  the  suit  of  the  plaintiffs,  and  if  the  said  J.  B.  and 
G.  K.  should  not  pay  and  satisfy  unto  the  plaintiffb  all  such 
damages  and  costs,  &c.  as  should  be  adjudged  to  the  plaintiffs 
in  the  plea  aforesaid,  or  render  themselves  to  the  custody  of 
the  marshal,  &t.;  yet  it  does  not  appear  by  the  scire  fa^cias  that 
the  said  J.  B.  and  G.  K.  were  condemned  in  the  same  plea;  but, 
on  the  contrary,  it  appears  that  judgment  in  the  said  plea  was 
given  against  the  said  J,  B.  only,  and  not  against  the  said 
J.  B.  and  G.  K.  jointly,  according  to  the  said  recognizance, 
and  no  cause  is  assigned  why  judgment  was  not  also  given 
against  the  said  G.K.    Joinder. 

Holroydy  who  was  in  support  of  the  demurrer,  admitted  that 
cases  might  be  supposed  in  which,  though  J.  B.  and  G.  K. 
were  sued  jointly,  judgment  might  be  had  against  one  only,  as 
in  the  instance  of  the  other  having  become  bankrupt  and  ob« 
fained  his  certificate :  wherefore  he  abandoned  the  first  cause 
of  demurrer.  But  upon  the  2d  he  argued  that  the  plaintiff^ 
[  35  ]  had'  not  shewn  any  breach  of  the  recognizance ;  for  the  con- 
dition being  in  case  both  should  be  condemned,  and  there 
being  no  joint  condemnation,  but  a  condemnation  against  one 
only,  consequently  the  recognizance  was  hot  broken.  And 
supposing  the  condition  of  the  recognizance  could  be  taken  as 
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several,  that  is,  '^  m  case  either  should  be  condemned,''  yet  the        1815. 

breach  was  ill  assigned,  for  then  it  should  have  been  shewn        

that  J.  fi.  had  not  paid  or  rendered,  for  if  he  has  so  donfe,  the       againtt 
recognizance  will  be  satisfied.  Thorlby. 

Marryaty  contr^,  said  that  the  proposition  contended  for  in 
support  of  the  demurrer,  viz.  that  this  recognizance  is  not  for- 
feited hecaase  judgment  has  passed  against  one  of  the  prin- 
cipals only,  was  no  less  than  this,  that  in  all  cases  a  recogni- 
zance of  bail  entered  into  on  behalf  of  more  than  one  person, 
is  discharged  by  the  death,  or  bankruptcy  and  certificate  of 
any  one  of  them;  or,  in  other  words,  that  by  whatever  means 
judgment  against  all' may  happen  to  be  intercepted,  the  bail 
shall  be  exonerated.  But  the  meaning  of  such  a  recognizance 
is  that  all  such  as  shall  be  condemned  shall  pay  or  render, 
but  not  that  all  shall  be  condemned  if  it  be  impossible  to 
condemn  all.  And  though  the  breach  is  assigned  generalljF 
that  «7.  B,  and  G.  K.  have  not  paid  nor  rendered,  it  is  well 
enough,  because  it  is  in  the  words  of  the  condition ;  and  there 
is  not  any  precedent  for  assigning  it  in  the  alternative :  but  a9 
J.  B.  has  only  been  condemned,  it  was  open  to  the  defendant? 
to  have  pleaded  that  he  had  paid  or  rendered,  and  that  would 
have  been  an  answer  to  the  breach  that  both  have  not  paid  or 
rendered  according  to  the  form  and  effect  of  the  recognisance^  it 
the  meaning  of  the  recognizance  be,  that  the  party  who  is  con-  [  ^  I 
demned  shall  pay  or  render. 

Lford  EllenborougH)  C.  J.  The  rule  is,  that  the  plaintiff 
must  shew  a  sufficient  breach.  And  can  it  |>e  said  that  the 
plaintiffs  in  this  case  have  so  done,  by  alleging  that  both  have 
not  paid  or  rendered,  when  it  is  admitted  that  the  recogni- 
zance would  be  well  satisfied  by  the  payment  or  render  of  one? 
Both  are  to  pay  or  render  themselves  if  they  are  placed  in  a 
situation  to  pay  or  render ;  that  is,  if  both  be  condemned : 
but  the  plaintiffi  have  only  shewn  that  one  has  been  condemned. 

LtE  Blanc,  J.  If  the  party  against  whom  judgment  has 
been  recovered,  has  paid  the  money  or  rendered  himself,  that 
would  satisfy  the  recognizance ;  and  that  state  of  things  is  con- 
sistent with  the  breach  assigned.  The  plaintiffs  have  shewn 
that  they  recovered  judgment  against  one  only  :  and  might 
they  not  have  gone  on  and  alleged  that  he  had  not  paid  or 
rendered  himself  ? 

Batlet,  J.  If  the  legal  effect  of  the  recognizance  be  in 
the  alternative  that  bbth  or  either,  if  condemned,  shduld  pa  jr 
pr  render,  I  cannot  see  why  the  plaintiffs  might  not  have  al- 
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Wilkinson 

against 
TU0RL£Y. 


leged  in  pleading  that  neither  has  paid  or  rendered.     But 
they  have  not  so  done,  and  they  are  bound  to  assign  a  suf- 
ficient  breach. 
Per  Curiam^  Judgment  for  the  Defendants. 


[37] 

Tuesday^ 
April  18th. 

Covenant  by 
charter-party 
made  between 
the  master  of 
the  ship  and 
the  freighter. 


D£  SiLTALE  against  Kendall. 


ASSUMPSIT  for  money  had  and  received,  and  the  money 
counts.  Plea  non-assumpsit.  At  the  trial  before  Baj/- 
lej/j  J.J  at  the  lat  Lancashire  summer  assizes,  there  was  a 
verdict  for  the  plaintiff  for  1921. 9s.  I0d,y  subject  to  the  opinion 


from  Liverpool 
to  Maranham, 
and  thence 
back  to  L,, 
that  the 
freighter 
should  pay  for 
the  freight 
from  L,  to  Af. 
120/.,  and 


upon  a  voyage^  of  the  Court  upon  the  following  case  : 

By  charter-party  of  affreightment,  2d  of  November  1812, 
between  the  defendant  as  master  of  the  ship  Shannon^  then 
lying  in  the  port  of  Liverpool j  of  the  one  part ;  and  the  plain* 
tiff,  as  merchant,  of  the  other  part ;  the  defendant  let,  and  the 
plaintiff  took  the  said  ship  to  freight,  on  a  voyage  from  Liver- 
pool to  Maranham^  in  South  America,  and  from  thence  back  to 
fromAf.  to^.  Liverpool,  upon  certain  terms  and  conditions,  and  upoh  cove- 
2id.  per  lb,  for  uauts  on  the  part  of  the  defendant  for  receiving  and  delivering 
^h^^id  be  d**-  *"  outward  and  homeward  cargo,  and  for  the  performance  of 
livered  at  L,  the  voyage ;  and  there  was,  amongst  others,  a  covenant  that 
bc^paS^iS'foU  ^^^  ^^^P  should,  at  the  commencement  and  during  the  conti- 
lows,  v<^.  120/.  nuance  of  the  voyage,  at  the  expence  of  her  owners,  be  kept 
the  outward  tight,  staunch,  and  strong,  and  well  and  sufficiently  fitted  out, 
c9Tgo  to  M.      victualled,  and  manned ;  in  consideration  whereof  the  plaintiff 

and  as  much  ,  ,  . 

cash  as  might  covenanted  with  the  defendant  to  dispatch  the  vessel,  to  load 

^'r'^SftT"  ^^  board  of  her  at  Maranham  a  cargo  of  cotton,  and  to  dis- 
cessaryforthe  charge  the  same  in  Liverpool,  and  also  that  he  should  and 

vessel's  dw-^  would  "  pay  or  cause  to  be  paid  unto  the  defendant  for  the 

M.,  to  be  ad-  freight  and  hire  of  the  vessel  on  the  said  voyage  from  Liver' 

fiS^trf  hu*  pool  to  Maranham  120/.  British  sterling ;  and  from  Maranham 

agenu  or  as-  to  Liverpool  at  and  after  the  rate  of  S\d.  British  sterling  per 

signs,  to  the  ^  °  "^ 

master,  when  ^  ^      ^  .  . 

required,  free  from  interest  and  commission,  at  the  current  exchange  of  the  place,  and  the  residue 
of  such  freight  to  be  paid  on  delivery  of  the  cargo  in  L,  The  ship  arrived  at  M,,  where  the  120/. 
outward  freight,  and  also  192/.  for  the  necessary  disbursements  of  the  ship,  were  paid  or  advanced 
by  the  freighter  to  the  master;  and  the  ship  received  her  homeward  cargo  and  sailed  for  L.,  bui 
was  lost  by  capture.    Held  that  the  freighter  was  not  entitled  to  recover  back  the  192/. 
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pound  weight  for  each  and  every  pound  of  cotton  which  should  1815* 
be  delivered  at  the  King's  Beam  in  Liverpool;  such  freight  to  "^ — 
be  paid  as  follows,  viz.  120/.  British  sterling  for  freight  of  the  against 
outward  caigo  to  Maranham^  and  as  much  cash  as  may  he  found  Kbmdall. 
necessary  for  the  vessel's  disbursements  in  Maranham,  to  be  ad* 
vanced  by  the  plaintiff,  his  agents  or  assigns,  to  the  defendant, 
when  required^  free  from  interest  and  commission,  at  the  cur- 
rent exchange  of  the  place,  and  the  residue  of  such  freight  to 
be  paid  on  the  delivery  of  the  cargo  in  Liverpool,  in  good  and 
approved  bills  on  London  not  exceeding  three  months  date/' 
The  vessel  sailed  from  Liverpool,  and  arrived  at  Maranham 
with  her  outward  cargo,  and  delivered  it  there ;  when  120/., 
the  sum  stipulated  by  the  charter-party  to  be  paid  for  the 
freight  of  the  outward  cargo,  were  paid  to  the  defendant  by 
the  agents  of  the  plaintiS.  The  plaintiff's  agents  also,  on  his 
behalf,  paid  or  advanced  to  the  defendant  at  Maranham 
1921.  9s.  lOd..  for  the  necessary  disbursements  of  the  vessel  at 
Maranham,  as  stipulated  by  the  charter-party  to  be  there  paid 
or  advanced.  The  vessel  received  at  Maranham  from  the 
agents  of  the  plaintiff  a  homeward  cargo,  and  sailed  with  it 
for  Liverpool;  but  during  the  voyage  was  captured,  atid, 
together  with  her  cargo,  was  wholly  lost  to  the  proprietors, 
and  never  arrived  at  Liverpool. 

The  question  is,  whether  the  plaintiff  is  entitled  to  recover       [  39  ] 
the  192/.  9s.  lOd.  so  paid  or  advanced  to  the  defendant  at 
Maranham.     If  he  is,  the  verdict  to  stand ;  if  not  a  nonsuit 
to  be  entered. 

Richardson  argued  that  the  plaintiff  was  entitled,  for  that, 
upon  the  fair  intent  of  the  charter-party,  the  192/.  9s.  lOd. 
was  to  be  considered  either  as  a  loan,  or  as  an  advance  of  so 
much  of  the  homeward  freight,  liable  to  be  refunded  if,  in  the 
re8tt)it»  no  homeward  freight  should  become  due.  If  it  was 
intended  as  a  loan,  which  it  should  rather  seem  to  be,  from  the 
exemption  from  interest  and  commission,  else  what  occasion 
for  any  such  exemption,  then  cadit  qucsstio :  but  if  it  was  in- 
tended a3  an  advance  of  freight,  then  by  the  rule  of  the  mari- 
time law^  fre^ht  li^og  a  f:ompeo6ation  for  the  conveyance  and 
delivery  of  goods,  if  the  conveyance  and  delivery  be  not  com- 
pleted, freight  is  not  earned.  Which  rule  is  a  key  to  the  con- 
struction of  this  covenant,  shewing  that  by  an  advance  of 
freight  must  be  meant  an  advance  upon  an  implied  condition 
that  the  voyage  and  delivery  should  be  completed,  for  otherwise 
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1BI5.        it  could  not  be  freight.     And  Aua  in  Mashiter  v.  Bulter(a)j 
Lord  Ellenborough.  C.  J.  ruled  that  a  stipulation  in  the  bill 

Dfe  SfLVALB  Of  ^  » 

against  of  lading  that  the  freight  should  be  paid  at  the  shipping  port,  by 
Kekdall.  ,10  means  dispensed  with  the  performance  of  the  voyage.  And 
(the  voyage  having  been  lost)  he  added,  that  if^  the  defendants 
bad  p&id  the  fVeight  upon  the  shipment,  they  might  have  reco- 
vered every  penny  of  it  back.  But  in  Andrew  v.  Moorhouse  (ft), 
vi^here  the  party  elected  to  contract  to  pa:y  the  freight  at  the 
shipping  port  at  a  reduced  rate^  in  preference  to  paying  it  at 
[  40  ]  the  port  of  delivery  at  a  higher  rate,  it  might  well  be  holden 
fhat  he  had  waived^the  benefit  of  the  contingency  of  the  ship^s 
never  arriving,  having  received  an  equivalent  for  it  in  the  re- 
duced rate  of  freight.  Therefore  that  case  is  very  distinguish- 
able from  the  present,  and  from  Mashiter  v.  Buller.  Here  the 
covenant  is  not  that  he  will  advance  so  much  for  freight  at  a  re- 
duced rate,  but  simply  for  freight ; 'which  necessarily  imports 
tbat  sometime  or  other  it  shall  subsist  as  freight,  though  not  at 
the  time  of  the  advance;  but  here  it  never  has  subsisted  as  freight, 
for  Blakeif  v.  Dixon  {a)  decides  that  a  party  cannot  recover  as 
fbr  freight  until  the  arrival  of  the  goodis ;  and  the  circumstance 
of  its  being  to  be  paid  in  advance  will  not  take  it  out' of  the  ge- 
iieral  rule,  if  it  mi^st  still  answer  the  description  of  freight. 

Littledalej  contra,  relied  on  2  Show.  283.  Anon,,  Where  it 
was  ruled  by  Saunders^C,  J.j  that  **  advance-money  paid 
before,  if  in  part  of  freight,  and  named  so  in  the  charter- 
party,  although  the  ship  be  lost  before  it  come  to  the  deliver- 
ing port,  yet  wages  are  due  according  to  the  proportion  of 
fVeight  paid  before,^r  thefreighUrs  cannot  have  their  money.''' 
MTAicb  resolution  is  express  to  shew,  that  the  plaintiff  shall 
not  have  this  money.  And  doubtless  if  a  man  advance  his 
money  upon  a  good  consideration  he  shall  not  recover  it  back ; 
as  if  upon  an  agreement  to  build  a  house,  accident  by  storms 
excepted,  a  man  stipulate  to  advance  his  money  for  the  build- 
ing from  story  to  story,  in  consideration  of  the  expence  of 
the  bnifder  in  procuring  materials,  &c  and  he  does  so, 
[  41  ]  and  afterwards  the  bouse,  before  it  is  completed,  is  blown 
down,  he  shall  not  recover  the  money  back.  So  here,  the 
freighter  stipulates  to  pay  a  portion  of  the  freight  in  advance, 
in  consideration  of  the  ship-owner's  expences  in  preparing  the 
ship  for  the  return  voyage,  for  which  the  outward  freight  was 

(a)  1  Camph.  N,  P.  C.  84.  (i)  5  Taunt,  435.  *  1  Uarsh,  Rep,  122. 

(a)  2  Bos.  SfPuiL  321. 
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not  aqy  adequate  compensation;  wherefore,  though  the  voyage  1815. 
be  lost,  yet  being  lost  by  the  perils  of  the  sea,  which  are  ex- 
cepted,  and  not  by  the  default  of  the  ship-owner,  the  freighter  a^mmt 
shall  not  recover  back  what  he  has  so  advanced.  And  Mashiter  ^^^^^ 
V.  Buller  was  ruled  entirely  upon  the  particular  words  of  the 
contract,  vis»  ^^  the  shippers  paying  freight  for  the  said  goods 
in  London^^  which  it  was  thought  only  changed  the  place,  but 
not  tbe  time,  of  payment,  and  therefore -the  freight  could  not 
be  due  till  the  delivery  of  the  goods.  But  here  is  a  stipulation 
not  only  as;to  place,  but  jiUo  as  to  the  time  when  the  freight 
shall  partially  be  paid;  that  is,  when  the  necessary  disbuFse- 
mentsof  the  ship  were  made,  and  required  it.  And  though 
Blakey  v.  Dixon  decided  that  upon  the  strict  technical  mean- 
ing of  the  word/retgA<,  that  cannot  properly  be  termed  freight 
which  is  due  before  the  arrival  of  the  gOods,  yet  it  was  there 
said  that  there  might  be  a  contract  to  pay  the  freight  on  thie 
delivery  of  the  bill  of  lading,  and  that  the  receiving  goods  on 
board  to  be  carried  is  a  good  consideration  to  found  a  promise 
to  pay  the  freight  immediately.  Wherefore  if  this  be  in  sub- 
stance a  covenant  to  pay  a  portion  of  the  freight  before-^hand, 
according  to  Andrew  v.  Moorhouse^  the  using  the  word  freight 
shall  not,  on  account  of  its  strict  technical  meaning,  preclude 
the  party  from  getting  at  the  true  meaning  of  his  contract. 

JLiord  ELLBNBoaouGH,  C.  J.  By  the  policy  of  the  law  of  [  42  ] 
England  freigbt  and  wages,  strictly  so  called,  do  not  become 
due  until  the  voyage  bas  been  performed.  But  it  is  competent 
to  the  parties,  to  a  charter-party,  to  covenant  by  express  sti- 
pulations in  such  jnanner  as  to  control  the  general  operation 
of  law.  The^question  in  this  case  is,  whether  the  parties  have 
not  so  covenanted  by  the  stipulations  of  this  charter*party.  If 
the  charter-party  be  silent,  the  law  will  demand  a  performance 
of  the  voyage,  for  no  freight  can  be  due  until  the  voyage  be 
completed.  But  if  the  parties  have  chosen  to  stipulate  by  ex- 
press words,  or  by  words  not  express  but  sufficiently  intelligi- 
ble to  that  .end,  that  a  part  of  the  freight  (using  the  word 
freight)  should  be  paid  by  anticipation,  which  should  not  de- 
pend upon  the  performance  of  the  voyage,  may  they  not  so 
stipulate  ?  Now  by  this  charter-party  it  is  stipulated  that 
120/.  shall  be  paid  to  the  defendant  for  freight  of  the  outward 
cargo  to  Maranham^  and  as  much  cash  as  may  be  found  ne- 
cessary for  the  ship's  disbursements  in  Maranham^  to  be  ad- 
vanced by  ibe:  plaintiff,  bis  agents  or  assigns  when  required, 
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1815.       free  from  inferest  and  commission,  at  the  current  excba§g;e  at 
"" —       the  place,  and  the  residue  of  such  freight,  (impliedly  therefore 
againtt      denominating  the  former  payment  as  an  adranoe  of  fretght) 
Kendall,     iirithout  interest  or  commission)  upon  the  delivery  of  the  cargo 
at  Liverpool*    It  is  argued  on  one  side  as  if  this  was  a  mere 
loan  to  provide  for  the  necessary  disborsenients  of  the  ship  at 
Maranhanty  the  money  to  be  advanced  indeed  at  Maranham^ 
and  to  be  afterwards  repaid  by  deducting  it  from  the  freight, 
if  freight  should  be  earned,  but  to  be  repaid  at  all  events,  whe- 
ther freight  should  be  earned  or  not.    And  I  certainly  agree 
[  43  ]      that  if  the  charter-party  does  not  import  that  this  was  to  be  a 
payment  in  advance,  specifically,  of  freight,  the  result  would 
be  as  contended  for.     But  in  the  first  place  the  advance  is  to 
be  made  free  of  interest  and  commission,  which  shews  it  not  to 
have  been  intended  as  a  loan ;  for  if  a  loan,  why  should  not 
interest  and  commission  be  paid  for  it  ?     In  the  next  place  the 
word  residue  imports  that  it  is  freight  that  was  to  be  partially 
advanced,  of  which  the  remainder  only  was  to  abide  the  usual 
risk  which  the  law  casts  upon  the  earning  of  freight,  that  is, 
the  conveyance  of  the  cargo  to  its  place  of  destination.     The 
preceding  payment  was  on  the  contrary,  by  the  stipulation  of 
the  parlies  not  to  be  subject  to  that  risk,  which  but  for  the 
stipulation  and  by  the  ordinary  course  of  law  it  would  have 
been.    And  there  can  be  no  doubt  that  the  payment  of  freight 
may  by  the  agreement  of  the  parties  be  so  exempted.    I  there^ 
fore  read  this  covenant  as  if  it  were,  that  ISO/,  should  be  paid 
to  the  defendant  for  outward  freight  at  Maranham^  and  that  as 
much  more  as  might  be  necessary  for  the  ship's  disbursements 
should  be  advanced  by  way  of  freight,  and  that  the  residue 
should  remain  subject  to  the  contingency  of  the  ship's  arrival 
and  delivery  of  the  goods  at  their  place  of  destination.  A  part 
was  to  be  free  from  all  contingency,  the  residue  was  to  abide 
the  contingency.    Thus  it  appears  to  me  upon  the  plain  mean- 
ing of  the  instrument  now  before  us,  and  without  looking  to 
other  cases  which  apply  to  different  forms  of  covenanting  from 
the  present,  that  this  money  was  received  at  Maranham  as 
freight,  and  that  it  is  distinguished  by  the  provision  respecting 
the  residue  from  that  part  of  the  freight  which  was  to  abide 
the  ordinary  contingency  imposed  by  the  law.    I  therefore 
[  44  J      think  that  inasmuch  as  it  is  freight,  the  plaintiff  is  not  intitled 
to  recover  in  this  action. 
Lie  Blanc,  J.    I  agree  to  the  construction  which  has  been 
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pot  by  my  Lord  upon  this  charter-party.     The  plaintiff  haf       1^15. 
advanced  a  sum  of  money  to  the  defendant  at  Maranham^       "^"^ 
which  he  noiMeeks  to  recover,  upon  the  ground  that  it  wa«   ^^t^^Ji^^^ 
advanced  by  way  of  loan,  or  as  a  payment  by  anticipation  of    Kendall. 
freight  which  was  not  then  nor  has  ever  since  been  earned* 
It  18  open  to  the  parties  to  such  contracts  as  the  present  to 
make  such  stipulations,  consistently  with  law,  as  they  shall 
please.    And  here  the  parties  have  contracted  for  the  letting^ 
and  taking  the  ship  to  freight  on  a  voyage  to  Marankam  and 
back  to  Liverpool^  and  for  (he  payment  of  a  specific  sum  for 
the  outward  freight  to  Maranham,  and  for  the  homeward 
freight  they  contract  to  pay  according  to  a  specific  rate  of 
payment  upon  the  goods  to  be  delivered.     But  they  also  con« 
tract  in  what  manner  this  freight  shall  be  paid,  that  is,  that  the 
outward  freight,  together  with  so  much  of  the  freight  home  as 
should  be  necessary  for  the  disbursements  of  the  ship  at  il/o- 
ranham,  should  be  paid  in  advance  when  required,  and  the  re- 
sidue of  such  freight  to  be  paid  upon  delivery  of  the  home* 
ward  cargo  at  the  place  of  destination.     Now  there  can  be  no 
doubt  that  it  is  competent  to  parties  to  stipulate  for  part  pay- 
ment of  the  freight  before  it  can  be  known  whether  any  freight 
will  accrue  or  not.     And  have  they  not  so  stipulated  by  this 
charter-party  ?     If  it  was  intended  that  what  was  advanced  at 
Marankam  should  be  returned  in  the  event  that  has  happened, 
the  parties  might  have  provided  for  it  by  their  contract.  That 
this  question  has  not  yet  come  before  the  courts  can  only  be 
accounted  for  by  supposing  that  persons  have  not  been  advised      [  45  ] 
to  attempt  the  question,  because  undoubtedly  there  must  have 
been  many  cases  before  this,  in  which  the  parties  have  stipu- 
lated for  a  payment  of  freight  in  advance  ;  indeed  such  cases 
are  very  common,  and  it  must  very  ofken  have  happened  that 
the  ship  has  not  arrived.     And  what  has  happened  still  more 
often,  is  that  wages  have  been  stipulated  for  and  paid  in  ad- 
vance at  a  particular  period  of  the  voyage,  which  is  similar  to 
the  present  case,  and  yet  I  believe  no  action  has  ever  been 
brought  to  recover  back  such  wages  from  those  capable  of 
paying,  on  the  ground  that  no  freight  was  earned,  and  there- 
fore wages  were  never  due.     It  is  impossible  to  consider  this 
as  a  loan  of  money,  because  of  the  exception  by  which  it  is 
made  free  from  interest  and  commission,  and  because  also  ^4he 
residue  of  such  freight"  is  made  payable  upon  the  ship's  ar- 
rival.   This  covenant,  therefore,  must  be  understood  as  a  co<- 
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181^.       venaat  for  the  {laytneDt  of  the  freight  in  different  modeis,  somci 
*""*''       part  of  it  upon  the  arriTal  of  the  ship  at  Maranham^  and  the 
^ainsi      lefit  to  abide  the  contingency  of  the  ship's  return  to  her  port 
]^M)Au.     q{  destijuation.    It  is  clear^  therefore,  the  plaintiff  is  not  en- 
titled to  recover, 

Bayley,  J.  Wherever  there  is  an  express  stipulation  that 
tbe  party  who  is  to  be  entitled  to  freight  shall  be  paid  any 
portion  of  it  in  advance,  there  ought  also  to  be  an  express 
atipulation  that  the  party  paying  it  shall  be  entitled  to  recover 
it  back)  if  freight  be  not  earned,  if  such  be  the  intention  of  the 
parties  to  the  instrument.  For  without  some  provision  of  that 
sort  how  are  we  to  raise  a  new  implied  contract  to  that  effect  ? 
It  seems  clear  that  the  parties  to  this  instrument  have  stipulated 
[  46  ]  for  a  partial  payment  in  advance  by  way  of  freight  and  not  as 
a  loan ;  for  after  settling  the  amount  and  rate  of  freight  to  be 
paid  for  the  voyage  out  and  home,  they  stipulate  that  such 
freight  shall  be  paid  as  follows,  that  is,  the  outward  freight  to 
Maranhamy  and  as  much  cash  as  should  be  necessary  for  the 
ship's  disbursements  in  Maranhanij  to  be  advanced  by  the 
freighter  when  required,  free  from  interest  and  commission,  at 
the  current  exchange  pf  the  place,  and  the  residue  of  such 
freight  on  the  delivery  of  the  homeward  cargo.  Therefore, 
taking  the  whole  of  the  clause  together,  it  seems  to  me  that 
this  payment  is  to  be  considered  as  a  payment  of  so  much  of 
the  freight  in  advance.  And  if  that  be  so,  upon  what  ground 
is  it  -to  be  recovered  back  ?  It  is  suggested  as  a  ground,  that 
the  freight  has  failed  by  the  non^performance  of  the  voyage, 
and  thus  the  plaintiff  has  derived  no  benefit  from  it :  but  what 
benefit  has  the  defendant  derived  ?  He  also  has  lost  as  well 
as  the  jplaintiff,  and  the  question  is,  whether  he  is  to  bear  a 
farther  loss.  Now  in  order  to  maintain  money  had  and  re- 
ceived, it  is  in  general  incumbent  upon  the  plaintiff  to  shew 
that  the  defendant  has  money  of  the  plaintiff  which  in  equity 
and  good  conscience  he  ought  not  to  detain  from  him.  But 
here  the  question  raised  is  not  whether  thb  defendant  has  mo- 
ney which  he  ought  not  to  detain,  but  whether  out  of  his  own 
money  he  shall  be  bound  to  make  good  that  which  the  plaintiff 
has  lost.  It  seems  to  me  that  the  defendant  shall  not  be  so 
bound. 

Dampier,  J.  It  has  been  argued  upon  the  words  of  this 
charter-party,  that,  ^^  as  much  cash  as  may  be  found  necessary 
for  the  vessel's  disbursements  in  Maranhaniy  to  be  advanced  by 
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the  plaintiff  te  the  defendant/*  imports  a  loan  of  money,  and  1815. 
not  a  payment  of  freight.  And  if  those  words  stood  alone,  '^ 
and  unexplained  by  the  other  part  of  the  clause,  I  should  again»e 
have  thoagbt  they  might  have  been  subject  to  such  a  con*  Kendall. 
struction.  But  taking  the  whole  clause  together  I  think  it  ie 
not  so.  It  stipulates  for  the  payment  of  such  freight^  that  is, 
the  ootward  and  homeward  freight ;  the  outward  freight  and 
so  much  cash  as  should  be  necessary  for  the  ship's  disburse* 
meats  in  Marmtham  to  be  advanced  at  the  current  exchange  of 
the  place ;  and  then  it  adds,  that  the  residue  of  suck  freight 
shall  be  paid  on  the  delivery  of  the  cargo.  So  that  it  con« 
templates  the  whole  as  freight;  and  beside,  the  exemption, 
from  interest  and  commission  tends  to  shew  that  it  was  not  a 
loan.  I  think  it  impossible,  therefore,  upon  the  whole  of  thi» 
clause,  to  consider  this  payment  as  a  loan.  Then  the  question 
ia,  whether  freight  to  nomine  may  not  be  stipulated  to  be  paid  in 
advance;  and  upon  that  I  think  there  can  be  no  doubt  that  it 
may.  As  little  doubt  exists  in  my  mind  that  this  is  a  stipulation 
of  that  nature  to  pay  a  portion  of  the  freight  in  advance,  and  it 
does  not  appear  that  there  is  any  covenant  that  the  party  shall 
recover  it  back  in  the  event  of  freight  not  being  earned.  There- 
fore it  does  not  seem  to  me  that  the  defendant  has  received  mo« 
ney  which  bekeeps  against  good  conscience.  And  ifso  the  plain* 

tiff  is  not  entitled  to  recover. 

Judgment  of  nonsuit. 


a»»siis=--=»  [48] 

The  King  against  The  Inhabitants  of  MoaTON.  ^^/ 19^/ 

UPON  appeal  against  an  order  of  two  justices  for  the  re-  in  order  to  es- 
moval  of  Elkana  Ayktoydy  his  wife  and  children,  from  Uementbyap- 
the  township  of  Haworth  to  the  township  of  Morton^  the  ses-  prenticeshSp, 

■  "^  '  it  was  proved 

sioQsforthe  West  Riding  of  York  confirmed  the  order,  sub-  that  the  in- 
ject to  the  opinion  of  this  Court  upon  the  following  case  :  onW*of  one 

The  pauper  Elkana  served  one  Boadley  as  an  apprentice  part,  and  that 
for  several  years  in  Morton.    The  indenture  was  not  pro-  "iSn'^to^tLc 
duced,  but  in  order  to  shew  that  the  service  was  performed  p««p«f»  ^.^j> 
under  an  indenture  duly  executed,  and  that  due  diligence  had  and  died  loon 
been  used  to  discover  it,  the  township  of  Haworth  called  a  J^^JJT^hat  ^ 
witness,  who  proved  that  having  heard  that  the  pauper  had  the  had  become  of 

ity  he  ctoclared 
that  when  tlie  indenture  expired  it  was  given  to  him^  and  he  burnt  it  loiup^ince  j  and  it  waa  also 
prorred  that  ini|iiiry  mk  made  of  the  executrix  of  the  master,  who  »aiu  that  she  Icnew  nothing 
about  it :  Held  that  this  proof  was  sufficient  to  let  in  parol  evidence  of  the  contents  of  the  in- 
dentnie. 

Y*i.  IV.  D 


48  CASES  IN  EASTER  TERM 

1815.        indenturei  he  went  to  him  to  inquire  what  bad  become  of  it* 
^"TT"        The  pauper,  who  was  then  very  ill  and  died  soon  afterwards, 

agaifut  declared  that  when  the  indenture  expired  it  was  given  to  him ; 
^l^*^*''  ^•*®*  ^^  ^^^  '* '°  ^^^  possession  after  the  expiration  of  the  ap- 
MoRToir.  prenticeship,  but  bad  burnt  it  long  since,  conceiving  it  of  no 
use.  It  was  also  proved  by  a  witness  to  the  execution  of  the 
indenture,  that  there  was  only  one  part  executed.  Proof  was 
also  given  that  inquiry  had  been  made  of  the  daughter  and 
sole  executrix  of  the  master,  and  that  she  had  answered  t)iat 
she  knew  nothing  about  it,  but  no  evidence  was  given  of  any 
search  having  been  made  by  any  one,  either  amongst  the  pa- 
pers of  the  master  or  those  of  the  pauper.  It  was  objected  by  the 
township  of  Morion  that  suflBcient  search  had  not  been  proved 
to  have  been  made,  or  due  diligence  used,  to  find  the  indenture. 

[  49  ]  The  sessions  overruled  the  objection,  and  the  township  of 
Haworih  then  gave  parol  evidence  of  the  due  execution  and 
contents  of  the  indenture,  and  of  the  service  under  it.  And 
the  question  now  made  was,  whether  there  was  sufficient 
proof  of  the  loss'to  let  in  this  parol  evidence. 

J.  Williams  and  E.  Alderson.  who  opposed  the  order  of 
sessions,  and  were  called  upon  by  the  Court,  contended  there 
was  not;  for  that  independently  of  the  declarations  of  the 
pauper,  which  ought  not  to  have  been  admitted,  the  only  evi- 
dence was,  that  inquiry  had  been  made  of  the  executrix  of  the 
master,  who  said  she  knew  nothing  about  it,  whilst  all  search 
was  negatived  among  the  papers,  where,  if  the  indenture 
existed,  it  would  naturally  be.  Granting  that  the  declarations 
of  the  pauper  were  evidence  so  far  as  to  shew  that  he  had  not 
the  indenture,  which  is  the  utmost  that  they  could  be,  still, 
without  reasonable  evidence  of  the  loss  of  the  indenture, 
parol  evidence  of  its  contents  ought  not  to  have  been  ad- 
mitted. And  jRex  v.  Castleton  (a)  decided  that  an  inquiry  of 
the  representative  of  the  master,  and  an  answer  given  by  her, 
such  as  is  stated  in  this  case,  was  insufficient  evidence  of  the 
loss.  Here,  therefore,  for  want  of  a  sufficient  search,  the 
proof  was  defective  to  let  in  parol  evidence  of  the  contents. 
.  Lord  Ellen  BOROUGH,  C.  J.  The  making  search,  and 
using  due  diligence,  are  terms  applicable  to  some  known  or 
probable  place,  or  person,  in  respect  of  which  diligence  may 

[  50  ]  .  be  used.  If  what  the  pauper  said,  when  he  was  inquired  of, 
was  not  admitiiblei  then  the  indenture  iaaot  traced  into  his 

(«)  ST.R.  236. 
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Imiidty  and  being  Junctus  officio^  there  was  no  particular  reason       1816. 
why  it  should  be  with  him.     If,  on  the  other  hand,  what  he     rm~~^ 
said  was  admissible,  then,  although  it  may  not  amount  to       agauut 
proof  of  the  fact  that  the  indenture  was  destroyed  by  him,  yet   ^^i^*^^ 
it  may  be  so  far  evidence  as  to  afford  a  reason  why  farther     Moktok. 
search  was  not  made  with  him.    Suppose  this  had  been  an  in- 
quiry of  a  merchant  for  some  commercial  purpose,  and  he  had 
giren  a  similar  answer,  would  it  not  have  been  sufficient  ?    It 
is  like  a  non-production  upon  request,  and  the  party  accounts 
for  it.    Not  that  I  mean  to  pronounce  that  this  was  evidence 
of  the  fact  of  the  indenture  having  been  burnt  by  the  pauper; 
though  th^e  might  be  some  ground  for  saying  that,  as  the 
pauper  was  perfisctly  free  from  all  interest,  he  had  no  bias  to 
make  the  declaration  he  did.     But  without  giving  it  such  an 
effect,  it  is  evidence  that  such  information  was  obtained  as  pre- 
cluded the  necessity  of  any  farther  search  in  that  quarter,  and 
discbarges  the  parties  of  any  laches  in  not  making  it. 

JLb  Blanc,  J.  In  Rex  v.  Castleion  there  was  proof  of  the 
existence  of  one  part  of  the  indenture ;  it  was  traced  into  the 
possession  of  a  particular  person,  and  no  farther  proof  was 
given  to  shew  what  had  become  of  it.  Here  is  no  proof  that 
the  instrument  ever  existed  in  the  possession  of  the  pauper, 
unless  his  declaration  is  to  be  taken  as  evidence ;  and  if  it  is, 
we  find  him  declaring  in  the  same  breath  that  it  no  longer 
existed.  Then  follows  the  application  to  the  executrix  of  the 
master,  and  her  answer  is,  that  she  knew  nothing  about  it.  It  D^^  ] 
seems  to  me,  therefore,  that  this  evidence  shewed  that  the  par- 
ties had  used  reasonable  diligence,  and  that  there  is  nothing 
in  the  objection  :  and  I  am  a  little  surprized  that  the  Sessions 
should  have  thought  this  a  fit  subject  for  a  case. 

Batlby,  J.  Application  has  been  made  to  all  parties  likely 
to  have  or  know  any  thing  of  the  instrument,  and  no  trace  of 
its  existence  is  obtained.  Suppose  there  had  been  a  dozen 
places  at  which  it  might  possibly  have  been  traced,  would  it 
not  have  been  enou^  to  make  inquiry  at  each,  or  must  the 
parties  have  insisted  on  making  search  at  each  ?  In  Rex  v. 
Casikton  the  indenture  was  traced  into  the  hands  of  an  in- 
dividual, who,  upon  inquiry  made,  did  not  say  that  she  had 
not  got  it,  but  only  that  she  could  not  find  it. 

Dampibb,  J.  The  answer  given  to  the  inquiry  in  Rex  v. 
Guikton  was  a  rea^n  why  the  party  should  have  proceeded 
to  make  fiurtber  searchi  because  it  was  proved  that  the  in- 

Dt 
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1S15.       denture  once  existed  in  the  hands  of  tiie  individual,  and  she 

,jm~^.       did  not  say  that  sh^  hi^d-  it  not,  but  only  that  she  could  not 

againsi       find  it.     But  hofe  the  reafK)n>  is  all  the  other  way;  for  when 

*^«taSrof  *^"    *'*®  paupei*,  by  who»e  information  alone  the  parties  if^re  ac- 

MoRToN.      quainted  with  hi«  having  had  the  instmment,  at  the  very  same 

time  declared  that  it  was  burnt,  why  should  tbeyKO  on  to 

search  among^his  papers?    This  evidence,  t^refore,  affords  a 

reasonable  ground  for  not   pursuing  their  search   with  the 

pauper,  whereas  the  evidence  in  Res  v.  Caslleton-  shewed  that 

a  farther  search  was  nectssarv. 

Order  of  Sessions  coofirniedk 
ScarUU  was  in  support  of  the  order,  * 


;&s 


[52] 

Wededidaf,  The  KiNG  osoinst  The  Inhabitants  of  Vspyttt. 

jtjrHl  19th.  ° 

An  order  for  TTPON  appeal  agaihst  an  order  of  two  justices,  removing 
ama^SS^wo°^  ^  -4«iic  fVilUamSy  her  daughter,  and  son,  from  Llan^ 
man  (not  8Ut-  dj/mog  to  Yspj/Uj/^  in  the  county  of  Dtnbighj  the  Sessions 
lucb)  aod  her   confirmed  the  order,  subject  to-the  opinion  of  this  Court  upon 

^•"udSn^th^t  *b«  following  case  : 

the  lawful  set-  The  pauper  Anne  is  the  wife  of  Griffith  fVilliamSj  a  soldier 
2^h?r^'had.'*  '"  His  Majesty's  service  at  Woolxcich.  The  mother  of  Griffith 
ren  is  in  Y.y  the  husbaud  proved  that  he  gained  a  settlement  about  11  years 
wiUioutWo  ago  >n  Yspytt^y  by  hiring  and  service,  and  that  he  had  not  to 
Judging  that  jjgr  knowledge  gained  a  settlement  elsewhere.  This  was  the 
husband's  set-  only  evidence  to  prove  the  settlement  of  the  husband,  or  of 
pnwf'by  tS^  tlie  paupers,  and  no  attested  copy  was  produced  of  the  hus- 
mother  of  the  band's  examination  upon  oath,  pursuant  to  the  statute  54  G.  3. 
hegained  a*  ^*  ^5.  s.  69.,  or  any  other  statute.  The  case  set  forth  the  order 
setttementin    of  removal,  which  was  for  the  removal  of  Anne  Williams^ 

Y,  by  hiring  ,  ' 

and  service  (not  stating  her  to  be  the  wife  of  anj/  one  J  Jane  her  daughter, 
dPBt'wUhoiu'  "S^^  three  years,  and  Griffith  her  son,  aged  two  years ;  ad- 
calling  the  judging  that  the  lawful  settlement  of  thg  snid  Anne  and  her 
t^u^it^p-    children  (not   that  the  settlement  of  her   husband)  was  in 

peared  that  he    Ysvuttv. 
was  in  this 

country.  Peake^  in  support  of  the  order  of  Sessions,  relied  on  R^x  v. 

Buckleburj/  (/x),  to  shew  that  the  orddr  was  well  enough  in 
point  of  form,  although  it  did  not  state  that  Yspj/ttj/  was  the 
settlement  of  the  husband. 

(a)  1  r.  Si.  i^. 
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Crumeyi  eanhrd^  took  another  objeclioiii  viz.  that  the  evi<*  1815. 
deoce  of  the  mother  to  prove  the  setdement  of  the  son,  when  rvC~^ 
it  appeared  the  aon  himtelf  roi^'ht  have  been  called  to  prove  it,  tiffawH 
was  not  the  hesi  evidence.  -mb  ^ 

Lord  £LLVNBOBoirGU,  C.  J.  Tf  the  respondent  parish  Ysprmr. 
prove  enough  to  launch  a  primd  facie  case  of  settlement,  is  it 
necessary  that  they  should  prove  more  ?  Must  they  go  on  to 
call  witnesses  at  the  hazard  of  having  that  which  is  already 
proved^  defeated  ?  As  to  the  objection  upon  the  form  of  the 
order,  it  is  atated  that  it  is  the  wife's  settlement,  and  the 
medium  through  which  she  became  settled  there  need  not  be 
stated,  (a) 

Per  Curiam^  Order  of  Sessions  confirmed. 

(a)  Sec  Res  v.  Highrr  Walton,  Burr.  8.  C.  162. 


Elizabeth  Kingdon  aeainsi  Notti-e.  Friday, 

COVENANT    by  the  plaintiff  as   devisee   of  Richard  CorenantUes 
Kingdon;  and  the  plaintiff  declares  that  by  indenture  \Lt!)^J^^ 
of  Ittse  and  release  of  the  11th  and  12th  of  Maj/  1780,  the  uponacor^ 
defendaot  conveyed  to  R.  Kingdon  in  fee  a  fourth  part  of  oer-  defeDdant  to 
tain  lands  therein  particularly  described^  with  a  proviso  far  re»  ^^^^^^ 
cbmpition  upcua  payment  of  460/. ;  and  that  the  defendant  cO'  fendant  con- 
veaanted  for  himself,  his  heirs,  executors,  and  admiaistrators,  u^,^i^fee, 
with  R^KingdoUj  that  he  the  defendant  was  at  the  time  i)f  that  defendant 
the  ezeeution  of  the  indenture  seised  of  and  in  the  *  premises  IdsedJ&cuid 
of  a  eood  and  indefeasible  estate  of  inheritance  in  fee-simole ;  ^.^^^^ff^o^ 

^  r      »   ngiit  to  con- 

and  that  he  had  good  right  to  coni^ey  the  same  to  R.  Kingdon  vey,  &c.;  for 
and  his  heirs;   and  then  the  plaintiff  avers,  that  R.  Kingdon,  "nSw'ilhAe* 
•B  the  3d  of  Moiy  1791,  duly  made  his  will,  &c.,  and  thereby  )and»andtho' 
devised  the  same  premises  to  her  in  fee,  and  died  seised,  and  lifedmeof  t^- 
ibat  she  (-the.  plaintiflT)  entered  into  the  premises,  and  becaoie  tftor,itacon- 
and  was  and  continually  hath  been  possessed  thereof,  and  in  the  time  of 
seised  of  and  entitled  lo  all  such  estate  and  interest  of  and  in  Indlt  u^ffi- 
the  same  as  72.  Kingdon  had  in  his  lifetime,  and  at  the  time  of  ci«°^  to  allege 
bis  deat^,  and  assigns  for  breach,  Ist,  That  the  defendant,  at  thit  thereby 
the  time  of  the  execution  of  the  indenture,  was  not  seised,  &c. ;  ^^*|  land*  «re 
Sdly,  That  he  had  not  good  right  to  convey  to  72.  JTing-don  and  thedertsee, 
bisrheirs,  &c.   And  so  the  plaintiff  says,  that  by  reason  thereof  JJlfvcn^'j-rom 
IbeiMPeniiaesAcejof  jmich  Jess  value«  to  wit,  less  hy  SOOO/.  to  the  selling  them 
plaintiff  than  tbey  otherwise  would  be,  and  that  she  bath  not  g^ou>ip? 

[*  54  ] 
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1815.  been  able  to  sell,  and  hfth  been  prevented  and  hindered  from 

KiNGDON  ^^''"S  ^^^  ^me,  for  80  large  a  price'  or  so  beneficially  and  ad- 

againtt  vantageously  as  she  otherwise  might  have  done.     And  so  she 

NoTTLB.  g^m^  ll^g^  ll^^  defendant  hath  not  kept  his  covenant  so  made 

with  JR.  KingdoHj  but  to  keep  the  same  with  R.  Kingdon  in 
bis  lifetime,  and  the  plaintiff,  since  his  death,  hath  wholly 
refused. 

Demurrer  assigning  for  cause,  Ist,  That  it  appears  by  the 
declal*ation  that  the  supposed  breaches  of  covenant  therein 
assigned  were  committed  in  the  lifetime  of  R.  JT.,  before  the 
plaintiff  had  any  estate  or  interest  in  the  premises ;  and  also, 
that  it  does  not  appear  by  the  declaration  that  J2.  K.  was  at 
any  time  disturbed  or  interrupted  in  the  enjoyment  of  the  pre* 
mises  by  the  defendant  or  any  other  person,  or  sustained  or 
[  55  ]  could  have  sustained  any  damage  by  the  same  supposed 
breaches  of  covenant  or  either  of  them,  and  also  for  that  it  is 
not  alleged  that  the  plaintiff  hath  at  any  time  since  the  death 
of  R.  K.  been  interrupted  or  disturbed  in  the  enjoyment  of 
the  premises,  or  any  part  thereof,  or  hath  sustained  any  da- 
mage from  the  supposed  breaches  of  covenant  or  either  of 
them ;  and  also  that  it  does  not  appear  that  any  person^ath 
refused  to  purchase  the  premises  on  account  of  the  supposed 
breaches  of  covenant,  and  also  that  the  all^tions  that  the 
premises  are  of  much  less  value  than  they  otherwise  would  be, 
and  that  the  plaintiff  hath  not  been  able  to  sell,  and  hath  been 
prevented  and  hindered  from  selling  the  same  for  so.  large  a 
price  or  so  beneficially  and  advantageously  as  she  otherwise 
might  have  done,  are  too  general,  and  do  not  give  thie  de- 
fendant sufficient  notice  of  the  supposed  damage. 

Joinder. 

Giffordj  in  support  of  the  demurrer,  contended,  1st,  That 
the  plaintiff  could  not  have  this  action  by  reason  that  the 
breach  was  incurred  in  the  lifetime  of  the  devisor ;  whereas 
the  devisee,  who  is  but  assignee  of  the  land,  can  only  have  co- 
venant for  a  breach  incurred  in  her  own  time;  Sdly,  Granting 
that  the  plaintiff,  if  she  had  shewn  sufficient  special  damage, 
might  have  maintained  this  action ;  yet  here  she  has  not  shewn 
it.  1st,  It  has  already  been  resolved  in  this  case  (a),  that  the 
action  does  not  lie  for  the  executrix ;  the  reason  of  which  is, 
that  this  being  a  covenant  real,  in  order  to  entitle  the  execu- 
trix there  must  be  both  a  breach  and  a  damage  in  the  lifetime 

(•)  Kii^ion y.NoUki  wte,  ¥ol. i. 356. 
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of  tbe  testator,  as  was  the  case  of  -Luey  v.  Levwglon  (a),  1815. 
otherwise  it  shall  go  to  tbe  heir  or  the  assignee  of  the  land ;  v'jj^^if 
whence  it  majr  at  first  seem  as  if  the  devisee  in  this  case,  being 
assignee,  ought  to  have  tbe  action.  But  if  the  breach  be  in  tbe 
testator's  lifetime,  it  is  not  capable  of  being  assigned ;  the  co- 
venant indeed  will  pass  with  the  land,  but  not  the  breach  of 
it  (d) ;  and  if  the  breach  cannot  be  assigned,  how  shall  the 
plaintiff  as  assignee  maintain  covenant  ?  Now  that  the  cove- 
nant was  broken  in  the  testator's  lifetime  is  plain  from  Shep. 
T<ntch.  170.,  which  says,  ^^  that  if  one  doth  covenant  that  he 
is  lawfully  seised  in  fee,  or  that  he  hath  a  good  estate,  &c.  and 
he  hath  not,  in  this  case  the  covenant  is  broken  as  soon  as  it  is 
made."  And  though  in  King  v.  Joner(c)  the  heir  was  allowed 
to  maintain  covenant  upon  a  breach  incurred  with  the  ancestor, 
yet  that  was  bdcanae  tbe  heir  represents  the  ancestor  in  respect 
of  land,  as  tbe  executor  does  in  respect  of  personalty,  and 
tliare£ire  what  the  ancestor  might  have  the  heir  shall  have : 
but  (bat  is  different  with  tbe  assignee.  Besides,  in  that  case 
the  ultimate  damage  was  sustained  in  the  time  of  the  heir, 
and  was  specially  alleged,  namely,  that  the  heir  was  evicted  : 
but  here  nothing  is  alleged  for  damage,  which  might  not  have 
been  alleged  in  the  testator's  lifetime;  therefore  upon  the 
second  ground  also  the  plaintiff  is  not  entitled  to  maintain  this 
action* 

Lord  Ellbnborouoh,  C.  J.  The  rule  with  respect  to  the 
executor's  right  to  sue  upon  breaches  of  contract  made  with 
the  testator  was  considered  in  the  former  case  of  Kingdon  v.  C  ^^  ] 
NaUle  as  subject  to  some  qualification ;  and  in  a  still  more 
recent  case  (a),  it  was  considered  that  he  could  onlj  recover 
in  respect  of  such  breach  as  was  a  damage  to  the  personal 
estate.  But  here  the  covenant  passes  with  the  land  to  the  de- 
visee, and  has  been  broken  in  the  time  of  the  devisee ;  for  so 
long  as  the  defendant  has  not  a  good  title,  there  is  a  con^nuing 
breach ;  and  it  is  not  like  a  covenant  to  do  an  act  of  solitary 
performance,  which,  not  being  done,  tbe  covenant  is  broken 
once  for  all,  but  is  in  the  nature  of  a  covenant  to  do  a  thing 
ioliei  quoiietj  as  the  exigency  of  the  case  may  require.  Here, 
according  to  the  letter,  there  was  a  breach  in  the  testator's 
liGHime ;  but  according  to  the  spirit,  the  substantial  breach  is 

(•)  2  Lev.  OS,  1  VetUr.  175.  S.  C.  (b)  Lewet  v.  Ridg^,  Cro.  Cmr,  863. 

(c)  ft  rmmU.  418.  1  Mank.  B.  107.  S.  C. 

(«) 4^,  YoLU. 40S.   CAmkrMii T,  IfWiviMii. 
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1815.       in  the  (i me  of  the  devisee,  for  she  basibereby  lost  the  fruit  of 

rthe  covenant  in  not  being  oble  to  dispose  of  the  estate. 
Mgrnnsi  Le  Blanc,  J.    If  the  eovenant  ig  to  cease  with  the  breaeb 

of  it,  then  if  it  be  broken,  and  the  covenantee  die  immediately 
after,  the  covenant  will  be  gone;,  and  yet  the  injury  irisitig 
from  the  breach  would  accrue  altogether  to  the  devisee. 

Dampicr,  J.  This  is  a  covenant  which  nms  with  the  land; 

but  if  it  may  be  broken  but  once^  and  eeasei  eo  instanii  that  it 

is  broken,  how  can  it  be  a. covenant  which  runs  with  the  land  ? 

Per  Curiam^  Judgment  for  the  Plaintiff. 

Buyljf  was  to  have  argded  for  the  plaintiff.  * 


r  58  n  '  . 

I-       -*  Fenny,    on    the    Demise    of  John    Collings,    againsi 

'J'fik^  EWESTACE. 

Devise, lit, to     TOHN  COLLYER  being  seised  in  fee,  &c.  by  his  will 
mygoods,  &c.  dcvised,  "  FiRST,  To  his  wife  all  his  household  goods, 

to  her  and  her  j^^.  to  her  and  her  heirs  for  ever ;  also  he  gave  to  his  wife 
i^ree  cow-  three  cow*coilimons  to  her  and  her  heirs  for  ever ;  3dly,  To 
h^^^^dTh^  his  two  nephews,  John  and  Thomas  CollingSy  all  that  piece  of 
liein;  2dly,to  land  called  PriestlandSy  abo  he  gave  to  his  nephews  J.  and  7. 
SewT  di  Aat  CollingSy  all  that  piece  of  land  called  Longland^  to  be  equally 
l^eof  land  divided  between  them  as  tenants  in  common,  and  to  their  se* 
Mitoio  my  ne-  verdl  heirs  and  assigns  for  ever :  **  Sdly,  (he  devised)  I  give 
phewi  all  that  ji^^^  my  nephew  John  Colly er  all  that  my  house  and  premises 
called,  &c.  as  at  Pitston,  tn  the  occupation  of  R.  Read ;  /  jiLso  give  unto  my 
wlmmon^and  ^V^^^  John  Collyer  all  that  my  land  in  the  parishes  of  Pid- 
to  their  several  leston  and  Aubury,  in  the  occupation  of  J.  Tompkins,  to  him 
aUrns  for  crcr;  ^3/  ^^^^  nephew  John  Collyer,  his  heirs  and  assigns  for  everJ*^ 
3dly, "  I  girt  4thlj,  He  gave  to  his  brother  F.  Collyer  one  shilling  a-week 
myk<nueand  for  hls  life,  for  the  payment  of  which  he  charged  the  house  and 
fremiteiat?.  premites  in  the  occupation  of  R.  Read.  And  all  the  rest  and 
j,C.aUtAat  l*esidue  of  his  real  and  personal  estate  he  gave  unto  his  ne- 
ImdRfto^idm  P^^^  •^*  f^olUngs  and  his  nephew  J.  Collyer^  to  be  divided 
Mt  heirs  and  equally  between  them,  after  paying  his  debts  and  funeral  ex- 
^ef^HM  peaces.  And  he  appointed  them  joint  executors. 
th»t  J.  c^*^^  The  testator  died,  and  John  Collyer^  his  nephew  and  also 
house  and  pre-  his  heir-at-Iaw,  died.  And  upon  a  case  reserved  at  the  trial  of 
^^^  land  ^^^^  ejectment  for  the  house  and  premises  at  PUston^  the  ques« 
tion  was,  what  estate  «/•  Collyer  took  undor  the  de viae.  If  the 
Court  should  be  of  opinion  tblit  he  took  only  tn  eet&te  for  lifc^ 
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tfaen  jodgMiil  to  be  entered  Smtihe  pletetftflT  ibf  a  mai^ly'Of      .18U. 

the  premiUBrif  they  dwoM  be 4>f  opinion  Ifatt  he  took  aneittte       * 

hifee^  tkegytdgaieot  to- be* entered  for  the  defetidatitv  ug^tmi 

Prewimmgjgoed  tbirt  be  took  but  an  estate  fer  life.  And  Ibat,    .BMmcx. 
be  said,  ma  the^ioin  oonstnictioii'of'tbedd  elftUflO'Of  this  wtfl, 
wbicb  castamed'two  aepamte.-and  independent  brandiea  of<de- 
<vifle r whenoe tt^bllanred  ihat  tbelrorda  of  4nfaief'i(anee  tin'^tfae 
last  brnnab  frepeio»betc6a£ned>to  that  bratoh^  fMord-noi  taiien 
tr enlarge rtbe  devise Jn^lbe.firefibnuwh.    And  tbefe  can  :be*iio 
ftnaen  foe  jornkkg  the.  two ' brandies,  becausebi^th.nre'perfact 
and  eensible  in  themselves:;  ^andtfae;  word  ei#o«#ritb  fthwb-the 
saeond  branob-  is  ceonnenoed^  Talber  denotes  e  tdisjnnctt  re-  tban 
aeopoletive}  'OV,«ctl>rding' to. (the  eftiaionof  »the  Court  in 
Jl^'rf  ▼.  £#iiee«(«))  ^lit  is  no  mare 'tbaa  the. word  ond^  and 
eball  fiot«3Ctendtlo:(bei]<lan(tty  of  tbe^state^  but  <to< the  clause 
Mlowing.'^  .  Asd)tberefoie<wbSffe4he devise  raA>tbi;s:  "^ /lent, 
Hfive  tomy'SmkH^TaypmstwreUf ^ahol twUl >theit^lltba#gain8 
Ac.  wbiebll  baveift*cBn:iV«  B^myeoni^.^shaUenjoyand  his 
beirs  for  ever,*'  &c. ;  it  was  beld  that  J7«!8bo«ld  have  btil  an 
estate  for  Kfe  ih>the  pastures.   !So  in  Hopevoell  n.Jltland  (ft), 
erbei%ilbe  devise'}Wss,^  Jtom,!  deyBse-Biy  manor  of  B.  ioj4. 
«ad  biB'beke.   Jitem,  I  devise<«U  my  lands, Itetaemests,  and  he« 
nditaroents totbe said.jtf. ;''  it  nam  contended  ihiBit  tbe  kern 
coigeined  the  aanteness,  ambcarried  km  the  testetor's  inteatto 
..give  ibs  likeiestate<ki  Hm  lands,  teneaieDtB,4ind  bereditaaients, 
«s  was  before  :ezpressed>  in  the  precedent  sentence.    But  per      [  60  ] 
TrevoTf  C^-J^  *^  Item  is^nn  nsmlirord  in  a  /will  to«intrednoe 
new  dtatinct-matler ;  therefore  a  clause  thus  introdftced  is  not 
influenced  by^  nor  to  'influence,  a  precedent  or  subsequent 
sentence,  unless  it  be  of*itself  imperfect  and  insensible  without 
reference;  therefore  not  here,  where  both  clauses  are  perfect 
and  sensible."    Which  reasoning  of  ?Veoor,  C.  J.  is  very  ma- 
terial to  the  principal  case,  and  may  also  serve  as  an  answer 
to  what  fell  from  Lord  Hardwicke  in  Cheeseman  v.  Pari' 
ridga(a).  So  in  Doe  v.  fVrighl  (ft),  a  devise  "  to  J.  TV.  of  all 
his  lands, freehold,  copyhold,  and  leasehold,  in  A.;  abo  to 
«f.  TV.  of  all  his  estate^  freehold  and  copyhold,  in  B.  /^  was 
held  to  be  a  life-estate  only  in  the  lands  in  A.^  for  that  the 
two  dauses  could  not  be  connected. 

Lord  ELLENBoaouGH^  C.  J.    Undoubtedly  if  there  be 

(«)  Of».  Cw.  MS.  («)  1  arfk.  539. 

(•)  1  Atk.  436.  {b)  S  r.  It  €4. 
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1815.       notbing  io  the  context  to  eonnect  the  different  elaases  of  a 

" will  together,  they  must  be  takqn  separately ;  but  does  not  the 

mgahui  arrangemeot  in  this  will  point  out  the  connectioo  which  the 
EwBiTACB«  testator  intended ;  namely,  a  numerical  order,  connection,  and 
division,  between  the  several  clauses  of  the  will.  In  som^  of 
the  clauses,  he  reserves  tlie  main  sense  in  respect  of  the 
quanttim  of  interest  to  the  last ;  he  says  he  gives  such  lands  to 
the  particular  devisee,  and  also  such  landis,  and  then  at  the  last 
he  states  what  the  quantum  of  interest  is  that  he  gives.  This 
is  a  question  for  a  grammarian  rather  than  a  lawyer,  or  which 
a  schoolmaster  might  decide  as  well  as  a  Judge.  If  it  had  not 
been  for  the  numerical  arrangement  there  might  have  been 
r  Qi  ]  some  difficulty,  but  that  removes  it.  It  seems  clear  from  the 
context  that  both  in  the  second  and  third  clause  the  testator, 
by  reserving  to  the  close  of  the  entire  sentence  the  words  of 
limitation,  meant  to  accumulate  and  comprehend  within  those 
words  all  that  he  had  disposed  of  in  the  preceding  parts  of  the 
sentence.  Therefore  it  appears  to  me  that  J.  CoUyer  took 
under  this  devise  an  estate  in  fee. 

Lot  Blanc,  J.  I  think  the  numerical  divisions  clearly 
shew,  that  by  the  phraseology  which  the  testator  has  used  both 
in  the  Sd  and  3d  clauses,  he  meant  to  describe,  first  the  per- 
sons and  the  property  which  were  the  subject  of  his  devise, 
and  to  wait  until  the  end  to  point  out  the  estate  he  devised. 

Baylbt,J.  According  to  the  argument  for  the  plaintiff, 
the  two  Collings*8  named  in  the  Sd  clause  would  take  only  a 
life-estate  in  Priesilandsj  but  a  fee  in  the  other  land. 

Per  Curiam^  Judgment  for  the  Defendant. 

Bhsset,  Serjt  was  to  have  argued  for  the  defendant. 


C  ♦««  ] 

3\utday,  DANSEY  agoinit  GaiFFITHS. 

Aprtl  25th. 

DeriMofiandi    J^ICHARD  DANSEY,  the   plaintiff's  father,    being 

Iftd^m^d  -^  8®"®^  '"  *®*>  '^y  '**®  ^"»  ^**®^  the  31st  day  of  JIfarcA, 
his  liein/  but  1813,  devised  to  his  eldest  son,  Dansey  Richard  *Damey,  and 
Upp^tihilt  bis  heirs  for  ever,  all  his  estates,  lands,  houses,  coppices,  tithes, 
R.D.9komid     ai|(i  premises,  with  the  manors,  &c.  (describing  them),  and  all 

flvtf  4KVMp  P0W0 

«•  iinu^  then  to  hii  aon  W.  D,  and  his  h«ifB ;  and  if  be  ihotUd  die  withont  inat^  then  to  bis  ion 
E.D.»k^.s  Held  that  A.  I>.  took  an  eatate  taiL 
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bis  stock  Slid  penonml  property  whatever,  to  enable  him  to 
pay  all  his  debts  and  legacies  befcH^e  bequeathed,  but  if  it 
ihould  $o  happen  that  his  eldest  son  D.  R.  Dansey  should  die 

f  md  leave  no  issue^  then  he  gave  all  his  aforesaid  manors  and 
estates  onto  his  son  W.  Dansey j  and  his  heirs,  and  if  he  should 

^  die  without  issue^  then  to  his  son  E.  C.  D.j  and  in  the  like  case 

to  bisson  Cr.  Jl.  />.,  and  in  like  case  to  bis  son  J.  D.,  and  m 

JUbsre  of  issue  from  Aim,  to  the  eldest  surviving  son  of  his  sister 

Mary  Johnson  an^  bis  heirs,  &c.    The  testator  died  leaving 

the  plaintiff,  JD.  R.  Dansey^  his  eldest  son,  him  surviving. 

The  question  directed  by  the  Master  of  the  Rolls  for  the 
opinion  of  this  Court  was,  what  estate  JD.  R.  Dansey  took  in 
the  said  estates  by  the  will. 

"^  Benyon^  for  the  plaintiff,  on  a  former  day  argued  that  he 
took  an  Estate  in' tafl  general.  And  he  said  the  rule  was  now 
setiled,  though  it  had  formerly  been  doubted,  that,  where  lands 
of  ioberilance  are  devised  to  one,  or  to  one  and  his  heirs,  and 
if  he  die  without  issue^  then  to  another,  that  is  an  estate  tail ; 
and  the  reason  is,  that  the  subsequent  words.  ^Mf  he  die  with- 
oot  issue,"  shall  either  reduce  or  enlarge  his  estate  to  an 
estate  tail  (a),  because  they  are  supposed  to  be  inserted  in 
Avour  of  the  issue,  that  they  shall  have  it ;  and  the  intent 
shall  take  place.  And  the  same  rule  holds  whether  the  words 
be  (/*  Ae  dfe  without  issue^  or  whether  they  he  if  he  die  and 
leave  no  issue  ;  for  as  to  the  freehold  the  construction,  shall  be, 
if  he  die' without  issue  generally,  by  which  there  may  be  at 
.any  time  a  fiiilure  of  issue;  though  as  to  the  personal  estate  it 
is  diflerent^  for  there  the  same  words  shall  be  construed  to 
inean  a  dyiiiy  without  leaping  issue  at  his  death  ;  the  reason  of 
whicb  difference  in  the  case  of  personalty  is,  in  order  to  sup- 
port the  devise  over,  which  otherwise  would  be  too  remote. 
And  for  all  this  be  cited  Forth  v.  Chapman  (a),  Atkinson  v. 
Hutchinson  (ft),  Southby  v.  Slonehouse  (c),  Earl  of  Stafford  v. 
Buckley (d)j  Exely.  Wallace (e),  Ready.  SneU(f)j  Sheffield 
V.  Zord  Orrery  (g).  And  though  in  Porter  v.  Bradley  (h) 
Lord  Kenyon  expressed  himself  dissatisfied  with  this  difference 
of  construction,  as  applied  to  the  different  kinds  of  property, 
ssying  that  leaving  no  issue  must  be  restrained  to  leaving  issue 
at  the  time  of  his  death,  as  well  in  the  case  of  realty  as  chattel 


(«)  See  per  WiUei,  C.  J^  WiUett,  R.  3. 
(e)  2  ret.  615. 
(/}  2^1^.646. 


(«)  I  P.  W,  663. 
\d)  lUd,  180. 
{g)  3  ^M.  288. 


(*)  3P.  W.  261. 
(«)  Hid,  120. 
(A)  3r.il.  143. 


1815. 

Dansst 
mgainti 

Griffiths. 


[83] 


\  CASES  ii«  PIASTER  T£RM 

Utlki  itfter^tSy MkBd  not  tooneaD  011  ^nd^itefailure  ofi^ue^  yet  it 
ie^s^in  a.tolMequest  case  (j/  he  admitted  the  distinction ;  and 
ivL  Ctcoke  r.  De  Vandes(k)  Lord  JEidhn  observed  that  the 
dktami^f  Lord  Kenym  in  Porier  v;  Bradlej/  weat  to  shake 
Idttled  tixVbi  to  their  very  ToundatioD^  arad  that  he  had  heard 
tfie -caae:  of  jPorf A  V.  dapj^um  cited  foryears^  and .  repeatedly 
kjr  Lord  JSTic^^off  hidibelf,  as  not  to  be  shaken  (/).  It  is  true 
ttet  inlS^  v*;J^ry(i»)  a  devise  much  like  the  present  was 
i|d]udged-:to  be :a  devise  of  the  fee  with  an^executpry  devise 
over:  ^btitihat^ils  so  adjadged  Upon  the  iqteatiqni  as  it  was 

[  ^-^  ]  eoUeefed  'firodi  tbe  whole  will;  that  the  fitilure  of  issue  intended 
bj  the  testaiol'^wak  tb'  be  a  fiiilure  of  issue  at  the  death  of  the 
first  taker,  and  particularly  so,  because  the  persons  to  whom 
tte  reibainderfover  was;given  were  tbein  in  ojiistenc^y  and  only 
life  estates' were  giVJen  lo  tbeid.  But  Tenngf  s.  Agar  {a)  is  an 
exprfess.diici;ion.tJiAt<a  devise  U>M  mmCa  am  and  his  heirsjond 
in  case  M^  son  imd  daughter  should  both  die^miboui  Uaviag  atnf 
chiU  or  issue  J  then  over,  is  an  estate  tail*  And  if  this  con- 
stractioii  winted  any  eoafirmatidn,  it  might  be  observed  thai 
here>the;liinitatibB  ovbr  is  to  the  next  brother  of  tbf  tdevisee, 
wbo  would  4te  Jiis  heir  if  he  died  without  issue  (i),  which 
shews  tktt  !the  testater,  by  the  devise  to  him  and  his  heins 
■mot  iieirs  bf  his  body,  'because  he  could  not  die  without 
heirs io  Idng  ashis^next  brodier existed.  And  the  jremainden 
over  to'  the  jxiunger  sons  are  lilearly  estates  tail  (c). 
^Mo<£,'contr&^  contended  tb&t  the  plaintiff  took  a  fee  de* 
'  feattble  by  the  event  of  his  dying  without  issue  living  at  the 
time  of  his  death.  And  he  said  thait  in  Forth  v.  Chapman^ 
and  most  of  the  cases  cited  con tri,  where  the  subsequent  words, 
en  which  the  remainder  over  was  limited,  were  held  to  give 
an  estate  tail  to  the  first  takef,  the  esute  was  limited  to  the 
first  taker  indefinitely,  and  not,  as  here,  by  words  of  inherit- 
ance. But  in  Roe  v.  Jrgtry^  where  the  ediate  was  given  to 
tfae^first  devidee  and  his  hdrsfor  evety  and  the  remainder  over 
was  upon  A  dj/ing  and  teamng  no  issue^  which  is  the  very  case 
afbar,  the  first  estate  was  adjudged  to  be  a  fee,  and  the  re- 

[  65  ]  mainder  over  to  be  good  by  way  of  executory  devise ;  and  it 
does  not  appear  by  that  casie  that  any  particular  Reliance  was 

(I)  DaiHtry  ▼.  Dainiry,  6T.R,  314.  (*)  9  Vet,  203. 

(1)  See  -Bof  T.  Jefe^,  per  Loid  Kenyan,  7r,JLS^.  (m)  7  T.JL  589. 

(«)  as  Mmti,  253.,  (b)  Wilier,  H,  3.  Brice  ▼.  SmiiA. 

(c)  5r9rodl.  S66.  '  Leigk  ▼.  Mruce. 
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had  npoa  tiMf  remainder  ov^r  being  to  persona  in  e9se,Bui  for  l^Slfi* 
life  only»  Porter  y.  Bradlejf  was  a  pri<»r  resoluiion  t#  tfaa 
sane  eflbei;  and  so  in  Doe  v^  WeUoti{a)  the  devise  Jn  fee  to 
the  first  taker  waa  held:  not  to  be  restrained  by  the  subsequent 
worda  to  aa  estate  taiL  Tenny  ¥•  Agar  was  decided  upon  its 
oiNi  partfeolar  intent,  ota.  that  tbe*  son  should  not  take  snek 
an  estate^  as  that,  supposing  hia>  to  have  died  without  iasu^ 
aad  the  daughter  to  have  lived  and  had  issiiey  he  could  have 
devised  awaj  the  estate  from  the  daughter  and  her  issue  to  a 
stranger.  But  tbere.is  nothing  inconaiatent.  id^  supposing  that 
this  teatstou  luestot  that  his  son  should  take  a  fee,  becaute,  as 
fiur  as  the  issue  is  eolicemed,  their  interest  viould  bef  oo  belter 
protected  by  giving'  him  an  estate  tail :  but  the  lotereat  of  the 
EensaiBderinaii  wQL  hi  better  protected  if  he  takes  n  fee  with 
an  executory  deWse  over :  because  he  cannot  bar  the  eitecutory 
daviae.  Cur.  adv.  oiA* 

The  IbJlo wing  certificate  waa  sent:-^ 

We  have  beard  this  case  argued  by  counsel,  and  have  con* 
sidered  it  i  aad  we  are  of  opinion  that  J}ansejf  Richard  Doth' 
ttjf  took  an  eatale  fai  tail  general  Jn  the  said  estates  under,  th^ 
will. 

Eluucbobouoh. 
S.  Le  BuiNc. 
J.  Baylby. 

J/Mi/85, 1815.*  H«  Dampibk. 

(a)  2  Bo».  4-  /W.  324. 


[  «6  ] 

Newmav,  Executrix  of  H.  Newman  against  Newmab*.       Taetday, 


I 


N  debt  on  bond,  dated  the  13th  of  May ^  1780,  for  14,000/.,  in  debt  oo 
made  by  the  defenchint,  son  of  H.  Newman^  the  testator,  dltionedfOTUie 
to  the  said  Zr.  N.^  the  condition  recited  that  by  the  will  of  onia  ^"^^''^ 
N.  deceased,,  the  said  /f.  JV.  (the  testator)  had  an  estate  for  t]iiiigi,ifoiie 

of  them  be 
rM  «t  the  eommon  Itw,  yet  the  bond  may  be  good  for  the  others :  as  where  it  wat  conditioned 
to  Mj  money  to  ihA  oblU^  upon  the  conveyance  of  an  ettate  tb  the  obligoTy  and  to  present  the 
obugee't  son  to  the  next  ayoidance  of  a  churchy  the  advowson  of  which  bdonged  to  the  estate,  if 
ht  wii«  Uwa  of  age  to  tAe  it,  or  if  not,  to  prooore  the  penon  who  ahovld  be  pnsented  to  resign, 
190a  notice  oi  the  son's  being  qualified  to  take  it»  and  to  present  him :  Held  ihnt  admitting  that 
pot  of  tlie  condition  for  the  presentation  of  the  obligee's  son  to  be  simoniaealy  yet  the  bond  was 
gosd  far  the  ^nuat  of  the  moihef  • 
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1815.       life  expectant  upon  the  death  of  F^  Newman^  his  brother,  with- 
Ttfin^it      ou^  issue  Biale,  in  certain  manors,  lands,  &c.  in  North  and 

agaimt  \  South  CodbuTj/  and  Sparkfordy  in  the  county  of  Somerset^  and 
:SmmuM.  iiiat  the  defendant  who  had  married  the  daughter  of  JP.  N. 
was  remainderman  intail,  and  that  it  had  been  agreed  between 
the  said  JP.  jY.,  who  had  rko  issue  male,  J3.  N.y  and  the  de- 
fendant,  that  a  common  recovery  should  be  suffered  in  order  to 
bar  all  estates  tail,  and  that  the  defendant  and  H.  N.  had 
agreed  th|it  by  the  deed  to  lead  the  uses,  the  estate  of  H.  N. 
should  be  vested  in  the  defendant  and  his  heirs,  &c.,  and  that 
the  defendant  should  pay  on  or  before  the  ISth  of  December 
next  to  H.  N.  1000/.,  and  7500/.,  within  six  months  after  the 
death  of  JP.  JV.,  and  that  in  case  the  benefices  or  livings  of  the 
parish  churches  of  Scuih  Cadhury  and  Sparhjbrdy  or  either  of 
them,  should  at  any  time  thereafter  become  vacant  during  the 
joint  lives  of  the  defendant  and  Edwin  Newman  his  brother, 
then  a  minor,  and  if  at  the  time  of  such  vacancy  the  defendant 
should  be  entitled  to  the  right  of  presentation,  and  the  said 
Edwin  should  then  be  qualified  to  be  presented  and  admitted, 
he  (the  defendant)  would  present  the  said  Edwin  to  supply 
such  vacancy,  and  to  be  the  rector  of  the  said  benefice,  or  if  at 

[  67  ]  the  time  of  such  vacancy  the  said  Edwin  by  reason  of  nonage 
should  not  be  qualified  to  be  presented,  and  should  not  be 
qualified  within  six  calendar  months  next  after  such  vacancy, 
so  that  it  would  be  necessary  for  the  defendant  to  present  some 
other  person  to  prevent  a  lapse,  then  the  defendant  would 
upon  the  request  of  the  said  Edwin^  or  upon  notice  in  writing 
given  to  the  defendant  by  the  said  Edwin^  at  any  time  after  he 
should  be  qualified  to  be  presented  and  admitted,  procure  the 
then  incumbent'  to  resign  the  said  rectory  into  the  hands  of  the 
ordinary,  so  that  the  same  might  again  become  vacant,  and 
thereupon  the  defendant  should  present  the  said  Edwin  to  be 
rector :  and  the  condition  was  for  the  performance  of  these 
several  things  agreed  to  be  done  by  the  defendant.  And  all 
this  ap^aring  upon  oyer  of  the  bond  and  condition,  the  de* 
fendant  pleaded  that  before  and  at  the  time  of  making  the  said 
writing  obligatory  JP.  N.  was  seised  of  the  said  manors,  &c.  to 
which  the  advowsons  of  the  churches  of  South  Cadiury  and 
SparA:/&rcI  respectively  belonged,  &c.,  (as  in  the  condition  of 
the  bond)  and  that  the  ajgreement  in  respect  of  the  several 
agreed  to  be  done  by  the  defendant  was  simoniacal. 
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vhereby  the  said  writiag  obligatory  is  wholly  void.    De-        1815. 
Burrer.    Joinder.  j 

Newman 


Gatelee  in  support  of  the  demurrer  made  two  points^  Ist, 
that  the  condition  for. the  next  presentation  of  the  obligee's  ^>^^>'^' 
SOD  was  not  simoniacal ;  Sdly,  that  if  it  was,  yet  the  bond  was 
only  Toid  for  so  much,  but  was  good  for  the  residue.  1st,  What 
is  laid  down  in  several  of  the  text  writers,  and  particularly 
in  (a)  Cunningham^  that  the  buying  of  the  next  presentation  [  ^.  ] 
to  a  church  when  it  is  full,  with  intent  to  present  a  certain 
peraoa  when  it  shall  .become  void,  and  the  presenting  of  that 
person,  is  an  ofience  within  the  statute,  is  contrary  to  the  au- 
tborities,  and  rests  only  upon  an' erroneous  citation  of  the  case 
of  Calvert  v.  Parkmtan  in  iVby,  25.,  whereas  it  appears  from 
the  report  of  that  case  (a)  that  the  parsonage,  was  actually  void 
ai  the  time  by  the  death  of  the  incumbent.  Such  also  was  the 
ca^  of  Baler  v. .  Rogers  (b).  .  And  in  Winchcomb  v.  Pulles^ 
ton (c),. where  the  contract  was  holden  to  be  simoniacal,  the 
incumbent,  was  in  extremis^  and  the  agreement  was  zeith  the 
clefk  himself  f  and  in  another  report  of  the  same  case  (J),  it  is 
said,  that  ^  2Jac.  was. vouched,  that  if  a  father  purchase  the 
next  avoidance,  and  present  his  son  after  the  death  of  the  in« 
eumbent,  that  is  not  simony,  and  it  was  accordingly  adjudged 
42  &  43  J?/ts.'*  Which  appears  to  have  been  the  case  of  SmUh 
yf.  Shelbom,  (e),  where  the  parson  being  sick,  a  father  came  with 
his  son  to  the.  patron,  and  contracted  with  the  patron  in  the 
presence  of  his  son  for  the.  next  avoidance,  and  agreed  to  give 
him  100/.  for  it,  who  thereupon  made  a  grant,  &c.  And  in 
prohibitlbn,  all  the  justices,  beside  Anderson^  held  that  there 
was  not  any  simony,  for  the  father  might  buy  the  advowson 
and  present  his  son.  And  although  the  son  was  privy,  yet  it 
was  not  material,  for  being  no  ofience  in  the  father,  who  was 
the  principal,  it  cannot  be  an  oflfSnce  in  the  son  who  was  ac- 
cessary. But  Anderson  held  that  a  consultation  should  be 
granted,  because  being  with  the  son's  privity  made  it  simony 
in  him,  yet  (he  added)  if  it  had  been  voithout  his  privity  it  had 
not  been  simony.  So  that  here  is  the  authority  of  the  whole  [  69  ] 
Court,  that  if  the  son  is  not  privy,  there  is  no  simony.  Also 
Com.  Dig.ia)^  ^^  it  is  not  a  simoniacal  contract  if  a  father  con* 
tract  for  the. next  avoidance  for  his  son  without  his  privity;'' 

(a)  Law  o/Ahiumy,  26.  (a)  Lame,  72.  (6)  Cro.  EUm.  7S9. 

(c)  Hob.  165.  (lO  iV«y,  25.  (e)  Cn,  SUg.  695. 

(«}  EffUte,  N.  3. 
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IjBlSi  for  whidi  Moor.  916.  is  cited^^  So  to*  JoAitf  v.  Lawrence (jb)^ 
a  bond  to  resign  within  three  months  after  request,  and  in 
Partridge  w.  J¥kistofv(c)^  a  bond'  to  resign  oo  three  mooths' 

^*"*''''**  notitit^  m  favour  of  tkn  plainiiff^s  fon,  were:  adjudged  well* 
And  th#  only  authorities  contrsi  are  Qodb.  aOO.  ^ab.^  which 
aw  anonynKMKs-  and  for  which  no  refereoca  is  made  to  aay 
case.  8<tty^  This  »  a*  divisible  contract,  so  that  if  one  part  be 
void  the  Court  may  enferoe  that  part  which,  is  good.  For 
there  is  a  kovwn  distinction  in  this-  respect:  between  contracts 
tiiat  are  void  by  the  connnoo  law,  and'snch'ae  are  void  by  sta«* 
tnle.  Thus  >  in  felAersloi^  v.  Hutchinnw(ji)f  npon  a  promise 
tombailiffto  payithedebl  ittcnnBideration  of  hie  letting  hie 
prisoner  go  at  large,  and  of  Si.  paid  to  the  defendant,  it  was 
Hwved  that  it  wae  contrary  to  stat.  93  H.G. ;  and  thoaglr  it  be 
joined  with  another  consideration'  of  2f.,  yet  being  void  and 
against  the  6l«t»4e  for  part,  it  is  void  in  all.  But  in  Norton 
r.Stmmef  (e)ndiffeveMie  was  taken  between  a  bond  made 
void  by  statute  and  by  the^oommon  law,  for  a' statute  is  a  strict 
law,  but  the  common  law  dofh  divide  according  to  common^ 
reason,  and  having  made  that  void  thht  is  against  law,  lets  the 
rest  stand.  So  Pigoft  ooBBif),  ^^  if  some  of  the  covenants  of 
an  indenture  be  against  lisw,  and  some  lawful,  the  first  are 
void,  and  the  others  stand  good/*    And  upon  the  authority  of 

[  70  ]  these  cases  it  was  lately  adjudged  in  Greenwood  v.  The  Bi$hop 
ofLondon(a)^  that  a  conveyance  of  an  advowson,  admitting 
it  to  be  void  for  the  next  presentation  by  reason^  of  simony, 
was  good  for  the  remaining  interest,  which  might  thirly  be  se- 
parated from  the  objectionable  part.  * 

Martynt  coii/ni,argoed  that  this  condition  for  the  presentation 
of  a  person:  in  certain  upon  the  next  avoidance,  or  whenever 
he  riiould  hie  capable  to  take  it,  wassimoniacal.  And  he  denied 
thai  the  langnage'of  the  text  writers  was  at  variance  with  the 
airthorities.  Some  of  them  indeed  make  a  epeeial  exception 
in  fiivour  of  a  son,  because  of  the  natural  obligation  of  the 
fother  to  mafe  provision^or  him ;  but  the  statnte  (6)  is  general 
and  makes  no  such  exception.  And  in  Johns  v.  Lawrenccj  if 
the  bond  had' been  averred  in  pleading  to  be  simoniacal,  instead 
of  hein^  objected  to  in  arrest  of  judgment,  the  decision  might 
have  been  the  other  way^  or  if  not,  it  must  be  remembered 


{b)  Cro.  J,  248. 274.  (e)  4  T.  R,  359.  [i)  Orv.  BUt.  199. 

W  »W.  M.  (/)  II  nep,  27  b. 

(a)  5  Taunt,  727.    1  AUrsk,  R,  292.  (6)  31  EHif,  e.  €.  t.  5. 
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tkat  at  tbat  time,an(l  until  The  Bishop  of  London  v.  Ffyicht  (c),        1B16. 
alt  bonds  of  resignation  were  understood  to  be  lawful.  NswiIan 

Lord  Ellen  BOROUGH,  C.  J.     What  the  effect  of  a  bond  of      ugmna 
reaignalion  in  favour  of  a  son  might  be,  was  not  I  believe      ^b^**^' 
touched  apon  in    The  Bishop  of  London  v.  Ffyiche ;  though 
perhaps  it  might  be  argued  that  there  is  no  reason  for  any  dis- 
tinction, because  a  parent  would  be  more  open  to  prejudice  and 
improper  bips  in  &vour  of  a  son  than  of  any  other  person.  But 
admitting  the  condition  of  this  bond  to  be  ill  as  to  one  part 
of  it^  it  seems  that  it.  may  be  well  as  to  the  other  parts ;  for  you       [  71  ] 
Biay  separate  at  the  common,  law  the  bad  from  the  good.  Sup- 
posing therefore  we  h^ld  it  to  be  simoniacal  so  far  as  it  regards 
the  presentation  of  the  son  of  the  obligee,  yet  for  the  payment 
of  the  two  sums  of  1000/.  and  7500/.  it  is  exempt  from  all  vice. 
Therefore  that  objection  woukl  not  be- a  bar  to  this  action. 

LiB  Blamc,  J.  The  reason  for  making  an  exception  in 
fiiFOur  of  a  condition  for  presenting  a  son,  might  be,  because 
it  WBA  not  for  a  mone^  consideration^ 

DampibB)  J.  If  a  bond  to  resign  in  favour  of  a  particular 
person  were  necessarily  void,  the  objection  would  have  been 
good  in  Johns  v.  Lawrence.  But  a  stipulation  to  resign  in 
favour  of  a  specified  person  does  not  seem  to  be  open  to  the 
same  objection  as  if  it  were  to  resign  generally,  because  the 
latter  makes  the  incumbent  but  a  mere  tenant  at  will  to  the 
patron.  I  know  that  since  the  case  of  The  Bishop  of  London 
V.  Ffytche  it  has  been  considered  that  bonds  of  resignation  in 
iavpur  of  specified  persons  ^re  not  illegal. 

^er  Curiam^  Judgment  for  the  Plaintiff. 

(c}  See  Cunningham,  Law  of  Simony,  52. 


[♦72] 

The  King  againsi  Cock.  Tkm-sday. 

•       Ajnril27th. 

THE  defendant  having  been  convicted  at  the  last  Cornwall  An  indictment 
assizes  upon  an  indictment  found  at  the  quarter  sessions,  ''%^y**" 
and  renioved  into  this  Court,  for  lighting  fires  upon  the  coast  sions  for  light* 
contrary  to  stat.  47  G.  3.  sess.  2.  *  c.  66.  now  appeared  to  re-  coL^tTon^J? 
ceive  judgment.  Whereupon  Gifford  on  his  behalf  referred  to8Ut.47c?.3. 
to  sect.  34.  which  enacts,  that  ^^  offenders  shall  be  carried  be-  and  if  it  be  re- 
fore  one  or  more  justices,  who  shall  commit  them  to  the  next  ?^^*dMl^ii^* 

tri^  and  con- 
Ticted  before  a  Judge  at  Nisi  Prius,  this  Court  shall  award  sentence. 

Vol.  IV.  E 
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1815.       county  gaol,  there  to  remain  until  the  next  Court  of  oyer  and 
^i^r^^     terminer  J  great  session^  or  gaol  delivery  ^  and  in  case  an  indict- 
«ratiwf       ment  shall  be  found,  be  shall  forthwith  plead  and  be  tried 
without  traverse,  and  being  duly  convicted  shall,  by  order  of 
the  Court  before  whom  he  shall  be  convicted^  either  forfeit  or  pay 
the  penalty  of  100/.,  or  at  the  discretion  of  such  Court  be  sen- 
tenced to  or  committed  to  the  county  gaol,  or  house  of  cor* 
rection,  there  to  be  kept  to  hard  labour  for  not  exceeding  one 
year/'    And  because  the  words  were  ^'  until  the  next  Court 
of  oyer  and  terminer,  great  session,  or  gaol  delivery,*'  with- 
out naming  the  quarter  ses^sions,  he  suggested  a  donbt  whether 
this  indictment  was  well  originated ;  yet  he  admitted  that  as  by 
sect.  36.  the  recognizance  to  be  taken  in  case  the  offender 
should  be  admitted  to  bail,  was  to  be  with  a  condition  to  ap« 
pear  at  the  next  Court  of  oyer  and  terminer,  gaol  delivery, 
great  session,  or  general  quarter  sessions^  to  answer  to  any  in- 
dictment which  may  be  there  found,  the  omission  in  the  former 
section  seemed  clearly  a  mistake*    He'also  took  another  ob- 
jection, that  by  the  words  of  the  statute  the  defendant  ought 
to  have  been  sentenced  by  the  Judge  at nm  prius,  that  is,  the 
Court  before  whom  he  was  convicted^  and  not  now  by  this 
Court;  in  like  mariner  as  in  Rex  t.  Inhabitants  of  Chad* 
derton  (a)  it  was  held  opon  similar  words  in  stat.  13  G.  S.  c.  78. 
(highway  act)  that  costs  must  be  awarded  by  the  judge  at  the 
trial,  and  not  by  this  Court, 
r  73  1  But,  per  Curiam^  upon  the  first  point,  the  statute  makes  this 

a  misdemeanour.  And  suppose  the  offender  is  never  appre- 
hended or  committed  at  all,  may  he  not  be  indicted  for  .it ;  and 
if  he  may,  what  is  there  to  shew  in  that  case  that  it  may  not 
be  done  at  the  quarter  sessions  ?  And  upon  the  second  they 
mentioned  a  former  instance  where  sentence  had  been  passed 
by  the  Court  upon  two  persons  convicted  under  this  act ;  and 
the  words  before  whom  he  shall  be  convicted^  mean  before  whom 
judgment  is  given. 

The  defendant  was  sentenced  to  two  months' 
imprisonment  in  the  county  gaol,  to  be  kept  to 
hard  labour,  (a) 

(m)  5  r.  /?.  272.  (a)  See  Rtxr.  Rend,  16  East,  404. 
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The  King  against  Vantandillo.  5Sh/^Iui 

THE  defendant  was  indicted  for  carrying  her  child  while  Apenonmajr 
infected  with  the  small  pox  along  a  public  highway,  ^i^^i^a 
The  indictment  charged,  that  on  the  80th  of  Aprilj  in  the  54th  injuriously 
year  of  tbe  King,  John  Vantandillo,  an  infant  of  about  the  age  ^huT^ected 
of  one  year,  was  infected  with  a  contagious,  infectious,  and  ^t^  the  small 
dwiggioa»  disettte  and  sickness,  called  the  small  pox,  at,  &c. :  public  high- 
that  the  defendant,  the  mother  of  the  said  J.  F.,  well  knowing  JSJoMrw*"^ 
the  premises,  afterwards,  and  whilst  tbe  said  J.  V.  was  so  in-  pusingf  ^nd 
fected,  on,  &c.  with  force  and  arms  at,  &c.  unlawfully  and  in-  hibitatlonsof 
jarioualy  did  take  and  carry  the  said  J.  V.  into  and  along  a  ^^J.^^'* 
certain  open  public  way  and  passage  called,  &c.  used  for  all 
thife  king's  subjects  on  foot,  in  which  public  way  and  passage 
tliere  were  dirers  liege  subjects,  and  near  unto  and  by  divers       [  T'^  ] 
dwelling-houses,  habitations,  and  residences  of  divers  liege 
subjects  then  and  there  dwelling,  inhabiting,  and  residing,  and 
into  a  certain  common  highway  situate  in.  Set.  used  for  all  the 
king's  subjects  on  foot,  and  with  horses,  coaches,  carts,  and 
carriages,  &c.  in  and  along  which  said  common  highway  divers 
liege  subjects  wer6  then  going,  returning,  passing,  riding,  and 
labouring,  and  amidst  and  among  divers  liege  subjects  who 
were  then  and  there  in  the  said  common  highway,  and  had  met 
and  assembled  together.  There  were  other  counts,  and  the  in- 
dictment concluded,  *'  to  the  great  danger  of  infecting  with 
the  said  contagious,  infectious,  and  dangerous  disease  and 
sickness,  called  the  mnall  pox,  all  the  liege  subjects  who  on 
the  said  days  and  times  were  in  and  near  the  said  public  way 
and    passage^    dwelling-houses,  habitations,  residences,  and 
common  highway,  and  who  had  not  had  the  said  disease  and 
sickness,  to  the  damage  and  common  nuisance  of  all  the  said 
liege  subjects^ to  the  evil  example  of  all  other  persons  in  like  - 
cases  offending,  and  against  the  peace,^'  &c. 

And  now,  the  defendant  having  suffered  judgment  by  de- 
fault, appeared  to  receive  the  sentence  of  the  Court. 

Owen  moved  in  arrest  of  judgment,  that  this  was  an  indict- 
ment of  the  first  impression.  He  observed,  that  the  defendant 
was  not  indicted  for  inoculating,  or  causing  the  child  to  be 
inoculated  with  an  infectious  disease ;  for  it  is  not  stated  how 
the  child  came  by  it.    And  it  is  consistent  with  this  indictment 

E2 
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1815.       that  the  child  might  have  caught  the  disease ;  and  supposing 
it  had,  might  not  the  mother  carry  it  through  the  street  in 

againse  oviev  to  procure  medical  advice  without  being  subject  to  be 
Vawtan-  indicted  for  ♦  it  ?  Therefore  the  indictment  ought  to  have  shewn 
r  ••^^  1  that  the  act  was  unlawful ;  and  it  ought  also  to  have  alleged 
that  there  was  some  sore  upon  the  child  at  the  time  when  it 
was  so  carried,  by  analogy  to  the  writ  ^^  de  leproso  amaoendoy^ 
which,  it  seems,  lay  only  for  those  who  appeared  to  the  sight 
of  all  men  by  their  voice  and  sores  to  be  lepers,  and  not  for 
those  infected  with  the  disease,  but  not  outwardly  in  their 
bodies  (a).  And  if  the  merely  alleging  that  the  disorder  is  in- 
fectious and  dangerous  to  the  subjects,  be  sufficient,  there  is  a 
multitude  of  diseases,  of  which  the  same  may  be  predicated, 
and  consequentlj  the  patient  during  the  continuance  of  any 
such  disease  must  never  go  abroad  at  all ;  so  difficult  will  it  be 
to  draw  the  line.  The  only  offi^nces  against  the  public  health 
of  which  Hawkins  speaks,  are  spreading  the  plague  and  ne- 
glecting quarantine  (b) ;  and  Lord  HardzDicke,  it  appears, 
thought  the  building  of  a  houf^e  for  the  reception  of  patients 
inoculated  with  the  small  pox  was  not  a  public  nuisance,  and 
mentioned  that  upon  an  indictment  of  that  kind  there  had 
lately  been  an  acquittal.  And  he  added,  that  the  fears  of 
mankind,  though  they  may  be  reasonable,  will  not  create  a 
nuisance  (r). 

Park  and  Gurney  contra  mentioned  the  circumstance  of  a 
bill  having  been  introduced  into  parliament  during  the  last 
sessions,  for  the  purpose  of  subjecting  this  oflfence  to  a  punish- 
ment, and  that  it  had  been  rejected  upon  the  ground  (then 
suggested  by  the  law  officers)  that  it  would  restrain  the  com- 
mon law  proceeding ;  upon  which  occasion  it  was  taken  for 

r  76  1  granted,  that  to  carry  infected  persons  about  the  streets  of 
London  was  an  indictable  offence.  And  Lord  Hale  expressly 
mentions  the  small  pox  as  one  of  those  contagious  diseases, 
.which  if  a  man  be  infected  with,  and  goes  abroad,  whereby 
another  be  infected  and  dies,  it  is  a  great  misdemeanour  in 
him  (a).  Considering  the  circumstances  of  this  case,  it  would 
be  difficult  to  find  a  more  fit  subject  for  prosecution  (b), 

ffl)  See  FU».  N,  B,  534.  (i)  Hawk.  P,  C,  c,  52,  53. 

(c)  3  Jltk,  750.  («)  HMt  P.  C.  432. 

(b)  The  affidayit  in  support  of  the  prosecatioii  stated  that  the  passage  in  which 
the  defendant  had  exposed  the  child  was  ^cuide  tac,  extremely  narrow ;  that  there 
was  a  small  school  kept  there,  and  that  two  of  the  children  had  canght  the  dl»- 
order  and  died. 
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Iford  Ellen  BOROUGH,  C.  J.  said,  that  if  there  had  been        1815. 
any  such  necessity  as  supposed  for  the  conduct  of  the  defend- 
ant,  it  might  have  been  given  in  evidence  as  matter  of  defence  >       agmmt 
but  there  was  no  such  evidence,  and  as  the  indictment  alleged      ^dilloT* 
that  it  was  done  unlawful^  and  injuriously ^  it  precludied  the 
presumption  that  there  was  any  such  necessity.    He  observed 
that  the  cases  put  by  Lord  Hcde  were  put  as  instances,  and 
that  this  subject  had  come  under  discussion  in  Rex  v.  SuUon^ 
who  was  indicted  in  the  year  1767  for  erecting  small  pox 
kooses 

LiB  Blam^^  J.  in  passing  sentence  observed  that  although 
the  Court  had  not  found  upon  its  records  any  prosecution  for 
this  specific  offence,  yet  there  could  be  no  doubt  in  point  of 
law  that  if  a  pers^  unlawfully,  injuriously,  and  with  full 
knowledge  of  the  fret,  exposes  in  a  public  highway  a  person 
infected  with  a  contagious  disorder,  it  is  a  common  nuisance  [  77  ] 
to  all  the  subjects,  and  indictable  as  such.  However,  the  Court 
was  not  disposed  upon  the  present  occasion  to  impute  to  the 
defendant  an  intention  of  being  the  cause  of  the  consequences 
which  had  followed.  Neither  did  they  pronounce  that  every 
person  who  inoculated  for  this  disease  was  guilty  of  an  offence, 
provided  it  was  done  in  a  proper  manner,  and  the  patient  was 
kept  from  the  society  of  others  so  as  not  to  endanger  a  com- 
munication of  the  disease.  In  such  a  case  the  law  did  not 
pronounce  it  to  be  an  offence.  But  no  person  having  a  dis- 
order of  this  description  upon  him,  ought  to  be  publicly  ex- 
posed to  the  endangering  the  health  and  lives  of  the  rest  of 
the  subjects. 

The  defendant   was  sentenced  to  imprisonment  in  the 
custody  of  the  marshal  for  three  calendar  months. 
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[♦78] 
f^day,  Carruthbrs  agatnst  Sydebotham. 

Where  a  ship,  A  SSUMPSIT  upon  a  policy  of  insurance,  and  the  money 
^^^«^^f^     xjL  counts.     Plea,  s:eneral  issue.    At  the  trial  at  Zancoi/fr 

conduct  of  a  i. 

pilot,  in  her     there  was  a  ve;*dict  for  the  plaintiff  for  33/.  155.  Sd,y  subject  to 
^Yer\o  Liva^  the  opinion  of  the  Court  upon  the  following  case  : 
pool,  was,  ♦  The  policy  was  effected  on  the  29th  of  November  1813,  in 

T^^Vthe*^  '  the  usual  form  (a),  on  goods  on  board  the  ship  lilexander^  at 
™*^''»^"*"  and  from  any  port  in  the  united  States  of  America  not  ^uth 
pier  of  the       of  Rhode  Island  to  lAverpooL    On  the  7th  of  December  1813, 

nroTC*to*thc^  ^^^  ^^'P>  ^'"S  *"  ^1*  respects  fitted  for  tlte  voyage,  sailed  from 
shore,  and  left  Rhode  Island  with  a  cargo  consisting  of  staves,  of  barrels  of 
to^the  ^  pot-ashes,  and  casks  of  flax  seed.  On  the  3l6t  of  Jan.  1814 
ground,  and  ghe  passed  Holi/hettd,  and  took  on  board  a  pilot  belongrng  to 
left  her,  feU  the  port  of  lAvcrpool^  duly  appoii^ted  and  licensed ;  and  on 
^^r  ^^^^^  the  next  day,  about  nine  o'clock  in  the  morning,  she  entered 
bilged,  in  con-  the  river  Mersey.  When  arrived  in  that  part  of  the  river 
which*when  w*^'ch  is  opposite  George*s  Dock^  the  captain  being  obliged  to 
the  tide  rose  go  ou  shore,  to  make  his  report  at  the  custom-house,  and  to 
water, andUie  trattsact  Other  necessary  business  of  the  ship,  particularly  de- 
goods  were  sired  the  pilot  to  bring  her  to  a  safe  anchorage  in  the  Mersep, 
maged:  Held  and  not  to  let  her  take  the  ground,  stating  that  she  was  a 
^*nSn  ^"*  sharp-built  vessel,  and  would  not  take  the  ground  with  safety. 
entitle  the  as-  The  pilot  notwithstanding  this  information  proceeded  with  the 
cover for^M  ^'^'P  towards  the  entrance  of  George* s  Dock  basin,  and  laid 
average  loss  her  a-ground  in  the  Mersey  on  a  bank,  on  the  north  side  of  the 
goods.  ^  pier  of  the  basin.     When  the  captain  returned  in  the  after- 

h2i?**t'hr*  noon,  and  found  the  ship  in  this  situation,  he  strongly  remon- 
preventedfrom  strated  with  the  pilot,  and  urged  him  to  heave  her  into  deep 
agiin8t"thl  un-  w^^^r  ^^  ^oon  as  the  tide  flowed,  and  to  bring  her  to  an  anchor 
derwriter  an  in  the  rivcr.  About  the  same  time  the  dockmaster  came  to  the 
uponTdunage  pi^^  h^ad,  and  informed  the  pilot  that  the  ship  could  not  be  got 
by  stranding  \^^q  jock  on  nccount  of  the  ice,  ♦  and  that  she  could  not  lie 
the  neglect  of  where  she  was  in  safety.  At  flood  tide  the  ship  floated,  when 
a /^Verpoo/  ^jjg  pilot,  in  the  absence  of  the  master,  who  was  on  shore  on 
under  stat.  37    necessary  business,  and  in  opposition  to  his  advice,  took  her  up 

Q,  3.  r.  78., 
while  the  ship 

IS  "°<'^>'  ""  ^a)  The  usual  form  contains  a  memorandum  by  which  Mtd  (among  other  things] 

r^        -I        is  warranted  free  from  avcragr,  unless  general,  or  the  skip  be  stranded, 
[♦79] 
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to  the  pier  of  the  basin  of  Oeorge^s  Docky  and  fastened  her       1816. 

there  by  a  rope  to  the  shore,  with  the  intention  that  she  should  ^   "" 

Garrotiibss 
take  the  ground  when  the  tide  fell,  and  having  thus  fastened       a^ainti 

her,  be  left  her  about  eight  o^clock  in  the  evening  under  the  Stdebotium» 
coiDmand  of  the  mate^  Mi^  captaifi  beiiig  still  detaiaed  on  shore. 
Soon  after  <the "pilot  quitted  her,  and  before  the  captain  re- 
turned, the  mate  was  impressed  and  taken  to  the  rendezvous 
house,  where  he  was  detained  all  night.  About  nine  o'clock 
the  vessel  took  the  ground  astern,  soon  after  which  the  captain 
retarned  on  board,  and  about  midni«;;ht  the  water  leaving  the 
ship,  she  fell  over  on  the  side  farthest  from  the  pier  with  such 
violence  that  she  bilged  and  broke  many  of  her  timtiers,  and 
lay  upon  her  larboard  beam  ends.  When  the  tide  rose  again 
she  righted,  bat  with  10  feet  water  in  the  hold,  by  which  the 
pot^ariieB  and  flax  seed  were  completely  wetted  and  damaged 
before  they  were  or  could  have  been  discharged,  and  safely 
landed  at  Laverpool.  Every  exertion  was  made  to  pump  the 
vetoel  to  bring  her  up  to  the  dock-gates,  and  to  discharge  her 
cargo  with  all  possible  dispatch.  It  was  necessary  to  take  the 
vessel  into  the  graving  dock  to  be  repaired,  when  it  was  found 
that  in  addition  to  the  other  damage  she  had  lost  her  ialse  keel. 
The  defendant  had  paid  sufficient  to  cover  all  the  loss,  except 
upon  the  flax  seed,  which  amounts  to  SS/.  15^.  SJ.,  for  which 
this  action  is  brought.  The  case  then  referred  to  stat.  37  G.  3. 
e.  78.  for  the  regulation  of  pilojts  in  the  port  of  Liverpool^  and  [  80  ] 
to  5S  6.  3.  <r«  39.  for  the  regulation  of  pilots  on  the  coast  of 
England.. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  entitled  to  recover  the  said  sum  of  33/.  155.  Scf.  If 
the  Court  should  be  of  opinion  that  the  plaintiff  is  entitled,  a 
verdict  to  be  entered  for  him  accordingly ;  if  otherwise,  a  non- 
soit  to  be  entered. 

Joy  contended  that  the  plaintiff  was  entitled  upon  two 
grounds ;  1st,  because  here  was  a  stranding  of  the  ship  within 
the  meaning  of  the  policy ;  Sdly,  because  such  stranding, 
though  occasioned  by  the  negligence  of  the  pilot,  was  never- 
theleas  a  peril  for  which  the  underwriter  shall  be  answerable. 
Ist^  He  said,  that  to  constitute  a  stranding,  it  need  not  be  oc- 
casioned by  the  force  of  the  winds  and  waves,  neither  need  the 
place  upon  which  the  ship  grounds  be  strictly  a  strand.  And 
he  cited  Johnson's  Diciionarj/^  Skinner^s  Eiymologicon  Lin- 
giUB  Anglkancs^  Falconer's  Marine  Dictionary ^  fur  the  etymo- 
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1815.  logy  of  the  noun,  Strand  ;  and  Neumanns  Marine  Dktionari/^ 

^  for  that  of  the  verb,  to  strand^  which  imports  not  only  in  an 

againtt  acliv^  sense,  ^^  to  drive  upon  the  strand,"  but  also  in  a  neuter 

Sydebotham.  ggpgg^  «  {Q  Ije  immoveable  and  damaged  upon  the  strand,"  in 

the  same  sense  as  the  French  naval  term,  *'  echouer^*^  u  e. 
**  toucher^  donner — ou  faire  donner  sur  le  sable.'''*  And  thus  in 
Dobson  V.  Bolton^  sittings  after  Easter  term  1799,  Lord 
Kenyan  ruled  that  a  ship  which  was  damaged  upon  some 
wooden  piles  in  the  Wisbeach  river,  was  stranded.  So  in 
Burnet  v.  Kensington  (a),  the  jury  upon  the  first  trial  thought 
that  it  was  not  a  stranding  if  the  vessel  got  off  the  ground  and 

r  g|  n  prosecuted  her  voyage,  but  that  stranding  meant  where  she 
took  the  ground  and  bilged  so  as  to  he  incapable  of  proceeding 
on  her  voyage  ;  but  that  was  held  to  he  erroneous,  and  was 
afterwards  set  eight  upon  another  trial,  where  the  stranding 
was  established.  And  in  Nesbitt  v.  JLushington  (a),  Lford 
Kenyan  considered  the  memorandum  as  of  a  very  extensive 
meaning,  saying  that  it  was  inserted  to  prevent  disputes,  and  the 
underwriter  thereby  agreed  to  ascribe  the  loss  to  the  stranding, 
as  the  most  probable  occasion,  though  the  (act  cannot  always  be 
ascertained.  2dly,  Though  this  stranding  was  occasioned  by 
the  misconduct  of  the  pilot,  yet  shall  the  underwriter  be  an- 
swerable. This  point  was  before  the  Court  of  Exchequer  in 
the  last  terni,  in  The  Attorney* General  v.  Case^  which  was  an 
information  filed  against  the  defendants  to  recover  a  compen- 
sation for  damage  done  by  their  ship  running  foul  of  two  king's 
ships,  and  the  defence  was,  that  their  ship  was  not  at  the  time 
under  the  command  of  their  servants,  but  of  a  Liverpool  pilot 
appointed  under  stat.  37  G.  3.  c.  78.  (Liverpool  pilot  act), 
and  the  Court,  afler  argument,  intimated  a  strong  opinion  that 
the  defence  was  good.  So  in  this  case  it  will  be  found  upon  a 
consideration  of  that  statute,  as  well  as  of  stat.  52  G.  3.  c.  39. 
(the  general  pilot  act),  that  the  owner  is  protected  from  re- 
sponsibility for  the  acts  of  the  pilot.  For  the  37  G.  3.  c.  78. 
places  in  the  hands  of  a  committee  the  power  over  pilots  for 
the  port  of  Liverpool^  as  well  to  appoint  and  licence  as  to 
punish  and  dismiss  them,  and  obliges  all  vessels  under  a  pe- 
nalty to  take  the  first  pilot,  so  appointed,  who  presents  himself 

[  82  ]  °nd  his  licence  (6),  and  such  pilots  are  said  to  have  the  charge 
of  ships  while  in  the  river  (a).  Then  comes  the  52  G.  3.  r.  39. 

W  7  T,R  210.  {a)  i  r.  /?.  7S3.  [h)  Ss.  21.  37.  (0)  5.  36. 
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of  which  sect.  30.  enacts,  that  no  owner  or  roaster  of  any  ship        1815. 

shall  be  answerable  for  any  loss,  nor  be  prevented  from  reco-    ^  *"""" 

.      .     « .  • ,  ^  Carruthsm 

rering  upon  any  contract  ot  insurance  by  reason  of  any  ne-       agaimi 

gleet,  default,  &c.  of  any  pilot  taken  on  .board  under  any  of  Sydbbothaii. 
the  provisions  of  that  act«  Now  a  pilot  taken  on  board  under 
the  local  act  is  also  under  the  provisions  of  the  general  act. 
For  the  general  act  extends  to  all  local  acts ;  and  that  is  plain 
from  its  title,  which  is  general,  viz.  ^^  for  the  regulation  of 
pilots,  Sec.  on  the  coast  of  England,"  and  from  its  preamble, 
which  refers  to  the  several  local  acts  that  have  been  passed, 
and  that  it  is  necessary  that  the  names  of  all  pilots  in  England 
should  be  known,  and  also  from  many  other  provisions  con« 
tained  in  the  act,  which  relate  to  every  pilot  (i).  If  this  be  so, 
the  plaintiff's  right  may  be  determined  upon  the  statute  alone. 
But  if  it  rested  upon  pfinciple  whether  he  should  be  liable  for 
what  the  piiot  has  done,  it  might  be  asked,  does  the  law  hold 
any  one  liable  for  th^  acts  of  another  who  is  not  of  his  own 
choosing  but  imposed  upon  him  by  the  law  ?  The  case  of 
Nicholson  v.  Mounsey  (r)  affords  the  answer,  that  it  does  not, 
even  where  the  party  has  a  controul  left  him,  which  in  this 
case  the  plaintiff  had  not.  And  agreeably  to  this  principle 
Molloy(d)  gives  the  reasons  why  the  master  ought  to  b^  re- 
sponsible for  the  acts  of  the  mariners,  viz.  ^^  for  that  the  ma« 
riners  are  of  his  own  choosing,  and  under  his  correction  and 
government,  and  know  no  other  superior  on  shipboard  but 
himself;  and  if  they  are  faulty  he  may  correct  and  punish 
them,  and  justify  the  same  by  law;''  for  which  he  cites  Roll.  [  83  ] 
Ab.  530.  Hern  v.  Smith.  But  as  to  pilots  Beawes  speaks 
thus  (a) J  that  ^'  in  many  ports,  entrance  to  harbours,  &c.,  the 
taking  a  pilot  is  not  a  voluntary  act,  but  obligatory  on  the 
master ;"  and  he  adds,  that  ^^  in  England  after  a  pilot  is  taken 
on  board  the  master  has  no  longer  any  command  of  the  ship, 
and  the  pilot  is  liable  to  an  action  for  an  injury  done  by  his 
personal  misconduct,  although  a  superior  officer  is  on  board.*' 
iMtkdale^  contra^  did  not  deny  that  the  place  where  the 
damage  happened  was  a  strand,  only  he  objected  in  respect  of 
the  cause  of  that  damage  here  was  not  a  stranding.  And  he 
argued  that  if  a  ship,  or  goods  on  board  her,  receive  an  injury 
while  she  is  lying  in  a  dry  harbour,  or  upon  a  strand,  not  hav- 
ing been  driven  thither  by  the  force  of  the  elements,  such  injury 

(b)  S;  44.  49.  51.  53.  59.  (c)  15  Easty  3S4. 

-id)  247.  (fl)  203. 


tf  .  CASES  IN  EASTER  TERM 

1815.       tras  not  imputable  to  a  stranding  within  the  meaning  of  this 
eAEMTnBB  •   ™®™^"^**^"™f  although  it  is  true  th)at  it  happened  upon  a 
t^tdmt       strand*    For  stranding  imports  that  it  is  occasioned  by  some* 
^''^"■^'™^'''  peril  of  the  seas,  and  therefore,  according  to  Thompson  y.  . 
fVhiimore  (b)^  it  is  not  a  stranding  if  it  be  by  the  voluntary 
act  of  the  party;  as  if  the  ship  be  laid  on  the  beach,  and  there 
receive  damage  by  sea  water,  this  shall  not  charge  the  under4 
writer  who  only  engages  against  the  perils  of  the  seas.    Soi 
here,  the  defendant  only  engages  against  sea  perils,  and  not 
against  such  perils  as  but  tor  the  place  where  the  ship  was  laid 
by  the  act  of  the  pilot  would  not  have  happened.    And  as  to 
tills  being  the  act  of  the  pilot  and  not  of  the  master  or  ma* 
riners,  the  statute  never  meant  to  alter  the  relation  of  the 
[  84  ]      pilot  as  servant  to  the  master,  but  only  to  provide  persons  that 
should  be  capable  of  piloting.    The  pilot  is  to  a  certain  ex- 
tent, though  not  to  the  same  extent  that  the  mariners  are,  the 
servant  of  the  master,  and  may  declare  against  him  upon  his 
retainer,  which  differs  this  case  from  Nicholson  v.  Mounsey. 
And  it  seems  to  have  been  the  opinion  of  Mansfield^  C.  J.  in 
HuggeU  V.  Montgomerj/  (a),  and  BovDcher  v.  Noidstrom  (b), 
(although  those  cases  were  determined  upon  a  difierent  point, 
TJx.  the  form  Of  action,)  that  the  captain,  compelled  as  he  is  by 
the  statute" to  take  »  pilot  on  board,  is  nevertheless  answer- 
able ;  for  the  pilot  does  not  represent  the  ship.    It  would  in- 
deed be  strange  if  the  saving  clause  (sect.  80.)  of  the  general 
fiilot  act,  after  the  pains  that  have  been  used  to  limit  it  in 
words  ^*  to  pilots  taken  on  board  in  pursuance  of  anj  of  the 
provisions  of  that  act,''  should  be  construed,  as  the  plaiintiff 
would'  have  it,  to  extend  to  such  as  are  taken  on  board  in  pur- 
suance of  another  act.     And  though  many  of  the  clauses  of 
the  general  act  do  undoubtedly  by  their  language  extend  to  all 
pilots  lawfully  appointed,  yet  that  is  no  reason  why  the  above 
clause,* and  others  like  it,  such  as  the  S7th,  40th,  and  58d, 
which  are  restrained  in  their  enactments  to  that  act,  should  be 
extended  farther ;  on  the  contrary,  the  very  differing  of  the 
language  of  these  clauses  denotesa  difference  of  construction. 
Lord  EllbnboEough,  C.  J.    Two  questions  arise  upon 
this  case.     First,  whether  a  stranding  of  the  ship  has  taken 
place,  in  which  event  only  the  underwriter  will  be  liable  for 
damage  to  this  species  of  commodity^:  and  in  this  case  the  ship 

(b)  3  Taunt,  227.  (a)  2  N.  A.  446.  (b)  1  TauHt.  568. 
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btt  lain  on  the  strand,  the. commbdiiy  has  had  sea  water  upon       1815. 
it,  and  haajfaeen  idamaged^^whichiiis  .one  of  the  perils  insured        '*~^ 
against ;  and  all  this  has  happened  in  thdxouvse  of  ifche  voyage.     ^agvimH 
For  whalher  the  ship  was  under  the  condoet  of  the  pilot  or  ^taEBOTHAii. 
the  master,  the  daoMige.  is  eqoally  a  damage  in  the  course  of 
the  Tojage^  and  so  wkUn  the  Mx^peof  theipolicy.'  'The  only 
remaining  question  then  is,  whether  that  which  has  happened 
is  to  be  considered  aahiaviog  happened,  tfaroogh  the  mkcbndoct 
of  the  master  and  mariners,  from  which  the^  underwriter  isex- 
empted.)  Now  to  make  the  pilot  the  representative  of  the 
master^  and-  consequently  to  exempt  the 'underwriter  from 
liability  for  his  afits^:  ii  must  first  be^ewn  that  there  is  a  pri- 
vity between  the  pilot  and  the  roaster,  so  that  the  one  may  be 
considered  as  the  representative  or  agent  of  the  other.    But 
does  the  master  .appoint  the  pilot  ?  Certainly  not.    The  regu- 
lations of  tbejgeaeria)  pilot  act  (a)  impose  a  penalty  upon  the 
master  of  every. ship  which  shall  be  piloted  by  any  other  per- 
son than,  a  pilot  duly  licensed,  within  any  limits  for  which 
pilots  are  iawfuUy  appointed.    And  there  is  an  exception  of 
soeh  places  for  ^which  pilots  are  not  appointed.     But  if  the 
Blaster  cannot  navigate  without  a  pilot  except  under  a  pe- 
m^ty,  .is  he  notunder  the  compulsion  of  law  to  take  a  pilot  ? 
And  if  ao,  is  it  just^that  he  should  be  answerable  for  the  mis* 
conduct  of  a  person,  whose  appointment  the  provisions  of  the 
law  have  taken  out  of  his  hands,  placing  the  ship  in  the  hands 
and  under  the  conduct  of  the  pilot?    The  consequence  is,  that 
there  is  no  privity  between  them.     In  general,  if  there  be  a 
damage  arising  from  a  marine  peril,  unless  that  damage  be  in-       [  86  ] 
daced  by  the  act  of  the  master,  or  mariners^  or  owner  of  the 
sUjp,  it  is  a  damage  within  the  scope  of  the  policy.  '  Here  has 
been  a  stranding  which  has  occsBioned  an  average  loss,  for 
which  the  underwriter  wfll  be  responsible  unless  it  has  been 
occasioned  by  the  party^s  own  act.     And  how  can  that  be, 
unless  the  act  of  the  pilot  who  is  imposed*  upon  the  master  by 
law,  is  to  be  considered  as  his  act  ?    It  appears  to  me,  there- 
fore, that  the  underwriter  is  liable  :   because  this  does  not  fall 
within  the  description  of  a  damage  that  has  been  caused  by 
the  act  of  the  assured  themselves,  but  by  the  act  of  the  pilot, 
between  whom  and  the  assured  there  was  no  privity.    The 
same  principle,  I  think,  governed  the  case  of  Nicholson  v. 
Mounsey. 

(a)  Sect,  59. 
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ISlb.  Lb  BlanCi  J.    I  think  the  argument  is  against  the  imder- 

^  *"~^  writer  upon  both  points.  The  underwriter  has  paid  as  upon  a 
mgaUui  loss  except  in  respect  of  a  particular  portion  of  the  cargo. 
STDBBonuab  ^jjj  iijg  question  is,  whether  there  has  been  a  stranding 
within  the  meaning  of  the  policy;  which  will  depend  upon 
whether  that  which  has  happened,  happened  in  the  course  of 
the  voyage,  and  from  one  of  the  perils  insured  ;  the  perils  in- 
sured being  all  the  ordinary  perils  to  which  ships  in  the  course 
of  navigation  are  liable.  It  appears  that  the  master  was  com- 
pellable by  law  to  take  on  board  a  pilot,  and  it  was  in  conse- 
quence of  his  misconduct,  that  the  ship,  being  upon  an  element 
to  which  the  insurance  extends,  was  placed  in  such  a  situation 
that  when  the  water  left  her  she  fell  upon  her  side ;  and  thus 
the  damage  happened.  Undoubtedly  this  amounts  to  a  strand- 
ing ;  because  the  ship  was  upon  a  strand.  Therefore  the  only 
question  is,  whether  this  is  a  peril  which  the  underwriter  in- 
[  87  ]  sured  against :  and  I  think  that  it  is ;  because  this  was  not  a 
peril  occasioned  by  the  act  of  the  master  or  mariners,  from 
which  the  underwriter  shall  be  exempted,  but  is  to  be  consi- 
dered as  the  act  of  the  pilot.  Independently  of  the  general 
principle,  the  pilot  act  provides  (a)  *^  that  the  owner  of  any 
ship^  or  consignee  of  goods,  shall  not  be  prevented  from  re- 
covering any  loss  or  damage  upon  any  contract  of  insurance, 
by  reason  of  any  neglect  of  any  pilot  taken  on  board  under 
any  of  the  .provisions  of  that  act  ?  Then  what  are  the  pro- 
visions of  that  act?  They  expressly  relate  to  pilots  ap- 
pointed and  taken  on  board  under  the  regulations  existing 
within  particular  districts.  Such  are  the  provisions,  that 
a  particular  description  of  the  person  of  every  pilot,  shall  be 
written  or  indorsed  on  his  licence  (b) ;  and  that  every  pilot 
boat  of  every  corporation  or  society  established  in  relation  to 
pilotage,  or  of  any  person  authorised  by  them  to  act  as  pilot, 
shall  be  painted  in  a  particular  manner,  and  shall  carry  a  par- 
ticular vane  or  flag(c).  And  sect.  59.  expressly  applies  to  any 
limits  for  which  pilots  have  been  or  shall  be  appointed  by 
lawful  authority,  making  the  master  compellable  under  pain 
of  a  particular  forfeiture  to  take  a  duly  licensed  pilot  on  board. 
Therefore  it  may  feirly  be  said  that  such  pilots  as  are  taken  on 
board  within  this  district,  are  taken  on  board  under  the  provi- 
sions of  the  general  act ;  because  the  general  act  relates  in  its 
provisions  to  pilots  appointed  for  limited  diiitricts.     . 

(a)  Std,  30.  (6)  Sect,  44.  (c}  Std.  4^. 
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fiAYLET,  J.    I  am  entirely  of  the  same  opinion.   The  case       1815. 
has  been  so  fully  gone  into  by  my  Lord  and  my  Brother 
Le  Blanc^  that  it  is  unnecessary  for  me  to  enter  *  much  into       agmntt 
detail.    With  respect  to  this  being  a  damage  occasioned  by  a  Sydebotham, 
sea  peril ;  it  is  clear  that  it  was  the  sea  water  which  occa-      L   ^  J 
sioned  it.  Therefore  upon  that  part  of  the  case  there  can  be  no 
doubt    The  case  of  Thompson  v.  Whitmorey  and  Rowcroft  v. 
Dtnismore^  which  was  there  cited,  are  distinguishable,  because 
in  them  the  damage  was  primarily  a  land  damage  ;  the  injury 
was  from  the  ship's  tumbling  over.    On  the  other  ground  too 
1  am  of  opinion,  that  the  ship  being  on  the  strand  was  there- 
fore stranded  within  the  meaning  of  the  policy.     And  this 
being  a  case  where  the  master  of  the  ship  was  bound  at  his 
peril  to  take  a  pilot  on  board,  he  cannot  be  identified  with  the 
pilot,  so  as  to  make  the  damage  that  has  happened  through 
bis  neglect,  a  damage  occasioned  by  the  neglect  of  the  master 
or  owner. 

Per  Curiam  J  Judgment  for  the  Plaintiff. 


[•89] 

GooDRiGHT,  on  the  Demise  of  Lloyd  and  Others,  against  ^;^2Sth. 

Jones  and  Others. 

IN  ejectment  for  a  messuage  and  lands,  with  the  appurte-  DeHse  to  his 
naots,  called  Hendre^  in  Kilkennin  in  the  county  of  Car^  da^^btw"^ 
diganj  there  was  a  verdict  for  the  plaintiflf  at  the  *  Hereford  jointly  during 
assizes,  subject  to  the  opinion  of  the  Court  upon  a  case,  which  ^d^nfimd 
as  to  one  point  was  thus  :  after  her  dc- 

David  Evans  being  seised  in  fee,&c.  by  his  will  dated  the  uB6^fi?.for 
19th  Julj/t  1778,  devised  all  that  messuage,  tenement,  and  ^^^'^^f*™ 
lands,  with  the  appurtenants,  commonly  called  and  known  by  decease  to  her 
the  name  of  Hendre^  with  all  and  singular  houses,  &c.  there-  othc^n*  m^ 
unto  belonging,  to  his  wifeJai^e,  and  to  his  daughter  Elizabeihj  cording  to  se- 
8pin8ter,tQ  hold  to  them  jointly  during  the  lifiB  of  his  wife,  and  f^  wMt*of 

such  sons  to 
her  daughter 
or  danghten  to  be  equally  divided,  and  if  there  should  be  no  more  than  one  daughter,  to  her  use ; 
MMd  iM  d^amit  •/  ntch  issue  of  his  daughter  E.,  to  his  daughter  Af.  for  life,  then  to  her  first  and 
Cfcry  odber  son,  subject  to  the  like  restrictions  and  limitations,  and  for  want  of  such,  to  the 
daughter  or  as  oMnv  daughters  of  J#.  to  be  equally  divided ;  and  for  want  of  such,  to  bis  daughter 
C.  for  life,  (remainder  in  like  manner) ;  and  for  want  0/  all  tuck  Uatiet,  to  his  own  right  heirs  for 
ever :  Held  that  the  remainder  to  At.  and  her  children  was  not  a  contingent  remainder  defieasible 
by  the  event  of  JS.'s  dying  and  leaving  a  daughter,  in  whom  the  estate  vested ;  but  that  such  re- 
■uuader  took  effect  in  the  childreq  of  3/.  upon  the  death  of  the  daughter  £. 
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1815b       from  and  after  ber  decease  to  the  ase  of  his  said  daughter  for 

lifej  and  from  and  after  her  decease  to  the  first  and  every  other 

tfoSltl^  '  son  of  ber  bodj  lawfully  to  be  begotten,  according  to  seniority 
Jones.        ^f  gg^  ^n  j  priority  of  birth,  the  elder  always  to  be  preferred 
before  the  younger  ;  and  for  want  of  such  sons,  to  the  daughter 
or  daughters  of  the  said  Elizabeth^  to  be  equally  divided  be- 
tween  them  share  and  share  alike ;  and  in  case  there  should 
happen  to  be  no  more  than  one  daughter,  to  the  use  of  such 
daughter  ;  and  in  default  of  such  issue  of  his  daughter  Elizabethy 
then  to  his  daughter  Mary,  wife  otJohn  David,  during  her 
life ;  then  to  the  first  and  every  other  son  of  her  lawfiilly  be- 
gotten, subject  to  the  like  restrictions  and  limitations ;  and  for 
want  of  such,  to  the  daughter  or  as  many  daughters  of  his  said 
daughter  Mart/y  to  be  equally  divided  between  them  share  and 
share  alike  as  aforesaid ;  and  for  want  of  such,  to  his  daughter 
Caiktrinc,  wife  of  Thomas  John,  for  life ;  and  from  and  after 
her  decease,  to  the  first  and  every  other  son  of  her  body  law- 
fully begotten,  subject  to  the  like  limitations ;  and  for  want  of 
such,  to  the  daughter  or  daughters  of  her  body  as  aforesaid, 
to  be  equally  divided  between  them  share  and  share  alike ;  and 
for  want  of  all  such  issues,  to  his  own  right  heirs  for  ever." 
[  90  ]       The  testator  at  (he  date  of  his  will,  and  also  at  his  death,  had 
five  daughters,  Elinor,  Jane,  Catherine,  Mart/,  and  Elisabeth, 
who  were  all  (except  Elisabeth)  married  and  had  issue  in  his 
lifetime.     The  testator  died,  and  Jane  his  widow  and  his 
daughter  Elisabeth  entered  upon  the  premises  and  were  pos- 
sessed.    Elisabeth  died,  and  Mary  her  only  child  took  pos- 
session of  an  undivided  moiety,  and  held  it  until  the  death  of 
Jane  the  widow,  and  upon  her  death  became  possessed  of  the 
whole,  and  afterwards  died  at  the  age  of  27  intesttite  and  with- 
out issue.     At  her  death  the  defendants,  who  were  the  daugh- 
ters and  only  children  of  Mary  David,  then  deceased,  the  tes- 
tator's daughter,  and  next  devisee  named  in  the  will,  entered 
and  were  possessed  of  the  whole.     And  the  question  between 
them  and  the  lessors  of  the  plaintiff,  who  claimed  three-fourths 
as  heirs  of  the  testator's  other  three  daughters,  was,  whether 
the  limitation  in  favour  of  Mary  David  and  her  children  ever 
took  eflbct. 

Abbott  for  the  plaintifi^  contended  that  the  remainder  to  the 
children  of  Elisabeth  was.  for  life  only,  there  being  no  words 
of  inheritance  to  give  them  a  greater  estate ;  for  the  words  in 
default  of  such  issue,  upon  which  the  remainder  over  is  limited, 
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mean  tba  same  as^^in  de&ult  of  such  children."    Then  the        IS15 

devise  to  Mary  and  her  children  is  a  contingent  devise  only,        

on  the  event  of  there  not  I^ing  any  child  of  Elizabeth  to  take ;  ^yJSif 
and  if  there  should  be  a  child  of  Elizabeth^  then  the  remainder  ^oku 
over  to  be  void.  It  is  a  contingency  with  a  double  aspect ; 
Elizabeth  was  unmarried  at  the  death  of  the  devisor;  the  de- 
vise isy  if  Elizabeth  should  die  having  a  son  or  daughter,  the 
remainder  is  to  vest  in  them :  but  if  she  has  no  son  or  daugh-*  [  91 ' 
ter,  then  it  is  to. vest  in  Mary y or  her  children,  otherwise  to  be 
defeated.  Wherefore,  since  Elizabeth  died  and  left  a  daughter 
10  whom  a  life  estate  vested,  the  limitation  over  to  Mary  and 
her  qhildren  has  failed.  And  for  this  he  cited  Denne  v.  Page(a)y 
Keene  v.  Dickson  (&),  Hay  v.  Lord  Coventry  {c)y  Foste^n  v. 
Lord  Romney  (d).  Doe  v.  Perry n  (e),  Rex  v.  Marquis  ofStafi 
fordif)^  but  admitted  that  in  the  two  last  the  estates,  upon 
the  vesting  of  which  the  subsequent  remainders  were  held  to 
be  defeated,  were  estates  in  fee.  And  as  to  what  was  held  in 
Doe  V.  Dacre  (g\  that  the  words  ^*  for  default  pf  such  sons," 
did  not  make  the  remainders  over  contingent,  that  was  upon  a 
view  of  the  whole  will,  because  it  appeared  that  the  testator 
never  meant  his  heir  to  take  until  there  should  be  a  complete 
bilnre  of  the  issue  of  all  his  seven  sisters. 

JV.  E.  TaunUm^  contra^  admitted  that  the  estates  limited  to 
Elizabeth  and  her  sons  and  daughters,  and  to  the  testator's 
other  two  daughters,  their  sons  and  daughters  in  succession, 
were  only  life  estates ;  which  might  well  be,  since  life  estates 
majr  be  limited  to  unborn  children.  But  here  he  said,  as  in 
Doe  y.  Dacre^  it  was  plain  from  the  ultimate  limitation  to  his 
right  heirs  ^^for  want  of  all  such  issues^'^  that  the  testator  did  not 
intend  his  right  heirs  to  take  until  all  the  issues  of  his  daugh* 
ters  failed,  whereas,  as  the  plaintiff*  would  have  it,  if  the  first 
taker  should  have  a  son  in  whom  the  remainder  should  vest 
but  for  an  instant,  all  the  subsequent  limitations  would  be 
gone.  And  he  was  proceeding  to  observe  on  the  cases  cited,  [  92 
hut  was  stopped  by  the  Court. 

JLord  Ellbn BOROUGH,  C.  J.  It  appears  to  me  without  re- 
ference to  other  cases  that  the  testator  intended  to  give  suc- 
cessive estates  for  life  to  his  daughters,  inverting  the  order ; 
first  be  gives  it  to  his  younger  daughter  Elizabeth^  and  after 

(«)  11  Satiy  S03.  n.  (5)  I  B,  ^  P.  254.  n.  (c)  3  7*.  R.  83. 

{ii  It  Bmtf,  5M.  M  3  r.  A.  484.  (/)  7  East,  521. 

(g)\B.St  P'  250. 
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1815.       her  decease  (o  the  first  and  every  other  son  of  her  body,  (under* 

— —        which  devise  they  would  take  estates  for  life,)  and  for  want  of 

agahut       such  SOUS  to  the  daughters,  to  be  equally  divided  between  them, 

J0NB8.       311J  Jq  ^i^ge  there  should  not  be  more  than  one  daughter,  then 

to  her,  and  in  default  of  such  issue  to  his  daughter  Mary  with 

the  like  limitations,  and  then  to  his  daughter  Catherine  in  like 

manner.     The  question  is  whether  if  there  should  be  no  son 

or  daughter  of  Elizabeth^  or  if  being  any  such  they  should  fieiil, 

the  testator  intended  that  the  estate  should  go  over  to  the  next 

in  remainder.    And  it  appears  to  me  that  he  did  so  intend. 

For  this  is  plain  from  the  ultimate  remainder  *^  for  want  of  all 

such  issues,"  to  his  right  heirs,  that  the  testator  intended  that 

nothing  should  go  over  to  his  right  heirs  until  all  the  issue  of 

his  three  daughters  had  completely  failed. 

Le  Blanc,  J.  Taking  the  whole  will  together  I  think  the 
words  in  default  of  such  issucy  mean  if  there  should  be  a  failure 
of  issue. 

Baylet,  J.  Dernie  v.  Page^  and  Hajf  v.  Lord  Coventry, 
do  not  go  so  far  as  has  been  supposed ;  the  question  in  them 
was  not  whether  the  subsequent  limitations  should  be  defeated, 
[  93  ]  but  whether  the  devisees  took  life  estates,  or  estates  in  tail. 
And  the  Court  in  Doe  v.  Dacre  do  not  seem  to  have  followed 
the  authority  of  Keene  v.  Dickson,  neither  did  Lord  Kent/on 
much  approve  of  Denne  v.  Page,  when  Doe  v.  Dacre  was 
before  this  Court  in  error  (a).  Of  Keene  v.  Dickson  however 
it  may  be  observed  that  the  construction  was  such  as  to  ef- 
fectuate the  intention  of  the  testator,  for  the  daughters  would 
have  been  disappointed  if  it  had  been  construed  that  the  re- 
mainder over  vested.  But  here  such  a  construction  will  dis- 
appoint no  one. 

Dam  PIER,  J.  The  construction  contended  for  on  the  part 
of  the  plaintiff  would  disappoint  some  material  words  in  this 
will.  By  the  words  of  the  will  the  estate  was  not  to  go  over 
to  the  devisor's  right  heirs  except  ^'  for  want  of  all  such  issues," 
that  is,  all  the  sons  and  daughters  of  his  three  daughters.  The 
construction  of  the  plaintiff  would  reduce  it  to  this,  that  if  any 
one  of  the  sons  or  daughters  of  Elizabeth  should  take,  the 
other  remainders  were  to  be  at  an  end,  notwithstanding  there 
were  sons  and  daughters  of  Mary  and  Catherine.  But  I  con- 
strue the  words  '^  in  default  of  such  issue,"  and  in  order  to 
eflfectuate  the  intention  it  is  ab2K>lutely  necessary  so  to  construe 

(«)  sr./i.  112. 
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them,  in  this  way,  viz.  if  there  be  no  issue,  or  if  being  issue  it  1815. 

should  fail.    The  consequence  is,  that  there  must  be  iud£:ment  ^  *"""* 

for  the  defendants.  against 


Judgment  for  the  Defendants. 


JONBK. 


[94] 
Usher  and  Another  againsi  Dansey  and  Others.  Momdajf^ 

°  May  Ut. 

fTlHE  plaintiffs  declared  in  assumpsit,  as  indorsees  of  a  bill  Where  a  rer- 

M  *  .  diet  was  given 

X  of  exchange,  for  1574/.  18^.,  and  laid  the  damages  at  for  a  sum  cx- 
1630/.  And  at  the  trial  after  last  Michaelmas  term  the  jury  attS^^^^'the 
gave  a  verdict  for  1685/.,  being  the  amount  of  principal  and  dcciarntion, 
interest  to  the  4th  day  of  the  following  term ;  for  which  sum,  ^tercd  r^1!ibe 
together  with  costs,  judgment  was  entered  in  that  term. —  same. and  writ 
Error  in  parliament  on  this  judgment,  and  transcript  carried  the  judgment, 
in  on  the  15th  of  March;  and  the  error  assigned  was  for  the  J"*^'"?V*1*^ 

'  o  ^         for  cause,  the 

excess  of  the  verdict  above  the  damages  laid  in  the  declaration.  Court  allowed 
and  that  judgment  was  entered  thereon.    Joinder  in  error.  Unamend  the 
And  upon  a  former  day  in  this  term  the  plaintiffs  obtained  a  judgment  and 
rule  nisi  for  liberty  to  amend  the  judgment  roll  by  entering  a  tem  lubse^"  ^ 
remittitur  of  55/.,  and  to  have  judgment  for  the  residue,  and  3"*°^.*?  *u** 
also  to  amend  the  transcript  on  payment  of  costs  in  error,  &c.     judgment  was 
Gifford  now  shewed  cause,  and  admitting  that  the  Court  had  ^^^\^^Z\i- 
a  twofold  authority  to  make  amendments,  first,  at  the  common  titur  forthe 
law,  ^dly,  by  the  statutes,  denied  their  authority  to  amend  in 
this  case.     For  at  the  common  law  the  Judges  might  only 
amend  their  judgment  in  the  same  term  (a),  but  not  afterwards, 
and  therefore  according  to   Raj/  v.   Lister  {b)^  Chexeley  v. 
Morris(c)y  a  remittitur  cannot  be  entered  in  a  term  subsequent 
to  that  in  which  the  judgment  is  entered.'    And  even  in  the 
same  term  the  Judges  might  not  amend  a  mistake  of  the  jury,       [  05  ] 
and  of  the  party  himself  in  taking  judgment  for  the  whole,  in* 
stead  of  entering  a  remittitur  for  the  excess  and  taking  judg- 
ment for  the  residue,  which  the  plaintiff  in  this  case  ought  to 
have  done  (a).    Wherefore  the  Court  in  Sabin  v.  Long{b) 
refused  the  amendment,  because  the  plaintiff's  taking  damages 

(a)  8^^.157.     GWft.  C.P.108.  (6)  25/r.  1110.    Andr.Zf^l 

(e)2A/.i2.1300. 

(a)  Stmi^d  r.  Bcsn^  2Bac,  Ahr.  Damages,  (D.  2.)     Coy  v.  Hymes,  2  Str,  1171 

{h)  1  WUs.  30. 

Vol.  IV.  F 
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1815.        for  the  whole  made  the  judgment  bad  in  law,  and  it  was  a 
''  mistake  founded  upon  the  verdict.     And  as  to  Pickwood  v, 

against       Wright  {c)^  wherc   the  Court  allowed   the  amendment,  non 

Dansey.  constat  but  that  it  was  in  the  same  term,  and  unless  it  bad 
been  allowed,  it  appears  by  the  note  that  the  plaintiff  would 
have  been  out  of  time.  Besides,  that  case  is  at  variance  with 
Sandiford  v.  Bean^  there  cited,  and  the  other  authorities  were 
not  pointed  out  to  the  attention  of  the  Court.  That  case  also 
was  before  joinder  in  error,  but  here  it  is  after  ;  and  it  seems 
that  after  in  nulla  est  erratum^  it  is  never  admitted  to  amend 
errors;  Barnslet/y.  Shrimpton  (d).  Sdly,  As  to  the  statutes, 
it  has  always  been  considered  that  the  only  things  amendable 
by  stats.  8  //.  6.  c.  12.  and  c.  15.  (of  amendments)  are  mis- 
prisions of  the  clerks,  and  that  they  do  not  extend  to  any  de- 
fault of  the  party  or  his  counsel  (e) ;  and  so  strict  was  this  rule 
held,  that  it  was  adjudged  in  an  action  upon  the  case,  if  the 
plaintiff  recovers  costs,  and  the  record  is  entered  that  he  shall 
recover  per  incrementum  assessed  per  Jur.  where  it  ought  to 
be  per  Cur»<^  for  the  Court  increases  it  and  not  the  jury,  though 
this  be  but  a  mistake  in  a  letter,  yet  because  it  is  in  a  judg- 
ment, it  ciaonot  be  amended  by  the  statute  (/). 

[  96  ]  Parkj  Marrj/at^  and  Abbott^  contra,  cited  Short  v.  Cojffin(a)^ 

Petrie  v.  Hannay  (i).  Hot  v.  Perkins  (c),  Newnham  v.  Ijaw{d)j 
Hardy  v.  Cathcart  (<?),  Dunbar  v.  Hitchcock  (/),  in  answer  to 
the  objections  that  the  Court  could  not  make  this  amendment 
after  the  term  of  the  judgment,  and  after  joinder  in  error. 
And  they  relied  on  Pickwood  v.  Wright  for  the  making  it,  in 
opposition  to  Sandiford  v.  Bean,  And  as  to  this  being  the 
party's  own  error  to  enter  the  judgment  for  the  whole  damages, 
the  entering  of  judgment  is  the  act  of  the  Court  and  not  of  the 
party ;  neither  could  the  party  of  himself  have  remitted  the 
damages,  and  signed  judgment  for  the  lesser  sum,  without 
leave  of  the  Court;  Dickinson  v.  Plaisted(g).  Wherefore 
the  error  is  the  misprision  of  the  clerk,  and  is  amendable  as 
such  under  the  statutes,  at  the  discretion  of  the  Court. 

Cur.  adv.  vult. 
Lord   Ellen  BOROUGH,  C.  J.  on  this  day  delivered  the 
judgment  of  the  Court. 

(c)  1  H,  BL  643.  (<f)  S  ATod,  304.  (e)  8  /Zep.  162. 

(/)  Fm.  Abr,  Amendment,  F.  pi,  2.  (a)  5  Burr.  2730. 

(b)  ^r.R.  659.  (c)  Ibid.  749.  (rf)  5  T,  R.  b77. 

(e)  1  Marsh.  R.  180.  (/)  AhU,  toI.  iU.  591.  (g)  7  T.  R.  474. 
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This  was  a  question  arising  after  writ  of  error  brought        1815. 

upon  a  judgment ;   the  judgment  was  entered  for  1,685/.  the       JJ 

damages  found  by  the  jury,  the  damages  laid  in  the  declara-       agaiHtt 
tion  being  only  1,630/.,  and  the  application  was  for  leave  to      1>an»ek 
amend  the  judgment  roll  by  entering  a  remiltilur  for  the  di& 
ference.    And  the  question  in  this  case  is  whether  this  amend- 
ment can  be  made  after  judgment  given  in  a  former  term,  and 
writ  of  error  brought  thereon,  and  joinder  in  error.     It  wag 
objected  that  it  could  not  be  made  after  the  term  in  which 
judgment  was  given,  and  it  was  not  contended  that  it  could      [  97  ' 
except  bj  the  authority  of  the  Court.    Several  cases  were 
cited,  and  the  Court  think  that  there  are  two  express  autho- 
rities for  allowing  this  amendment ;  one  in  Marsh.  Rep.  C  P. 
180.  Hardy  v.  Calhcart^  and  a  former  case  in  1  //.  BL  643. 
Pickwood  V.  Wright.    Hardy  v.  Cathcari  was  a  penal  action, 
and  the  jury  found  a  verdict  for  the  plaintiff*  with  Is.  damages, 
which  could  not  lawfully  be,  because  damages  cannot  be  given 
for  the  detention  of  the  debt  in  a  penal  action.    And  judg- 
ment having  been  entered  for  the  damages,  error  was  brought 
thereon  for  that  cause,  and  upon  application  to  the  Court  of 
Common  Pleas  for  leave  to  amend  the  judgment  by  entering 
a  remiUitur  of  the  damages,  the  Court,  after  a  review  of  the 
precedents  and  after  taking  time  to  consider,  thought  itself  at 
liberty  to  make   the  amendment.     There  the  question   was 
argued  whether  the  amendment  could  be  made  by  stat.  8  H. 
€.,  which  authorizes  the  Judsres  to  amend  all  which  in  their 
discretion  seems  to  be  misprision  of  the  clerks.    It  was  argued 
that  tt^  Court  had  authority  to  allow  the  amendment,  in  that 
which  was  clearly  a  misprision  of  the  clerk  within  the  statute; 
and  Heathy  J.  who  delivered  the  judgment,  said  that  *^  It  was 
a  rule  at  common  law  that  a  judgment  could  not  be  amended 
after  the  term  in  which   it  had  been  entered   up,   but  that 
several  statutes  had  corrected  and  supplied  this  defect  in  the 
law,  and  particularly  the  statute  of  H.  6.  relieved  in  all  cases 
where  the  error  had  arisen  from  the  misprision  of  the  clerk." 
Thus  it  seems  as  if  the  amendment  made  in  that  case  was 
founded  upon  the  statute,  considering  the  error  as  the  mis- 
firision  of  the  clerk.     In  Pickwood  v.  Wright  the  same  leave 
was  given  to  enter  a  remiltilur  of  the  damages  found  beyond      L  ^^  J 
the  sum  laid  in  the  declaration,  as  is  sought  by  the  present 
rule,  and  that  also  was  done  pending  a  writ  of  error,  though 
whether  after  joinder  in  error  does  not  appear ;  but  that  cir^ 

F2 
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1815.       cumstance  is  immaterial  as  to  the  power  of  the  Court,  and  can 
rj  only  operate  if  at  all  upon  its  discretion.    The  only  limitation, 

against  indeed,  that  seems  lo  have  been  pressed  in  argument  was,  that 
Danscv.  ijjjg  cannot  be  done  after  the  term  in  which  judgment  is  en- 
tered ;  yet  this  appears  to  have  been  done  in  Pickwood  v. 
Wright^  for  the  amendment  was,  according  to  the  report,  on 
the  4:th  of  Jult/^  and  upon  inquiry  it  turns  out  that  the  judg- 
ment was  of  Easter^  which  was  the  preceding  term.  In  that 
case  Sandiford  v.  Bean  was  cited  from  S  Bac.  Abr.  (OwilL 
edit.)  S67.  (Damages.  D.  8.)  ^^  that  if  the  jury  give  more,  the 
plaintiff  must  relinquish  the  extra  damages ;  for  if  he  enter 
up  judgment  for  the  whole  which  the  jury  give,  it  is^error, 
and  cannot  be  amended  or  helped  in  any  manner."  That  the 
party  may  not  do  it  after  the  term  without  the  interposition  of 
the  Court  is  correct,  but  not  that  it  may  not  be  done  at  all,  es- 
pecially if  it  is  to  be  considered  as  the  misprision  of  the  clerk. 
And  certainly  this  has  been  considered  in  former  cases  as  the 
misprision  of  the  clerk.  In  Owen^  45.  the  plaintiff  laid  his 
damages  at  20/.,  the  jury  gave  SO/.,  and  by  the  Court,  the 
^  plaintiff  shall  recover  no  more  than  he  has  declared  for,  and 

this  ought  to  be  done  of  course  bj  the  clerks.  And  for  this 
position  g  H.  6.  7.  8  H.  6.  4.  42  Ed.  3.  7.  are  cited.  The 
case  of  Rat/  v.  Lister j  2  Sir.  1 1 10.,  but  better  reported  Andr. 
384.,  ,wa8  relied  on  in  argument  against  the  rule.  There 
Page,  J.  considered  that  the  sum  found  beyond  the  damages 
laid  was  surplusage,  and  ought  to  be  rejected  as  vitium  clerici^ 
[  99  ]  And  not  warranted  by  the  record  ;  but  the  other  Judges  held 
the  contrary.  And  Lee,  C.  J.  said,  that  this  could  not  be  con- 
sidered as  vitium  clerici,  because  (according  to  10  Co.  1 17.  6.) 
in  some  cases  the  plaintiff  might  have  judgment  for  more  da- 
mages than  he  has  counted  for.  I  confess  the  reason  somewhat 
staggered  me,  and  upon  looking  to  the  authority  cited  for  it,  I 
found  that  although  Lord  Coke  in  his  position,  and  Lee,  C.  J. 
are  literally  borne  out  by  the  authority,  yet  they  are  not  by 
any  means  substantially  so  for  the  purpose  for  which  the  au- 
thority is  cited.  For  the  case  cited  (8  H.  6.  5.  a.)  by  no 
means  establishes  that  the  plaintiff  may  have  more  damages 
against  the  defendant  than  what  he  has  counted  for  against  him, 
but  that  having  counted  in  detinue  against  the  defendant  for 
damages  to  a  certain  amount,  he  may  recover  against  the  gar» 
fdshee  (against  whom  he  has  alleged  no  particular  amount  of 
damages)  a  greater  sum  than  he  has  laid  a&  bis  damages 
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against  the  defendant.  As  to  the  other  point,  Martin,  then  a  J  815. 
Judge  of  the  Common  Pleas,  sajs,  "  Whether  he  shall  r^  JJ 
cover  damages  according  as  he  had  declared,  or  according  to  against 
what  is  found  by  the  inquest,  it  seems  to  me  that  this  declara-  Dansey, 
tion  will  not  estop  him,  for  as  to  the  garnishee  he  does  not  de- 
clare at  all,  wherefore  as  to  this  he  is  at  large  :**  and  Paston^ 
another  Judge,  afterwards  (p.  11.)  says,  ^^  The  damages  to  be 
recovered  against  the  defendant  cannot  be  the  damages  to  be 
recovered  against  the  garnishee ;  and  this  declaration  shall  not 
estop  the  plaintiff  to  recover  damages  beyond  what  he  had  de- 
clared against  the  defendant,  for  as  I  have  said  they  are  other 
damages."  Therefore  the  reason  given  by  hecy  C.  J.  in  an- 
swer to  Page,  J.,  that  the  entry  of  the  excess  of  damages 
found  by  the  verdict  could  not  be  considered  as  vUium  clerici 
and  surplusage,  because  the  plaintiff  might  recover  more  than  [  ^^  J 
the  damages  laid,  is  not  true  when  applied  to  the  defendant 
against  whom  the  damages  are  laid.  And  so  Lord  Rolle 
(I  liolL  Abr.  578.)  properly  explains  it ;  "  but,  says  he,  the 
plaintiff  in  detinue  shall  recover  more  damages  against  the 
garnishee  than  he  had  counted  for,  for  his  count  was  not 
against  the  garnishee,  but  against  the  defendant,  and  damages 
against  him  are  for  the  delay  after  the  count."'  Thus  it  ap- 
pears Lord  Coke  had  taken  that  up  as  a  general  position^ 
which  was  only  founded  upon  the  case  as  against  the  garnishee, 
and  Lee,  C.  J.  probably  adopted  it  without  looking  to  the  au- 
thority upon  which  it  rested.  And  thus  far  I  have  thought  it 
right  to  advert  to  the  case,  in  regard  to  what  has  been  thrown 
out,  that  the  plaintiff  may  recover  more  damages  than  he 
counts  for.  Without  determining  whether  this  may  be  treated 
as  vitium  clericij  which  however  seems  to  have  been  the  opi- 
nion in  Hardy  v.  Calhcart,  or  whether  it  falls  within  the  scope 
of  the  Courtis  general  authority  to  amend,  as  in  Pickwood  v. 
Wrighly  it  appears  from  that  case  that  the  Court  has  authority 
to  amend  such  errors  as  this  after  the  term  of  the  judgment. 
I  have  before  observed  that  it  turns  out  upon  inquiry,  though 
the  report  does  not  state  it,  that  the  amendment  in  Pickwood 
V.  Wright  was  of  a  term  subsequent  to  the  judgment;  there- 
fore upon  that  precise  authority,  we  think  that  the  Court  may^ 
make  this  amendment.  Although  the  party  cannot  himself 
DOW  make  it,  yet  if  the  Court  can,  they  may  authorize  him  to 
become  their  instrument  by  entering  a  remittitur  for  the  excess. 
If  they  may  do  it  by  their  own  authority,  they  may  do  it  by 
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1815.       deputing  Iiim.    Wherefore  we  are  of  opinion  that  this  rale 

^j~^^       rfught  to  be  made  absolute. 

against  Rule  absolute. 

Dansev. 


[101] 
T^ietday,  RosE  and  Others  against  Miles. 

May  2d. 

Where  plain-  ii^RROR  to  reverse  a  judgment  of  the  Common  Pleas. 

SLtSJ^"^^  J-i  The  plaintiff  declares  in  one  of  the  counts,  that  whereas 

at  the  time  of  the  plaintiff  before  and  at  the  time  of  committing  the  griev- 

SelScv"'  ances  by  the  defendants,  was  lawfully  possessed   of  certain 

hewasnan-  barges  and  other  craft  laden  with  goods,  wares,  and  mer- 

Gm?g  laden  c^andizes  of  the  plaintiff,  and  just  before  and  at  the  time  of 

with  goods       committing:  the  grievances  was  navififatins:  his  said  barges  and 
along  a  public  a        i   5  i  ♦   •  •     Ti  i  .     c 

DATiffable         ^^^  ^^  laden  along  a  certain  navigable  creek,  part  of  a  cer- 

cireek,  and        tain  public  river,  situate,  &c.,  vet  the  defendants  well  knowing 

that  defendant  ^,       ^  ,\  .  •    •  j  r  ii  j         •     ^i     • 

wrongfully  the  premises,  but  contriving  and  wrongfully  and  unjustly  in* 
^m^acroii  lending  to  injure  the  plaintiff,  and  to  prevent  him  from  navi- 
and  kept  the  gating  his  barges  and  craH,  so  laden  as  aforesaid,  along  the 
moored,  from  ^^'^  public  navigable  creek,  heretofore,  to  wit,  on,  &c.  wfong- 
tbencehi-  fyUy  a^j  injuriously  moored  and  fastened,  and  caused  to  be 
thereby  ob-  nioored  and  fastened,  a  certain  barge  across  the  said  public 
pubii^'^-  navigable  creek,  and  the  channel  thereof,  and  kept  and  con- 
gable  creek,  tinned  the  said  barge,  so  moored  and  fastened  across  the  said 
thepfidntlff  navigable  creek,  and  the  channel  thereof,  for  a  long  space  of 
Iroin  narigat-  time,  to  wit,  from  thence  hitherto,  and  thereby  during  all  the 
loladeiLjS'  ti^e  aforesaid  obstructed  the  said  public  navigable  creek  and 
ww'oWi  d^to  ^^^  channel  thereof,  and  thereby  prevented  the  plaintiff  from 
couFeyhis  navigating  his  said  barges  and  crafl  so  laden  along  the  said 
Sbtanceoi^r  P"^"^  navigable  croek  ;  by  reason  of  all  which  premises  the 
land,  and  was  plaintiff  was  not  only  during  all  the  time  aforesaid  obligred  to 

put  to  trouble  ii   i.*  -j  j  i  i        i-  * 

andezpencein  convey  all  his  said  goods,  wares,  and  merchandizes,  a  great 
the  carnage  of  distance  over  land,  but  was  also  during  the  time  aforesaid  pat 

hisgoodsovcr  .  .        li  j  •  •  •  •  l-    -       - 

Und :  Held      to  *  great  trouble  and  inconvenience  in  carrying  on  his  business, 

8uch*a  iweclal   ^"^  ^^^^  ^^^^  obliged  to  expend  divers  large  sums  of  money^ 

damage  for       to  wit,  500/.,  in  and  about  the  carriage  of  his  said  goods, 

tionuponTbe    wares,  and  merchandizes,  over  land  as  aforesaid. 

case  would  lie.       Plea,   not  guilty;  and  a  general  verdict  for  the  plaintiff 

[*  102  ]     ypon   the   whole  declaration,  with  ^Os,  damages.    And   the 

errors  assigned  were,  that  the  supposed  obstructions  in  th^ 

public  navigable  river  in  the  declaration  mentioned,  are  in  the 

nature  of  a  common  nuisance  to  all  the  subjects  of  the  realn>^ 
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and  not  of  a  particular  or  private  injury  to  the  plaintiflT;  and       1815. 
it  is  not  shewn  that  the  plaintiff  has  actually  incurred  or  8us«        '' 
tained  any  special  damage  by  reason  of  such  obstructionsjil    atrmiut 
Also,  that  the  plaintiflT  has  brought  a  personal  civil  action,       Miles. 
and  recovered  damages  therein  for  a  grievance  or  nuisance 
remediable  only  by  criminal  prosecution.     Also,  that  the  de- 
claration is  not  sufficient  in  law,  &c.    Joinder  in  error. 

Marri/at^  in  support  of  the  errors,  contended  that  the  rule 
of  law  was  clear,  that  for  a  common  nuisance  in  a  public 
highway  the  remedy  is  by  indictment  and  not  by  action,  unless 
there  be  some  special  damage  alleged  ;  the  reason  of  which 
rale  is  for  the  avoiding  of  multiplicity  of  suits ;  for  if  this 
plaintiflT  may  have  an  action,  by  the  same  rule  every  p^rson 
navigating  the  creek  may  have  the  like  action.  AVherefore 
the  plaintiflT,  in  order  to  maintain  this  action,  ought  to  shew  a 
particular  damage.  Thus  it  was  considered  in  Chichester  v. 
Lethbridge  {a) ;  and  thus  according  to  Hubert  v.  Groves  {n)  [  103  ] 
the  mere  obstruction  of  the  plaintiflT's  trade,  or  as  it  was  re- 
solved in  Paine  v.  Partrich  (6),  the  delaying  him  in  his 
journej  a  little  while,  by  reason  whereof  be  is  damnified,  or 
some  important  aflfair  is  neglected,  is  not  such  a  special  da- 
mage for  which  an  action  on  the  case  will  lie,  but  the  parti- 
cular damage  ought  to  be  direct  and  not  consequential,  as  for 
instance,  the  loss  of  his  horse^  or  some  corporal  hurt.  Now 
in  this  case  the  plaintiflT  has  not  declared  for  any  particular 
damage,  but  generally  that  his  craft  was  obstructed,  by  reason 
of  which  he  was  compelled  to  take  his  goods  another  way,  and 
pat  to  inconvenience  and  expence,  all  which  is  consequential, 
and  must  be  common  to  every  one  who  before  used  the  way, 
and  there  is  no  direct  damage  to  his  property  or  person. 

Lord  Ellenborougii,  C.  J.  In  Hubert  v.  Groves  the 
damage  might  be  said  to  be  common  to  all,  but  this  is  some- 
thing diflferent,  for  the  plaintiflT  was  in  the  occupation,  if  I  may 
so  say,  of  the  navigation  ;  he  had  commenced  his  course  upon 
it,  and  was  in  the  act  of  using  it  when  he  is  obi^tructed.  It  did 
not  rest  merely  in  contemplation.  Surely  this  goes  one  step 
farther;  this  is  something  substantially  more  injurious  to  this 
person,  than  to  the  public  at  large,  who  might  only  have  it  in 
contemplation  to  use  it.  And  he  has  been  impeded  in  his  pro- 
gress by  the  defendants  wrongfully  mooring  their  barge  across, 

(a)  WUUiy  71.    See  alio  Co.  lAt,  56.  a.  (a)  1  Esp,  N,  P.  C,  148. 

(&)  Carth.  191. 
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1815.       and  has  been  compelled  to  unload  and  to  carry  his  goods  over 

r  land,  by  which  he  has  incurred  expence,  and  that  expence 

aKoinsi   ^jjcaused  by  the  act  of  the  defendants.     If  a  man's  time  or  his 

Miles.        money  are  of  any  *  value,  it  seems  to  me  that  this  plaintiff  has 

I-  -I     shewn  a  particular  damage. 

Baylby,  J.  The  defendants  in  effect  have  locked  up  the 
plaintiff's  craft  whilst  navigating  the  creek,  and  placed  him 
in  a  situation  that  he  unavoidably  must  incur  expence  in  order 
to  convey  his  goods  another  way. 

Dampier,  J.  The  present  case  I  think  admits  of  this  dis- 
tinction from  roost  of  the  other  cases,  that  here  the  plaintiff 
was  interrupted  in  the  actual  enjoyment  of  the  highway. 
The  expence  was  incurred  by  the  immediate  act  of  the  de« 
fendants,  for  the  plaintiff  was  forced  to  unload  his  goods,  and 
carry  them  over  land.  If  this  be  not  a  particular  damage,  I 
scarcely  know  what  is. 

Per  Curiam^  Judgment  affirmed. 

Heath  was  to  have  argued  for  the  defendant  in  error. 


[  105  ] 
Wednesday       ^'  Viscount  DuNCAN,  Exocutor  of  Ld.  ViscQunt,  DuNCAy, 
Uay3d,  deceased,  against  Mlychbll,  Administrator  of  Sir  A.  Mit- 

ch ell^  deceased. 

The  King's  fXlHIS  case  Was  argued  in  Trimty  term  1814,  by  Brougham 
^^tji^^  A  for  the  plaintiff,  and  E.  Lawes  for  the  defendant,  upon 
isoo,  for  tbc  the  two  points  determined  by  the  Court.  The  followinor  cases 
piSetSicnin   were  cited  upon  the  second  point;  Lord  Nelson  v.  Tucker  {a), 

the  expedition 

to  tbe  Ttxel^  did  not  intend  to  authorize  the  two  commanders  in  chief,  and  the  flag  and  general 
officersy  or  auch  of  them  as  could  conveniently  be  assembled,  to  determine  or  to  refer  to  the  de- 
termination of  others,  the  right  of  a  flag  officer  claiming  his  share  of  the  distribution,  as  being 
the  naval  commander  in  chief  at  the  time  of  the  capture. 

VHicTe  an  admiral,  appointed  to  the  command  of  an  expedition  from  this  country  was  in- 
itnicted  to  put  himself  and  his  fleet  under  the  command  of  the  admiral  commanding  the  station, 
if  his  co-operation  should  be  necessary,  and  did  accordingly  put  himself  and  his  fleet  under  such 
command,  and  was  directed  by  the  admiral  of  the  station,  whilst  he  remained  with  him  to  consider 
himself  under  his  command,  and  to  attend  to  all  orders  and  signals  whilst  tbe  fleets  were  on  the 
tame  station,  and  the  admiral  of  the  station  did  several  acts  forwarding  the  objects  of  the  expedi- 
tion, and  issued  orders  relatmg  thereto,  but  in  consequence  of  ill  health  left  the  station  with  the 
riiips  under  his  command,  and  sailed  for  England,  and  at  the  time  when  the  enemy's  fleet  agreed 
to  surrender  waa  out  of  sight,  and  not  in  a  situation  to  have  afforded  the  least  assistance,  and  tiie 
enemy's  fleet  surrendered  the  day  after  he  sailed  :  Held  that  the  admiral  of  the  station  was  not 
entitled  to  his  share  of  distribution  of  prise  as  commander  in  chief  of  the  expedition  at  the  time 
0f  the  capture,  but  that  the  admiral  appointed  to  the  command  of  it  was. 

(«)  4  East,  238. 
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Johnstone  v.  Margetson  (A),  Case  of  the  Island  of  Trinidad  {c)^       1815. 

Case  of  the  Lord  MiddUlon  (d),  Pigot  v.  White  (e).  A^ " 

Lord  Ellenborough,  C.  J.  on  this  day  delivered  ihe^K^aiZt^^ 
judj^ent  of  the  Court.  This  was  an  action  for  money  had  Mitchell. 
and  recpived,  brought  to  ivy  the  validity  of  the  late  Lord 
Duncan^s  claim  to  share  in  the  prizes  taken  in  the  Texel  in 
August  1799,  as  naval  commander  in  chief  at  the  time  of  that 
capture.  There  were  two  questions  discussed  upon  the  argu- 
ment :  one,  whether  the  question  of  right  was  not  concluded 
and  bound  by  an  award  made  by  certain  referees  on  the  Sd  of 
December  1806;  the  other,  whether  independently  of  that  [  106  ] 
award,  and  considering  the  question  as  not  so  concluded  and 
bound,  Lord  Duncan  stood  in  the  situation  of  naval  com- 
mander in  chief  of  the  ships  concerned  in  the  capture  at  the 
time  when  the  capture  was  made,  and  whether  Sir  Andrew 
Mitchell  was  not  a  mere  flag  oflicer  under  him,  or  whether 
Lord  Duncan  was  not  wholly  unconnected  with  the  capturing 
ships  at  the  time  of  the  capture,  and  Admiral  Mitchell  the 
naval  commander  in  chief  at  that  period.  Tie  first  question, 
which  is  on  the  effect  of  the  award,  depends  upon  His  Ma- 
jesty's warrant  of  the  S6th  of  June  1800.  By  that  warrant 
the  king  grants  the  produce  of  the  ships,  &c.  to  Sir  Ralph 
Ahercrombicy  BJhd  Sir  Andrew  Miichellf  byname,  but  without 
describing  them  as  commanders  in  chief  of  the  land  and  naval 
forcea,  in  trust  to  be  by  them  paid  and  distributed  to  and 
aoiODgst  such  persons  employed  in  the  army  and  navy  on  the 
said  expedition,  as  might  be  entitled  thereto,  according  to  a 
plan  of  distribution  stated  in  the  warrant.  By  that  plan  the 
whole  was  to  be  divided  into  eight  equal  parts,  and  of  those 
one  eighth  was  to  go  ^^  to  the  two  commanders  in  chief  of  the 
^  armj  and  navy,  (it  being  a  conjunct  expedition,)  and  to  the 
'^  flag  and  general  oflicers,  so  that  each  commander  in  chief 
^^  should  take  double  that  share  which  each  general  or  flag 
**  officer  not  being  commander  in  chief  should  take,  but  if  the 
^  number  of  flag  and  general  officers,  exclusive  of  the  two 
^  commanders  in  chief,  should  exceed  four,  in  that  case  a 
^  moiety  of  the  said  eighth  was  to  be  divided  equally  between 
^^  the  two  commanders  in  chiefs  and  the  other  moiety  among  the 
^flag  and  general  officers.'"  The  warrant  then  specified 
amongst  what  persons  the  other  T-Sths  should  be  distributed, 

{h)  1  H,  Bl.  261.  (c)  5  Roh.  Adm,  B.  92. 

(d)  A  Rob.  Adm.  it.  153.  (r)  1  H.  Bl.  265.  ti. 
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1815.       as  colonels  and  majors  in  the  army,  and  post  captains  and 
"LarTDv'cAM  ™^ster8  and  commanders  in  the  navy,  in  the  2d  class  :  captains 

against       of  marines  and  land  forces,  and  sea  lieutenants  and  others,  in 
Mitchell,     ^j^^  gj  ^j^gg  ;  and  so  in  different  classes,  pursuing  and  compre- 
hending the  different  descriptions  of  oificers,  seamen  and  sol- 
diers, in  the  two  services  ;  and  concluded  with  this  provision  : 
"  And  we  are  graciously  pleased  farther  to  order  and  direct 
"  that  in  case  ani/  doubts  shall  arise  respecting  the  said  distribu' 
*^  tion^  and  the  classing  vf  the  different  indiziduals  concerned^ 
*^  the  same  shall  be  determined  iy  the  two  commanders  in  chief  j 
*^  and  the  Jlag  and  general  officers^  or  such  of  them  as  can  con- 
"  veniently  be  assembled,  or  by  such  person  or  persons  to  whom 
"  thej/^  or  the  majority  of  them^  shall  agree  to  refer  the  same.^^ 
Under  this  clause  four  of  the  general  officers  concerned  in  the 
expedition,  being  all  who  could  conveniently  attend,  and  there 
having  been  no  flag  officer  but  Sir  A.  Mitchell^  referred  the 
question  of  Lord  Duncan's  right  to  three  referees,  and  they 
decided  in  Lord  Duncan'*s  favour,  and  if  the  king's  warrant 
authorized  such  reference,  their  award  is  conclusive.     Upon 
our  desiring,  at  the  close  of  the  argument,  to  be  supplied  with 
a  copy  of  any  memorial  presented,  or  representation  made  to 
the  crown,  prior  to  the  granting  of  the  warrant  in  question, 
and  which  might  be  supposed  to  have  operated  as  an  induce* 
roent  to  the  grant,  and  to  be  therefore  regarded  as  explanatory 
in  some  degree  of  its  intention  and  object,  we  were  furnished 
with  a  copy  of  a  memorial  presented  by  Sir  A.  Mitchell^  dated 
the  17th  of  April  1800,  two  months  and  nine  days  before  the 
warrant  of  distribution  of  the^th  June  1800  issued,  and  this 
letter,   coupled    with    the    subsequent  warrant   shews   very 

[  108  ]  strongly  that  the  crown  in  its  warrant  contemplated  Sir  A, 
Mitchell,  and  nobody  else,  as  the  naval  commander  in  chief, 
and  did  not  mean  to  reserve  any  doubt  on  that  subject  for 
the  arbitration  of  the  two  commanders  in  chief,  and  the 
general  and  flag  officers,  under  the  provision  before-men- 
tioned. It  is  material  to  look  to  that  memorial,  for  in  it,  it  is 
plain  Sir  A.  Mitchell  considers  himself  as  having  the  command 
all  along,  and  never  considers  Lord  Duncan  in  any  other  light 
than  as  having  afforded  him  assistance.  He  states  in  his  me- 
morial the  unceasing  and  powerful  support  afforded  him  by 
Liord  Duncan  with  the  fleet  under  his  command,  that  condem- 
nation had  been  made  of  four  frigates  and  two  hulks  captured, 
and  that  His  Majesty  had  been  pleased  to  direct  that  those 
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ships,  late  in  the  service  of  the  Balavian  Republic,  which  sor-  ^815. 
rendered  to  the  squadron  under  his  command,  should  be  di-  LordEuwcAM 
tided  between  the  navy  and  army,  employed  in  that  expedition.  against 
And  then  he  complains  of  measures  that  had  been  taken  to  ^^^^^^^^^ 
procure  a  different  mode  of  distributing  the  some.  Thus  far 
he  uniformly  treats  it  as  a  service  performed  under  his  com- 
mand, and  he  then  concludes  by  petition  that  His  Majesty 
would  direct  distribution  in  equal  moieties  to  the  navy  and 
army,  praying  this  on  behalf  of  himself,  the  officers,  seamen, 
and  mariners  lately  serving  under  him,  and  never  adverting  to 
Lord  Duncan.  The  objection  made  to  the  reference  is,  that 
it  could  not  have  been  in  the  contemplation  of  the  crown, 
when  this  warrant  (explained  particularly  as  it  is  by  reference 
tathe  memorial)  was  framed,^  matter  of  doubt,  who  were  the 
two  commanders  in  chief;  that  it  was  not  worded  with  a  view 
to  BQch  a  question  ;  and  that  it  never  could  have  been  the  in- 
tention to  submit  such  a  question  to  the  tribunal  this  warrant 
creates.  The  words  which  the  warrant  uses  to  designate  the  [  109  ] 
cases  in  which  this  tribunal  is  to  act,  are  "  in  case  any  doubts 
shall  arise  respecting  the  said  distribution  and  the  classing  of 
the  different  individuals  concerned."  ^'  Classing  the  individuals 
concerned"  is  not  properly  applicable  to  the  situation  of  an  in- 
dividual not  being  one  of  any  class  of  persons,  and  the  deter- 
nioing  in  which  of  the  several  classes  they  are  to  rank  assumes 
it  to  be  matter  of  certainty  who  the  individuals  to  be  affected 
by  such  determination  are,  and  if  the  object  were  to  give  a 
power  to  decide  what  persons  were  concerned,  it  would  be  a 
very  imperfect  mode  of  accomplishing  that  object,  merely  to 
give  a  power  to  class  the  different  individuals  concerned. 
And  the  other  words  as  to  ^^  doubts  respecting  the  said  distri- 
bution" are  not  much  better  calculated  to  confer  the  power  of 
deciding  who  were  the  individuals  concerned.  It  is  not  necessary 
for  us  to  say  whether  those  words  are,  or  are  not  properly  large 
enough  to  let  in  such  a  question,  if  we  could  collect  from  any 
other  parts  of  the  warrant  that  it  was  intended  to  comprehend 
it ;  but  the  inaptitude  of  the  words  in  themselves  to  compre- 
hend such  a  question  afford  one  ground  for  presuming  that 
there  was  no  such  intention.  Another  ground  of  presumption 
arises  from  the  tribunal  which  this  warrant  creates.  It  cer- 
tainly must  have  been  intended  that  they  should  be  capable  of 
deciding  in  the  first  instance,  by  themselves,  whatever  question 
they  might  afterwards  upon  consideration  choose  to  refer.    The 
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1815.  powers  of  deciding  and  referring  are  apparently  co-extensive. 
"T"  Now  it  is  obvious  that  any  decision  by  the  oflScers  themselves, 
against  or  by  their  referees,  might  in  many  cases  be  frustrated,  and 
Mitchell,  rendered  ineflfectual,  by  the  *  improper  admission  or  exclusion 
[*  110  ]  Qf  Liord  Duncariy  either  in  his  voting  upon  the  decision  of  the 
question  itself,  or  upon  the  choice  of  referees  to  decide  it. 
Suppose,  for  instance,  five  of  the  other  officers  to  meet,  either 
to  decide  the  question  themselves,  or  to  nominate  referees,  and 
liord  Duncan  to  lay  in  his  claim  to  attend  and  vote :  and  sup- 
pose of  the  five,  three  to  be  against  Lord  Duncan's  claim,  and 
two  for  it :  no  decision  by  them  could  conclude  the  question, 
nor  could  any  nomination  of  referees  in  which  the  three  and 
the  two  voted  different  ways  be  free  from  further  question.  If 
LfOrd  Duncan  were  suffered  to  interfere  and  to  vote  with  i\^e 
two,  it  would  be  open  to  the  objection  afterwards,  that  a  per* 
son  who  had  no  right  had  been  joined  with  the  persons  who 
alone  bad  the  power,  and  if  he  were  excluded  and  not  suffered 
to  interfere,  the  question  that  he  was  unjustly  and  wrongfully 
excluded  would  still  be  open.  The  uncertainty  therefore 
which  would  constantly  occur,  as  to  who  would  be  the  persons 
properly  entitled  to  sit  and  vote  upon  the  decision  of  this  ques- 
tion, or  upon  the  nomination  of  the  referees  to  decide  it,  fur- 
nishes a  strong  ground  for  presuming  that  such  a  question  was 
not  in  the  contemplation  of  the  crown  when  this  warrant  was 
framed,  and  coupled  with  the  memorial,  a  conclusive  one,  that 
there  was  no  intention  of  submitting  this  question  to  such  a 
tribunal,  or  to  referees  appointed  by  them.  For  these  reasons 
we  are  of  opinion  that  the  reference  in  this  case  was  not  au- 
thorized by  the  king's  warrant.  And  this  brings  us  to  the 
second  question,  which  (the  award  being  removed  out  of  the 
ivay)  is  open  for  our  decision ;  and  that  is,  whether  JLord 
Duncan^  or  Sir  A.  Mitchellj  was  in  fact  the  naval  commander 
[111]  in  chief  on  this  occasion.  As  to  which  the  facts  stated  are  shortly 
these :  In  1799  an  expedition  was  sent  from  this  country 
against  Holland^  and  Sir  A,  MitcheU  was  appointed  to  com- 
mand the  naval  force,  but  it  was  part  of  his  instructions,  that 
^^  if  it  should  be  judged  expedient  to  attack  the  Helder  and 
^^  Texelj  or  any  more  northern  part  of  Holland^  in  the  execu- 
'^  tion  of  which  service  the  co-operation  of  Lord  Duncan^  with 
^^  the  fleet  under  his  command  (a)^  might  become  necessary,  he 

(a)  The  case  stated  tbat  Lord  Dunam  was  then  commander  in  chief  in  the 
North  StM,  harinf  been  appointed  to  that  command  in  1795. 


s 
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"  wa»,  upon  joining  his  Lordship^  to  put  himself  and  the  ships        1815. 

^^  and  vessels  with  him  under  his  Lordship'' s  orders^  and  to        

*'  follow  such  directions  as  he  might  judge  it  necessart/to  give  againn 
**  for  the  regulation  of  Sir  A.  MitchelCs  conduct  while  em*  Mitchell. 
«  ployed  on  that  service.''  On  the  18th  of  August  1799,  Sir 
A.  Mitchell  joined  Lord  Duncan^  and  put  himself  under  Lford 
D.'s  command  (b)j  and  Lord  Z>.  on  the  same  day  issued  orders  i 
to  Sir  A.  Mitchell^  "  directing  him  whilst  he  remained  with 
*^  Lord  D.'i  Jlcct^  to  consider  himself  under  his^  Lord  D.**, 
'^  command^  and  to  attend  to  all  orders  and  signals  Lord  D. 
^^  might  make  to  him,  whilst  the  fleets  were  on  the  same  stO" 
^^  tionJ*^  On  the  22d  Lord  D.  prepared  a  summons  to  the 
Dutch  admiral  to  surrender,  and  between  that  time,  and  the 
29th,  he  did  divers  acts  forwarding  the  objects  of  the  expedi- 
tion (c),  drew  out  a  line  of  battle,  and  issued  several  orders  to 
Sir  A.  Mitchell  relating  to  this  service.  On  the  29th  there 
was  another  summons  to  the  Dutch  admiral,  and  a  flag  of 
truce  from  him  with  proposals  for  surrendering,  but  in  Ihe  [  112  ] 
€0ening  of  that  day^  i.  e.  the  29th  of  August^  Lord  Duncan 
(in  consequence  of  ill  health)  with  the  ships  under  his  com- 
mand le/i  the  Texel,  and  made  all  sail  for  England.  He  was 
afterwards  becalmed  and  obliged  to  anchor,  but  he  set  sail 
again  the  next  morning,  and  at  the  time  the  Dutch  ^eet  agreed 
to  surrender,  it  is  stated  that  all  his  ships  were  out  of  sight  of 
Admiral  Mitcheir5,  that  they  were  not  in  a  situation  to  have 
seen  signals  of  distress^  to  have  heard  his  guns^  or  to  haoe  af 
Jbrded  his  fleet  the  least  assistance.  On  the  2d  of  September 
Lord  D.  wrote  to  Sir  A.  Mitchell  to  consider  himself  as  not 
being  under  his  command  longer  than  from  the  30th  of  Au* 
gustj  and  said  he  should  have  given  him  that  intimation  on  his 
leaving  the  Texel,  had  he  not  become  indisposed.  The  Dutch 
fleet  agreed  to  surrender  about  two  o'clock  on  the  30th,  and 
their  colours  were  struck  about  ten  at  night.  And  under  these 
circumstances  the  question  is,  whether  Lord  Duncan  was 
commander  in  chief  of  the  naval  part  of  this  expedition  at 
the  time  these  ships  were  taken,  or  Sir  A.  Mitchell;  and  we 
are  of  opinion  upon  full  consideration  that  Sir  A.  Mitchell 

{b)  Oq  tliat  day  also  Sir  A,  MitcheU,  and  Sir  R,  Abercrombie,,  the  commander 
of  the  troops,  went  on  board  Lord  Duncan*8  ship,  where  the  plans  were  con- 
certed for  landing  the  troops  and  obtaining  possession  of  the  enemy's  fleet  in 
theTexet, 

(c)  The  landing  of  the  troops  was  effected  on  the  27th  under  Lord  I>ifiifaii'i 
orders. 


IK 
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^^^^*  was,  and  that  Lord  Duncan  was  not.  Sir  A.  Mitchell  had 
Lard  Duwcan    originally  a  distinct  and  independent  command  from  the  Ad- 

agaiHtt  niiralty  ;  it  was  only  with  a  view  to  a  service  in  which  the  co- 
operation oF  Lord  Duncan^s  fleet  might  become  necessary 
t^at  be  was  to  Join  Lord  Z).  and  put  himself  and  his  ships 
under  Lord  D/s  command ;  Lord  Z>.  only  directed  him  to 
consider  himself  under  his,  Lord  Z)/s,  command,  whilst  he  re- 
mained with  Lord  X).'s  fleet,  and  Lord  D.  afterwards  desired 
him  to  consider  himself  as  not  being  under  Lord  X).'s  com- 
mand longer  than  from  the  SOth  of  August^  and  signified 

L  ^^^  J  that  but  for  indisposition  he  would  have  given  him  that  in- 
timation before  he  left  the  TexeL  Lord  D/s  original  orders 
therefore  signified  that  it  was  only  whilst  Sir  A.  Mitchell  re- 
mained with  Lord  D.'s  fleet  that  he  Sir  A.  Mitchell  was  to 
be  subordinate  to  Lord  jL>.,  and  that  he  Lord  D.  was  to  be 
deemed  commander  in  chief,  and  Lord  Z)/s  letter  of  the  Sd  of 
September  is  properly  *io  be  understood  as  founded  upon 
that  notion.  Can  it  then  be  said  that  Sir  A,  Mitchell  re- 
mained with  Lord  Duncan's  fleet  to  the  time  of  the  capture, 
upon  which  circumstance  the  continuance  of  Lord  Duncan"*^ 
command  was  made  by  himself  to  depend,  wrhen  it  is  stated 
that  at  the  time  of  the  capture  Lord  D.'s  fleet  was  sailing 
for  England^  out  of  sights  out  of  hearings  and  bei/ond  the 
power  of  giving  assistance  ?  If  this  be  not  the  case,  the  con- 
sequence is,  that  Sir  A.  Mitchell  was  himself  the  naval  com- 
mander in  chief,  and  that  the  plaintifi^  is  not  entitled  to  re- 
cover; and  the  verdict  must  therefore  be  entered  for  the  de- 
fendant. 


[•114] 

Wedmetdayf 
May  3d. 

Debt  does  not 
lie  at  the  com- 
mon Uw,  nor 


Webb  against  Jiggs  and  Martha  his  Wife  (a). 

DEBT.  The  plaintifi"  declares  that  one  J.  Webb  wac 
seised  in  fee  of  certain  lands  at  /rer,  in  Buckingham- 
**^u*f'  ^1l**'  ^hircj  and  being  so  seised,  by  his  will,  duly  executed  according 
mtvn  of  tn  to  the  statute,  gave  and  bequeathed  to  the  plaintifi^  an  annuit) 
wriyrentde-  ®'*  y^rly  rent  of  10/.  to  be  issuing  and  payable  yearly  anc 
riaed  jMiyibie    every  year  during  the  life  of  the  *  defendant  Martha  out  of  thi 

said  lands,  and  also  gav  and  bequeathed  the  said  lands  to  the 
said  Martha  and  her  assigns  for  her  life,  she  paying  thereoui 

whom  the 

lands  are  deriaed  for  life,  B.  paying  tkt  same  tliereont^  so  long  as  the  estate  of  freehold  continuei 

{a)  This  case  wav  signed  at  Scijeants'  inn  before  Hilary  term>  in  the  absence 
of  Dampkr^  J. 


out  of  lands  to 
A,  during  the 
life  of  B,,  to 
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in  manner  aforesaid  to  the  plaintiff  the  said  annuity  or  yearly        1815. 
rent,  and  afterwards  the  said  J.  Webb  died,  and  his  will  was        ^wmbb 
duly  proved,  whereupon  the  said  Martha  became  seised  as  of  ^     armnsi 
freehold  for  her  life  of  the  said  lands,  and  the  plaintiff  became 
entitled  to  the  said  annuity  or  yearly  rent,  and  afterwards  the 
said  Martha  married  the  other  defendant  Jiggs^  whereby  they 
became  seised  of  the  lands  as  of  freehold  in  right  of  the  said 
Jfarika  for  her  life,  and  so  the  plaintiff  avers  that  while  they 
were  so  seised,  and  were  the  pernors  of  the  profits  thereof,  751. 
of  the  said  annuity  or  yearly  rent,  for  seven  years  and  a  half, 
ending  on  the  25th  of  Marchy  1814,  became  due  from  the  de- 
fendants as  the  pernors,  and  still  is  in  arrear  and  unpaid, 
whereby  actio  accrevit,  Sfc- 

Demurrer.    Joinder. 

Richardson  in  support  of  the  demurrer  made  three  points, 
Ist,  that  debt  does  not  lie  in  this  case  at  the  common  law.  And 
he  took  this  distinction,  that  if  an  annuity  be  grantedybr^ear^ 
debt  lies  for  the  arrears,  so  if  for  life,  or  pur  autre  vie,  after 
the  estate  determined  debt  lies.  But  by  the  common  law  debt 
does  not  lie  for  the  arrears  of  a  rent  or  annuity  in  fee,  fee  tail, 
or  for  life,  so  long  as  the  estate  of  freehold  has  continuance.^^ 
And  for  this  he  cited  OgneFs  case  (a),  Com.  Dig.  Debt,  ( A.6,7.) 
ibid.  (B),  also  1  Rol.  Abr.  594  (G),  pi.  1.  to  the  same  effect. 
And  the  reason  given  is,  because  the  law  will  not  suffer  a  real 
injury  to  be  remedied  by  an  action  merely  personal  (6).  Whe- 
ther this  reason  be  satisfactory  or  not,  it  is  enough  that  the  [  ^^^  ] 
rule  of  law  is  so  ;  and  the  party  is  not  without  his  remedy,  for 
an  assise  otmort  d* ancestor  (a) »  or  novel  disseisin  (b)j  will  lie, 
or  the  writ  de  consuetudinibus  et  servitiis  or  the  writ  of  ces* 
savit  (c).  In  many  cases,  indeed,  according  to  Lit.  sect.  SI9. 
*^the  grantee  of  a  rent  charge  may  choose  whether  he  will  sue 
a  writ  of  annuity  against  the  grantor,  or  distrain  for  the  rent 
behind f*  and  Lord  Coke  says  upon  that  (d)y  ^^  the  grantee  hath 
election  to  bring  a  writ  of  annuity  and  charging  the  person 
only,  to  make  it  persona],  or  to  distrain  upon  the  land  and  to 
make  it  real.*'  But  that  is  to  be  understood  of  a  rent  granted 
by  deed,  which  charges  the  person,  and  for  which  a  writ  of 
annuity  doth  lie;  but  not  as  in  the  case  at  bar  where  there  is 
tiot  any  charge  upon  the  person.  Sdly,  If  debt  does  not  lie  at 
Ae  common  law  neither  does  it  by  stat.  8  Anne^  c.  14.  s.  4. 

(«}  4  Rep.  48  b.  (b)  3  Bl.  Com.  232.  (a)  Fitzh.  A\  B.  195. 

(»)  lb.  178.  (c)  lb,  208.  (rf)  C».  Ut.  144  *. 
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1815.        For  that  statute  applies  only  to  cases  between  landlord  and 
ZZ  tenant  for  rent  arrear  upon  a  lease  or  demise  for  life  or  lives; 

against  which  this  IS  uot.  Admitting  that  a  lease  may  be  created  by 
JioGs.  ^jii  ^^^  ^g  if  the  land  were  devised  to  one  for  life,  reserving  a 
rent,  and  the  reversion  to  another,  such  a  devise  might  operate 
as  a  lease,  and  give  the  reversioner  the  remedy  of  this  statute; 
yet  here  is  neither  lease  or  demise,  nor  lessor  or  grantor,  neither 
is  there  any.privity  between  the  parties.  Sdly,  This  action, 
supposing  it  maintainable  at  all,  doth  not  lie  against  husband 
and  wife,  but  against  the  husband  only.  Which  is  plain  from 
this  consideration,  that  during  the  husband's  life  he  has  the 
whole  pernancy  of  the  profits,  and  for  the  rent  arrear  during 
his  life  his  executors  and  not  the  wife  shall  be  chargeable, 
[  ll^'  ]  though  the  land  itself  is  chargeable.  Thus  in  OgneVs  case  ((i), 
one  was  grantee  for  life  of  a  rent  out  of  the  moiety  of  a  manor, 
of  which  moiety  a  man  was  seised  jure  uxoris.  The  rent  was 
in  arrear,  and  grantee  died,  and  his  executors  brought  debt 
against  the  husband  only  for  the  arrearages.  And  it  was  re- 
solved that  by  the  death  of  the  grantee,  the  grant  for  life  was 
turned  into  the  nature  of  a  debt.  And  forasmuch  as  the  hus* 
band  took  the  profits  of  the  land  charged  with  the  rent  when 
in  arrear,  he  only  without  his  wife  shall  be  charged  in  an  ac« 
tionofdebt.  And  after  his  death  debt  lies  against  his  exe- 
cutors. So  Com.  Dig.  Baron  and  Feme  (Y),  "  Debt  lies 
against  husband  alone  for  rent  incurred  during  the  coverture, 
upon  a  lease  to  the  wife  dum  soloj'*  and  cites  Thorns.  Entr. 
117. 

Gifford  contra  admitted  the  rule  of  the  common  law  to  be 
against  the  bringing  an  action  of  debt  so  long  as  the  freehold 
continues  :  but  that  he  said  was  only  where  the  freehold  is  con- 
veyed at  the  common  law,  and  not  where  it  is  by  devise,  which 
is  by  the  statute  of  Wills;  for  to  such  conveyances  ncMie  of 
the  writs  of  assise  or  other  real  writs  apply.  Therefore  the 
plaintiff  in  this  case  will  be  without  remedy  if  he  may  not 
maintain  this  action.  And  if  it  were  necessary  in  order  to 
iDaintaiD  it,  that  there  should  be  a  charge  on  the  person,  here 
the  defendant  is  charged  with  the  payment  of  the  rent,  for  the 
land  is  devised  to  her,  she  paying  thereout  ta  the  plaintiff'  the 
said  renty  which  charges  the  person  as  well  as  the  land.  And 
what  Lord  Holt  said  in  Ewer  v.  Jones  (b)  is  decisive  in  favour 

{«)  2Z>M».33.  Mm€lki mmd Dmmim'M etiat,  («)  ARrp.i^K 

(»}  %Ld.iUy.  937.    2Sm{i.  415.    6  JVML  27. 
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of  this  action,  and  he  said  that  he  made  no  question  oF  if.        1815. 
Sdly,  This  action  is  maintainable  by  the  statute  of  Anne^  for  it        Ij^ 
18  within  the  mischief,  and  therefore  within  the  intent  of  the        agmntt 
statute,  though  the  words  thereof  be  only  lease  or  demise.  And        •'iggs* 
oftentimes  the  courts  have  extended  the  provisions  of  a  statute 
to  cases  which  were  not  within  the  letter,  if  they  were  within 
the  mischief  (a) ;  for  instance,  the  statute  9  Ed.  3.  c.  3.  which 
gives  an  action  against  executors,  is  extended  by  equity  to 
administrators,  because  they  are  in  the  same  degree.     So  the 
statute  of  Gloucester  gives  an  action  of  waste  against  tenant  for 
life  OT  years  ;  yet  by  the  equity  thereof  it  lies  against  him  who 
holds  but  for  a  year,  or  for  %  weeks,  for  though  this  be  out  of 
the  words  of  the  act,  it  is  within  the  intent  (6).   And  by  parity 
of  reason  the  court  ought  to  extend  the  remedy  of  this  statute 
to  the  present  case,  it  being  plainly  the  intention  of  the  statute 
to  give  an  action  of  debt  for  rent  arrear  during  the  continuance 
of  any  estate  for  life  or  lives,  and  therefore  though  the  letter 
says  upon  a  lease  or  demise^  yet  by  the  equity,  it  shall  be  in- 
tended by  will  also.    Sdly,  Although  the  husband  might  have 
been  sued  alone  jet  may  the  wife  be  joined;  in  like  manner 
as  for  rent  upon  a  lease  for  years  or  life,  made  to  husband  and 
wife,  an  action  lies  against  both,  because  it  is  for  the  wife's 
benefit  (c).     So  here  the  freehold  is  in  the  wife  jointly  with 
her  husband,  and  it  is  for  her  benefit,  and  after  the  husband's 
death  she  could  not  waive  it. 

Richardson  in  reply  said  there  was  no  reason  why  the  com- 
mon law  writs  should  not  lie  for  the  recovery  of  the  rent  in 
this  case,  as  well  as  upon  a  conveyance  at  the  common  law,  so  C  ^^^  ] 
£ir  at  least  as  they  were  applicable  to  a  taking  by  purchase  and 
not  bj  inheritance;  as  novel  disseisin,  where  the  writ  shall  be 
general,  thai  unjustly^  8fc.  he  halh  disseised  him  ofhisfreehold^Sfc* 
For  when  a  statute,  as  the  statute  of  wills,  gives  a  new  right, 
it  gives  all  such  remedies  for  the  recovery  of  that  right,  as  by 
law  may  be  applied  to  it.  And  a  rent,  whether  created  by 
will  or  grant,  will  pass  by  a  common  recovery,  &c.  which 
shews  that  it  may  be  the  subject  of  a  real  action.  And  not- 
withstanding what  fell  from  Lord  Holt  in  Ewer  v.  Jones^ 
there  is  no  instance  of  an  action  lying  for  a  legacy  chargeable 
on  land.  Deeksy.  StruU  (a)  shevis  that  it  will  not  lie  for  a 
legacy  generally,  and  the  reason  there  assigned  holds  equally 

(a)  Plowd.  467.  (6)  Ih. 

(c)  1  Rol.  Ab,  34S.  X.  (a)  5  T,  R.  690. 
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1815.       where  the  legacy  is  charged  on  land.     Besides  this  is  not  a 

~-  legacy  but  a  rent.     And  as  to  this  action  being  within  the 

agaimt       equity  of  the  statute  of  Anne^  such  a  construction  of  an  act  of 

diQGs,       parliament  might  well  obtain  formerly,  when  the  legislature 

was  used  to  express  its  intention  sparingly,  in  a  few  words  or 

sentences  only  :  but  in  modern  times,  since  it  has  become  the 

practice  to  express  such  intention  fully  and  at  large,  so  that  it 

may  be  found  within  the  four  corners  of  the  act  of  parliament, 

it  is  unnecessary,  and  would  be  highly  dangerous  to  extend  it 

by  any  intendment.     And  therefore  that  doctrine  is  properly 

exploded.    Upon  the  last  point  he  admitted,  that  according  to 

the  authorities  it  rather  seemed   that  the  action  would  lie 

both  ways. 

Cur.  adv.  vulL 
Lord  Ellenborough,  C.  J.  on  this  day  delivered  the  judg- 
[  119  ]  ment  of  the  Court.  After  stating  the  pleadings,  his  Lordship 
said.  This  demurrer  was  argued  at  our  sittings  before  Hilary 
term  in  SerjeanCs  Inn  Ilally  when  it  was  contended  on  the 
part  of  the  defendants,  in  support  of  the  demurrer,  that  at  the 
common  law  an  action  of  debt  will  not  lie  for  a  rent  or  an- 
nuity in  fee,  in  tail,  or  for  life,  while  it  continues  a  freehold 
interest.  And  this  position  was  not  denied  on  the  other  side, 
but  it  was  contended  that  it  applied  only  to  legal  common  law 
estates,  and  not  to  devises  by  will ;  and  what  appears  to  have 
been  said  by  Hollf  C.  J.  in  Ewer  v.  Jones^  reported  in  2  Ld. 
Ray.  937.,  Sa/Ar.  415.,  and  6  Mod.  26, 27.,  was  relied  on,  xrfs. 
^*  That  a  devisee  may  maintain  an  action  at  common  law  against 
the  terre-tenant  for  a  legacy  devised  payable  out  of  land.  For 
where  a  statute,  as  the  statute  of  wills,  S2&  3^  H.  8.,  gives  a 
man  a  right,  he  shall  have  an  action  to  recover  it  of  conse- 
quence; because  his  right  is  created  by  act  of  parliament.'' 
But  what  Lord  Holt  is  there  stated  to  have  said  does  not 
reach  this  objection ;  it  is  said  only  generally  of  a  legacy  or 
sum  of  money,  not  of  an  annuity  or  rent  for  life,  in  tail,  or  in 
fee ;  and  it  is  to  be  observed,  that  in  the  case  of  a  legacy  pay* 
able  out  of  land,  unless  the  legatee  had  his  remedy  by  action 
of  debt,  founded  on  the  statute,  he  would  be  wholly  without 
remedy  in  the  courts  of  common  law;  whereas  the  annuitant 
would  not  be  remediless,  but  would  have  an  assise  to  recover 
1M8  annuity  (a).  And  no  authority  has  been  stated  where  the 
general  rule  of  law^  which  excludes  the  action  of  debt  as  a 

(c)  See  Breditnan*s  case,  6  Rep,  56  b. 
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remedy  for  rent  or  annuity  in  fee,  in  tail,  or  for  life,  has  been        1815. 
confined  to  annuities  or  rents  created  by  common  law  convey-        ^~ — 
aoces,  as  contradistinguished  from  ^annuity  or  rents  created  by       agaimt 
devise,  nor  does  there  seem  any  reason  for  making  the  dis-       ^'iogs. 
tinctioB.    It  was  next  contended  on  behalf  of  the  plaintiff,     ^  *^^^  i 
that  this  case  was  within  the  provisions  of  the  4th  section  of 
8tat..8^iiii.  c.  14,  ^^  for  the  better  security  of  rents,  and  to 
prevent  frauds  by  tenants ;"  but  the  language  both  of  the  title 
of  the  act,  and  of  the  enacting  clause,  shews  that  the  legislature 
contemplated  only  the  case  of  rent  due  from  a  tenant,  holding 
by  lease  or  demise  under  his  landlord  ;  which  is  not  this  case ; 
tiiis  being  the  case  of  two  distinct  and  independent  devises,  of 
the  land  to  one  person  for  life,  and  to  another  of  an  annuity 
issuing  out  of  the  same  for  the  life  of  the  devisee  of  the  land, 
created  by  the  will  of  one  and  the  same  devisor,  and  without 
any   such  ordinal  privity  between  the  devisee  of  the  land 
charged  with  the  annuity,  and  the  devisee  of  the  annuity 
charged  thereupon,  as  subsists  between  a  lessor  and  his  lessee* 
We  are  therefore  of  opinion  that  the  action  of  debt  is  not 
maintainable  on  the  ground  of  this  stat.  of  Ann.  c.  14.  any 
more  than  it  is  upon  the  other  ground  already  considered. 


D 


[  'l^l  ] 
Wilson  and  Another  against  Hobdat.  Wednesday, 

May  3d. 

EBT  by  the  plaintiffs  as  assignees  of  a  replevin  bond  Debt  lies  by 
against  the  defendant,  one  of  the  sureties.  The  plaintifis  oA^pfe^n 
declare  against  the  defendant  of  a  plea  that  *he  render  70/.  ^^^  against 
which  he  unjustly  detains^  &c.,  for  that  on  the  5th  of  July ^  1813,  sureties  in  the 
at  the  city  of  Canterbury^  and  within  the  jurisdiction  of  the  J^T^'u '**^* 
mayor  of  the  said  city«  they  distrained  the  goods  of  one  W»  H.  they  declared 
for  rent  arrear,  aqd  that  W.  H.  afterwards,  within  five  days,  of  c.f and  ""'^^ 
at  the  said  city  made  his  plaint  to  W.  S.  then  being  mayor  of  within  the  ju- 
the  said  city,  of  the  taking  and  detaining  thereof,  and  prayed  the  mayor  of 

the  city,  they 
dittrained  thte  goods  of  W,  H,  for  rent,  and  that  W.  H.  at  the  said  city  made  bis  plaint  to  the 
vayor,  he,  and  prayed  deliverance,  &c. ;  whereupon  the  mayor  took  from  him  and  the  defendant^ 
and  another  person  a  bond,  which  they  all  three  executed,  conditioned  for  W.  H,  appearing  before 
ttienmyor  or  his  deputy  at  the  next  court  of  record  of  the  city,  and  there  prosecuting  his  8uit,&c.; 
and  thereapon  the  mayor  replevied,  &c. :  Held  that  it  was  not  ground  for  speoial  demurrer,  that 
ihe  dedantion  did  not  shew  a  custom  for  Uie  mayor  to  grant  replevin^  and  take  bond^  and  did 
not  shew  that  plunt  was  OMde  im  cmtrt, 

G  2 
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1815.  that  the  same  might  be  forthwith  replevied  by  the  said  mayofi 

jr~  and  delivered  to  the  said  W.  jfiT.,  whereupon  the  said  W.  S.  so 

ugaxfut  being  mayor  according  to  the  form  of  the  statute,  took  from 

Hobday.  ^^^  g^jj  ^  jj  ^  f^^^  ^^^  defendant,  and  one  W.  W.,  a  bond 

in  double  the  value  of  the  goods,  the  value  being  first  ascer- 
tained by  the  oath  of  a  witness,  which  bond  the  said  W.  H.j 
the  defendant,  and  W.  W,y  executed  to  W,  S.  so  being  mayor, 
&c.,  conditioned  for  W.  H.  appearing  before  the  mayor  or  his 
BuflScient  deputy  at  the  next  court  of  record  of  our  lord  the 
king  to  be  holden.at  the  Guildhall  of  the  city  on  Monday  the 
19th  oiJul^j  and  there  prosecuting  his  suit  with  effect,  and 
making  return  of  the  goods,  if  the  same  should  be  adjudged, 
and  thereupon  the  said  mayor  at  the  prayer  of  W.  H.  replevied 
and'made  deliverance  to  the  said  W.  //.  according  to  the  duty 
of  his  office,  and  so  the  plaintifls  aver  that  although  on  the 
I9th  a  court  of  record  was  holden,&c.  yet  the  said  fV.H.  did 
not  appear  and  prosecute,  &c.  whereby  the  bond  became  for- 
feited, and  the  said  mayor  afterwards  assigned  it  to  the  plain- 
tifls according  to  the  form  of  the  statute,  &c. 

Demurrer  assigning  for  cause  (inter  alia)  that  the  pUintiffs 
in  the  commencement  of  their  declaration  have  not  alleged 
thkt  the  defendant  owed  to  them  the  sum  of  money  therein 
[  123  ]  specified,  but  only  that  he  hath  detained  the  same,  whereas 
they  ought  to  have  declared  in  the  debet  and  detinet ;  also  that 
the  sherifi^  of  the  city  and  county  of  Canterbury  hath  by  law 
authority  to  grant  replevin  of  goods  distrained  for  rent,  and  to 
take  a  replevin  bond,  and  not  the  mayor  of  the  said  city,  nor 
have  the  plaintifls  shewn  any  special  custom  or  law  autho- 
rizing the  mayor  to  grant  replevin,  or  take  or  assign  the  said 
replevin  bond ;  also  that  the  plaintifls  have  not  shewn  that 
the  said  writing  obligatory  was  made  and  given  to  the  mayor 
of  the  city  of  Canterbury  within  the  jurisdiction  of  the  said 
mayor^s  court ;  also  that  the  declaration  is  in  other  respects 
uncertain,  &c*    Joinder. 

Marrj/at  argued  in  the  last  term  (a)  in  support  of  the  de- 
murrer, and  took  two  exceptions;  1st,  that  the  plaintifls  ought 
to  have  declared  in. the  debet  and  detinet.  And  be  said  the  rule 
was  this,  where  a  man  sues  in  his  own  right  and  for  his  own 
benefit,  he  ought  to  sue  in  the  debet  and  detinet ;  and  so  he 
ought,  though  the  obligation  be  not  originally  made  to  him  by 
the  person  whom  he  charges  with  the  payment  of  it ;  and  if 

(a)  Dampiery  J.  WM  abB^nt  when  the  case  wai  argued. 
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the  chaise  be  against  sacb  person  in  the  detinet  only,  he  may       1815. 

demur  to  the  declaration  ;   Gilb.  Debt.  401.  i02.    And  before      „~ 

the  statutes  of  jeofails,  18  Eliz.  c.  4.  16  &  17  Car.  2.  c.  8.  it       agaitut 
was  ground  of  error,  and  many  judgments  were  reversed  for      Hobdat. 
this  and  for  the  like  cause,  namely,  if  it  was  in  the  debet  and 
detind  when  it  ought  to  have  been  in  the  detinet  only  ;   Walcoi 
V.   Powell  (6).     Reynell  v.  Langcastle  (c).     Salter  v.  Cob* 
hold  (d).    HoUUn  v.  Sutton  (e).     Woodcock  v.  Morgan  (/). 
But  since  the  stat.  4  Ann.  c.  16.  advantage  roust  be  taken  by      [  1^  ] 
demurrer,  for  if  the  party  does  not  demur,  it  will  be  cured  by 
verdict;   and  so  it  was  adjudged  in  Lee  v.  Pilmt/{u\  which 
was  after  the  4th  of  Anne^  that  the  defect  w^s  aided  after  ver- 
dict by  that  act.    But  here  the  party  has  demurred.    Sdly,  It 
is  ^ot  shewn  that  the  mayor  of  Canterbury  had  any  authority 
to  take  a  replevin  bond.    The  stat.  11  Geo.  S.  c.  19.  s.  S3, 
directs  sherifis  and  other  officers  having  authority  to  grant  re« 
plevio,  io  take  bond,  &c. ;  and  in  the  case  of  a  sheriff,  it  is 
unnecessary  to  shew  his  authority,  because  he  has  a  general 
one.'   But  even  a  sheriff,  at  the  common  law,  could  not  grant 
replevin,  except  upon  a  writ  directed  to  him  from  the  superior 
court ;   and  then  only  in  his  county  court.     However,  it  hav- 
ing been  found  inconvenient  that  the  goods  should  be  detained 
from  the  owner  until  the  next  county  court,  the  statute  of 
Marleb.  (52  H.  3.  c.  210  enabled  the  sheriff  upon  plaint  made 
to  him,  without  writ,  out  of  court,  to  make  replevin  (b) ;  but 
that  is  an  authority  confined  to  the  sheriff,  and  derived  to  him 
entirely  from  this  statute.    Other  officers,  indeed,  beside  the 
sheriff,  may  by  custom  or  prescription  grant  replevins,  but 
with  this  difference,  that  they  can  only  do  it  by  process  in 
court  after  a  plaint  entered,  for  the  statute  does  not  extend  to 
them.     And  therefore  in  Hallei  v.  Byrt  (c)  a  prescription  for 
a  steward  of  a  hundred  court  to  grant  replevin  out  of  court, 
upon  a  parol  complaint  made  to  him,  was  adjudged  to  be  void. 
In  Bac.  Abr.  (d),  where  the  authorities  upon  this  point  are 
collected,  the  disagreement  between  the  different  reports  of     [  124  ] 
that  case  is  noticed,  but  the  result  seems  to  establish  the  above 
distinction  in  respect  of  the  sheriff  and  other  persons.    And 

(»)  3  Letm.  206.  (r)  Cro.  J,  545.  (<0  3  Lev.  74. 

(e)  1  LiL  Ray,  698.  (/)  6  Afod.  306.  (a)  2  /^,  Rmy.  1513. 

(»}  2  Imst.  139.  {c)  2  Salk.  5S0.    Carih.  3S0.    I  Ld,  Ray.  218.  Skum. 

674.  5  Mod.  252.  12  Mod,  120. 
[d)  5th  edit.  Repkvm,  (C.) 
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1815.  conformably  to  this  distinction  the  plaintiffs  in  this  case  ought 

'  to  have  shewn  by  their  declaration  not  only  that  plaint  was 

affain»i  made  to  the  mayor,  but  that  it  was  made  in  court,  for  other- 

HoBDAY.  ^jgg  j^  jj^yg^  |jg  taken   that  it  was  out  of  court;  and  they 

ought  farther  to  have  shewn  some  custom  or  prescription  for 
the  mayor  to  hold  plaint  and  grant  replevin.  For  unless  he  is 
to  be  taken  to  have  authority,  qud  roayor^  to  act  in  these  re* 
spects,  the  naming  him  mayor,  and  alleging  that  plaint  was 
made  to  him,  without  shewing  by  what  authority  he  held 
plaint  and  granted  replevin,  and  also  took  and  ass%ned  this 
replevin  bond,  is  insufficient. 

Taddycontrdy  having  been  directed  by  the  Court  to  confine 
himself  to  the  last  objection,  in  order  to  shew  that  the  granting 
replevins  was  not  confined  to  the  county,  court,  referred  to 
Stat.  Westm.  2.  c.  2.  (13  Edw.  1.),  the  words  of  which  are, 
^  vel  aliam  curiam  ;"  and  Lord  Cokeys  comment  upon  them  is 
thus,  ^^  so  as  lords  of  hundreds,  wapentakes,  &c.  may  have 
power  to  hold  plea  of  replevin,"  &c.  (a)  So  in  Fiiz.  N.  B.  (6> 
there  is  a  writ  of  recaption  for  a  distress  taken,  after  replevin 
made  by  the  bailiffs  of  the  lord  of  iV.,  and  pending  plest  of  re- 
plevin in  his  wapentake.     And  admitting  that  the  hundred 
court  and  such  like  courts  could  only  proceed  by  plaint  in 
court,  according  to  the  common  law,  and  not  by  the  statute 
of  Marlbr.j  yet  the  plaintiffs  in  this  case  have  well  declared, 
[  125  ]      f^T^  i^  18  consistent  with  this  declaration,  that  the  plaint  was 
made  in  court,  and  the  defendant  shall  not  be  allowed  upon 
demurrer,  after  that  he  has  consented  to  become  surety,  and 
has  obtained  a  deliverance  for  his  principal,  as  if  the  proceed- 
ing was  lawful,  to  turn  round  and  aver  that  it  was  unlawitil, 
in  order  to  rid  himself  of  his  obligation.     And  so  this  case  is 
distinguishable  from  Hallet  v.  Bj/rt^  for  that  was  trespass  for 
taking,  &c.  where  the  defendant  must  justify,  and  shew  a  clear 
title;  but  this  is  against  a  surety,  who  stands  in  the  same 
situation  as  the  principal,  upon  his  bond,  and  the  condKion  of 
the  bond  is  for  the  principal's  appearing  at  the  next  court  of 
record,  and  there  prosecuting  his  suit,  &c. ;  therefore  the  very 
condition  shews  that  there  must  have  been  a  proceeding  in 
court,  for  otherwise  it  would  be  »  nullity.    And  it  is  a  maxim 
in  pleading,  that  the  plaintiff  is  not  bound  to  affirm  any  thi^; 
which  the  defendant  is  estopped  from  denying. 
Marryat  in  replj  observed,  that  no  argument  OHgbt  to  be 

(a)  2  Insi.  339.  {h)  73  B. 
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drawn  to  the  prejudice  of  the  defendant  from  the  form  of  the        18|5« 

condition,  because  it  was  the  form  prescribed  by  stat.  11  G,  2.  ,      

c.  19.  s.  23.,  and  more  especially  as  it  was  directed  to  be  used,      against 
and  was  used  in  cases  where  deliverance  was  made  upon  plaint      U<>i^ay* 
to  the  sheriff  out  of  court.     It  would  therefore  be  strange  to 
bold  that  it  recognized  a  proceeding  in  court. 

Lord  Ellen  BOROUGH,  C.  J.  said  that  upon  the  first  point 
there  did  not  seem  to  be  any  doubt.  Upon  the  principle  that 
a  man  may  complain  of  only  a  part  of  his  grievance  and  not  of 
the  whole,  so  these  plaintiffs  may  abridge  th^r  demand,  and 
declare  in  the  detinet  only,  instead  of  the  debet  and  deiinet. 
And  that  formed  a  great  distinction  from  declaring  in  the  debei  [  1^^  ] 
and  deiitiety  where  the  party  ought  to  have  declared  in  the  de^ 
tiitet  oolyf  for  in  that  case  he  extends  his  own  demand  instead 
of  abridging  it.  Upon  the  other  point  the  Court  would  fur- 
ther consider*' 

Cur.  adv.  vulL 

Liord  ELbBNBORocTGH,  C.  J.  ou  this  day  delivered  the 
judgment  of  the  Court.  This  was  an  action  by  the  assignees 
of  •ii^leTin  bond,  and  two  objections  were  made  upon  de- 
Burrer,  one  that  the  action  was  in  the  detinet  only,  whereas  it 
skoold  have  been  in  the  debet  and  detinet^  the  other,  that  the 
replevia  waa  granted  and  the  bond  assigned  by  a  person  who, 
as  ikr  as  appeared  upon  the  pleadings,  had  no  authority  so  to 
do.  The  first  objection  was  disposed  of  upon  the  argument, 
the  other  remains  to  be  considered.  The  plaintiffs  declare  as 
aesigneea  of#the  mayor  of  Canterburjfj  and  the  declaration 
itates  that  the  goods  were  distrained  within  the  jurisdiction  of 
the  mayoi*,  that  the  owner  made  his  complaint  to  the  mayor  of 
the  taking,  &c.,  and  prayed  that  the  goods  might  be  replevied 
by  the  said  mayor  and  delivered  to  such  owner,  that  tbere- 
apon  the  mayor,  according  to  the  form  of  the  statute,  took 
bond  from  the  owner  and  the  defendant  and  another  surety, 
coaditiofied  for  prosecuting  the  owner's  suit  with  effect  for 
taking  and  unlawfully  detaining  the  good«,  and  for  making  a 
retorn,  if  a  return  should  be  awarded,  and  that  thereupon  the 
mayor  at  the  prayer  of  the  owner  replevied  and  made  deliver* 
aace  of  the  gooda  to  the  owner  according  to  the  duty  of  his 
ofiiGe.  Upon  thiis  statement  it  is  assumed  that' the  plaint  to 
the  mayor  was  made  out  of  court,  and  it  is  insisted  not  only 
that  DO  authority  is  shewn  in  the  mayor  to  graik  replevin,  but  [  127  ] 
that  he  could  not  by  law  have  the  authority  be  here  exercisedi 
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1815.        and  for  the  latter  of  these  poi^itions  reliance  is  placed  upon  the 
^  case  of  Hallet  v.  Bj/rt.    Why  we  are  to  assume  that  the  plaint 

agaiiut       was  made  to  the  mayor  out  of  court,  if  by  law  he  could  not 
Hobday.       properly  take  it  but  in  court,  we  are  not  told ;   and  as  the 
mayor  is  stated  to  have  acted  throughout  at  the  prayer  and  in« 
stance  of  the  owner,  for  whom  this  defendant  is  surety,  and 
with  whom  for  this  purpose  the  defendant  is  identified,  we 
think  we  are  bound  as  against  this  defendant  to  presume,  at 
least  till  the  contrary  is  shewn,  that  these  goods  were  dulj 
and  legally  replevied  by  the  mayor,  if  under  any  circumstances 
he  could  duly  and  legally  replevy  them.     The  owner  of  the 
goods  made  his  plaint  to  the  mayor,  and  it  was  not  necessary 
or  likely  that  the  plaintiffs  in  the  action  on  the  replevin  bond 
(whose  taking  is  complained  oO  should  be  present  dt  the  time 
of  making  that  complaint.  It  lies  therefore  in  his,  the  owner's, 
particular  knowledge  when,  how,  and  where  the  plaint  was 
made ;  and  if  there  were  any  objection  to  the  place  or  manner 
of  making  it,  the  defendant,  his  associate  and  surety,  should 
have  stated  it  by  way  of  plea.     The  owner  of  the  good^lxy  his 
own  application,  and  by  the  instrumentality  of  this  defawlant 
and  the  other  surety  has  had  all  the  benefit  which  could  have 
resulted  to  him  from  a  valid  replevin.    They  by  their  acts 
have  assumed  that  the  mayor  was  the  proper  person  to  grant 
the  replevin,  and  they  have  iit  fact,  as  alleged,  procured  a  re- 
plevin from  him ;  and  is  it  reasonable  that  they  should  now 
desire  the  Court  to  assume  that  the  replevin  was  improperly 
and  unwarrantably  granted,  or  that  they  (witheut  bringing 
[  128  ]      forward  any  thing  on  their  part  affirmatively  to  impeach  it) 
should  complain  that  the  plaintifis  have  not  averred  every  par« 
ticular  necessary  to  render  it  valid  ?    Considering  that  it  was 
brought  about  at  the  instance  and  application  of  the  owner 
and  his  Sureties,  and  that  they  have  derived  from  it  all  the 
benefits  which  they  could  have  done  from  the  most  valid  re- 
plevin, we  are  of  opinion  that  we  are  bound  as  against  this 
defendant  to  consider  it  primd  fade  as  valid,  that  is,  till  it  is 
successfully   impeached    by  the  defendant.      The   authority 
brought  forward  in  order  to  impeach  it  is  Hallet  v.  Bj/ri^ 
5  Mod.  848.  and  which  case  is  likewise  reported  in  JLd. 
Rat/m.  S18.    Salk.  580.    and  Skinner^  674.    .From  a  review, 
however,  of  the  reports  of  that  case,  it  will  be  found  that  the 
principal  point  under  consideration  was  the  eourse  of  reple- 
Tyiog  in  a  hundred  court,  that  the  court  took  upon  itself  io 


IN  TH£  Fifty-fifth  Ybar  of  GEORGE  III.  1S8 

decide  what  must  be  such  course,  because  every  hundred  court        1815. 
is  derived  out  of  the  county  court,  and  can  have  no  power       ,"; 

1  •    «         1  ■  11  1  i.  WlLSOK 

which  the  county  court  has  not,  and  because  as  the  powers  of      againtt 
a  coontj  court  depend   not  upon  the  particular  charters  by      Hobday. 
which  each  court  may  happen  to  be  constituted,  but  upon  the 
jurisdiction  and  course  of  proceeding  generally  incident  to 
that  liescription   of  court  at  common  law,  every  superior 
court  must  know  what  is  the  jurisdiction  and  legal  course  of 
proceedfing  in  such  courtif  throughout  the  realm*     It  coit- 
eludes  nothing,  however,  as  to  courts  which  owe  their  juris- 
diction^ not  to  the  common  law,  but  to  particular  charters,  or 
to  prescriptions,  which  presuppose  such  charters,  and  where 
the  extent  of  jurisdiction,  and  the  course  of  proceeding,  may 
depend  entirely  upon  the  terms  in  which  the  franchise  %as 
originally  granted.    That  other  inferior  courts  may  have  a 
prescriptive  right  to  hold  plea  of  replevin  hy  plaint,  though      [  129  ] 
hundred  courts  cannot,  is  admitted  by  the  note  in  Carih.  382. 
and  is  evident  from  Fitz.  Nat.  Brev.  70.  B.  where  it  is  said, 
**  and  if  a  replevy  be  sued  by  plaint  in  the  court  of  any  other 
lord  Jfian  in  the  county  court  before  the  sheriff,  then  the  re- 
tordari  which  is  sued  by  the  plaintiff  or  defendant  shall  be  di- 
rected unto  the  sheriff,  and  the  writ  shall  be  such;  &c.''    See 
the  writ  stated  in  Fitzh.  70,  71.,  in  which  the  command  to  the 
sheriff  is  to  *'  go  to  the  court  of  W.  de  C.  (i.  e.  the  court  of 
some  individual  lord  as  distinguished  from  a  county  or  hun- 
dred court,)  and  in  that  full  court   to  cause  to  be  recorded 
the   plaint   which  is  in  the  same  court  without  our  writ;** 
clearly  shewing  that  a  writ  of  replevin  might  be  depending  in 
loch  court,  by  plaint   without  the  king's  writ.    And  in  the 
Year-book  29  E.  3.  31.  there  is  an  instance  of  a  plea  in  re- 
plevin depending  in  the  court  of  the  manor  of  Wallingfordj 
and  of  deliverance  thereupon  made  without  writ.    And  in  18 
H.  7,  18.  it  is  said  by  FineuXy  C.  J.  that  a  man  may  pre- 
scribe to  have  a  court  baron,  and  in  it  to  have  and  to  hold 
pleas  in  vetito  namio^  and  to  hold  plea  in  replevin.    We 
are  therefore  of  opinion  that  the  case  of  Hallet  v.  Byrt  is  to 
be  confined  to  replevins  in  hundred  courts,  which  courts  are 
all  ejusdem  generis,  and  owe  their  jurisdiction  to  the  common 
law,  and  that  it  does  not  furnish  a  rule  for  replevins  in  other 
courts  which  owe  their  origin  and  jurisdiction  to  charters 
from  the  crown,  and  in  which  pleas  of  replevin  upon  plaint 
and  without  writ  might  be  maintained.    And  as  the  mayor  of 
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1815. 

Wilson 
ttffainst 

HORDAY. 

[*  130  ] 


CanterbHrf/ might  by  legal  possibility  have  had  full  power  to  do» 
all  ho  did,  we  think  we  are  not  at  liberty  upon  *lhe  fact* 
stated  to  presume  in  favour  of  this  defendant  that  he  had  not, 
and  that  consequently  there  roust  liejudgnoent  for  the  plaintifls^ 


Wednesday,      FoRD,  Widow,  and  Another,  Executors  of  H.  Fobi>,  Clerk^ 
^"^  ^^'  deceased,  againsi  Racsteb  (a)* 


Oak  wood  of 
more  than  20 
years'  stand- 
ing not  grow- 
ing  iWNn  a- 
com,  bnt 
from  old 
stools,  which 
stools  belong- 
ed originally 
to  trees  which 
had  stood  more 
than  20  years, 
were  held  not 

to  be  so  clearly 
entitled  by 
lUt.  45  Ed,  3. 
c.  3.  to  exemp- 
tion from 
tithe,  as  to 
make  a  ver- 
dict which 
subjected 
them  to  tithe, 
a  wrong  ver- 
dict. 


[131] 


DEBT  on  the  stat.  2&3  Ed.  6.  for  not  setting:  out  titlf^ 
of  coppice  wood^  being  sylva  csdua,  &c.  Plea,  nil  de^* 
beL  At  the  trial  before  Dallas^  J.  at  the  last  summer  assizes 
at  Hereford^  the  case  was  thus : 

The  woodland  in  question  consisted  of  a  number  of  acre» 
of  oak  coppice ;  the  whole  of  whieh,  by  a  regular  rotation  of 
cutting  a  part  every  year,  came  to  be  cut  down  once  every  fif<- 
teen  years.  A  great  proportion  of  this  coppice  grew  out  of 
old  stools,  and  many  of  these  growers  were  passed  by  and 
left  standinpat  the  falling  of  the  coppice,  some  for  two,  and 
many  for  three,  and  even  until  the  fourth  foiling.  These  were 
denominated  black  poles,  and  were  of  considerable  heigbth 
and  dimensions,  being  from  two  to  five  inches  in  girth,  and  in 
heighth  from  thirty  feet  upwards.  The  atools  from  which  they 
grew  were  many  of  them,  according  to  some  of  the  witnesses) 
the  stools  of  trees  as  old  as  the  wood  itself,  which  had  been  a 
wood  for  centuries,  and  all  were  stools  of  trees  above  the  age 
of  twenty  years  before  they  were  cut  down,  and  the  black 
poles  also  all  exceeded  that  age.  These  black  poles  were  barked 
before  felling,  and  then  cut  for  laths,  and  posts,  and  rails,  UMi 
into  timber  for  carpenters*  purposes.  Woodlands  of  this  de* 
scription  had  usually  paid  tithe  of  the  black  poles  as  well  as 
the  rest,  which  had  been  the  case  with  the  woodland  in  ques* 
tion,  composition  having  been  paid  for  the  whole.  Most  of 
the  witnesses  proved  that  these  black  poles  were  not  accounted 
timber  in  that  country,  some  of  them  stating  that  nothing  was 
limber  but  what  is  six  inches  in  girth,  whether  it  grew  fr«Hn 
the  acorn  or  not;  and  others,  that  nothing  which  grew  from 

(«)  Cause  was  shewn  al  Sextants*  Inn  before  list  BUary  term^  in  the  absence 

of  Z^kUNpiCT}  J* 
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sfools  was  accoanted  timber.    The  question  was,  whether  the        1815. 

black  poles,  as  well  as  the  coppice,  were  liable  to  pay  tithe.        

The  counsel  for  the  plaintiffs  mentioned  a  case  of  JLems  v.       a^ainat 
Sntlly  in  which  they  said  the  Court  of  Exchequer  had  lately      Rac«te«* 
decided  that  germins  as  well  above  the  age  of  20  years  aa'under 
were  subject  to  tithe. 

The  learned  Judge  left  it  to  the  jury  upon  the  evidence 
whether  the  black  poles  were  titheable,  stating  that  if  it  was 
a  kind  of  wood  exempted  by  the  statute  (a),  it  would  be  so  at 
the  age  of  SO  years,  of  which  age  the  black  poles  appeared  to 
be,  but  at  the  same  time  intimating  his  opinion  to  them  that 
they  were  not  timber  trees.  And  he  added,  that  where  ger* 
mins  grew  from  old  stools  they  were  subject  to  tithe,  and  that 
he  understood  the  case,  as  cited  by  the  plaintiffs  counsel,  to 
bate  determined  that  such  germins  were  so  subject,  whether 
of  the  age  of  SO  years  and  upwards,  or  not.  The  jury  found  for 
the  plaintiffs,  and  on  giving  their  verdict  said  that  black  poles 
had  always  ptiid  tithe  in  their  country. 

A  rale  nhi  for  a  new  trial  having  been  obtained  in  the  last  ' 

term,>upon  the  ground  that  this  was  a  species  of  wood  ex^* 
emflted  from  tithe  by  stat.  45  Ed.  3.  c.  3., 

Abboii  and  Puller  (with  them  Dauncfy)  shewed  cause,  and  [  139  ] 
they  said,  that  though  the  witnesses  did  not  distingoish  be* 
tween  the  proportion  of  black  poles  growing  from  stools,  and 
sQch  as  grew  from  their  own  root,  yet  the  verdict  would  be 
right,  provided  any  part  was  titbeable ;  for  if  the  owner  in- 
termix in  cutting,  such  as  is  not  titbeable  with  that  which  \t 
be  shall  pay  for  the  whole  (a).  Therefore  taking  the  qnes- 
tioB  to  be  simply  whether  the  black  poles  growing  from  stools 
ought  to  pay  tithe,  they  relied  on  its  being  found  by  the  jury 
that  wood  of  this  description  had  always  paid  tithe  in  that 
country,  and  cited  Walton  v.  Trt/im  (b)  for  the  contradiction 
given  by  L6rd  Hardwicke  to  the  position  in  S  Insi.  643., 
^  that  the  germins  growing  out  of  the  roots  of  timber  trees 
before  then  cut  down  are  exempt  from  tithes.*'  Lord  JTard^ 
wicke  ftiso  defines  ^*  groi  hois^^  which  are  the  words  of  the 
itat.  45  Ed.  3.,  to  mean  ^^  trees  of  SO  years'  growth,  whether 
timber  at  common  law  or  by  custom  (c).'*  And  thus  in  Ttnmor 
•«■ 

(c)  AbMULZ.,t.Z. 

(h)  Per  Lord  Hardwicke  in  Walton  y.  Tryony  6  Bac,  Alhr,  5th  edit.  721. 

(c)  Atnbl.  133.    2  GwiU.  832.   3  ButhU  E,  L.  452. 

(4  /ImU  132.    2  CfwiU.  839. 
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1815.  y.  Smith  (d)  the  Court  took  the  distinction  between  under^ 
wood  and  wood  growing  on  stubs  or  stems,  decreeing  0B  to 

agaitut  them  that  an  account  should  be  taken;  and  what  were  stan* 
RActTER.  dards,  (or  standills,  as  called  in  stat.  33  H.  8.  c.  17.)  wbicli 
are  properly  young  trees  springing  from  the  seed,  and  as  tc 
them  made  no  decree.  Also  Walbank  v.  Hayward  (e),  (the 
report  of  which  agrees  with  Skinner^a  brief  who  was  of  counsel 
in  it,)  proceeded  upon  the  same  distinction,  for  there  the  Couri 
directed  inquiry  as  to  what  part  of  the  wood  grew  from  the 

[  133  ]  mfist  and  was  under  SO  years,  and  what  part  from  stools  ei 
roots  of  trees,  heretofore  fallen  of  any  age,  size,  6r  growth 
whatever,  and  yet  it  appeared  that  wood  of  this  description 
had  never  paid  tilhe  before ;  so  that  it  is  an  authority  a  for* 
iiori  in  support  of  the  present  case  where  the  wood  has  always 
paid  tithe.  So  in  Lewis  v.  Snell,  which  was  also  a  new  claim, 
and  was  before  the  Exchequer  in  1811,  the  great  question  was 
whether  wood  above  the  age  of  SO  years  growing  from  stoolf 
was  exempted  from  tithe ;  and  the  Court  held  that  it  was  not, 
and  made  a  decree  referring  it  to  the  officer  to  take  an  account 
(inter  alia)  of  what  germins  ^ere  cut  by  the  defendant  from 
stools  of  trees  above  SO  years'  growth,  and  whether  any  and 
what  part  cut  from  stools  above  SO  years*  growth  were  cut  and 
mixed  with  coppice  and  underwood;  and  also  of  the  bark  thai 
bad  been  stripped  by  the  defendant  from  any  trees  except  tim- 
ber trees. 

The  AUomey  General  and  Jervis  contra^  maintained  that  the 
verdict  passed  upon  an  erroneous  impression  of  the  jury,  that 
notlyng  was  timber  but  wood  of  a  certain  girth  ;  whereas  the 
rule  was,  that  if  a  tree,  being  timber  of  SO  years*  growth,  if 
once  privileged,  though  it  be  afterwards  lopped  every  M 
years,  yet  ib  tithe  not  payable  of  the  loppings.  And  it  mat 
^ers  not  whether  the  tree  be  of  the  height  of  one  foot  or  SO,  il 
it  be  the  parent  stock  ;  therefore  if  the  treebe  cut  down  leav* 
ing  the  stock,  if  the  stock  is  privileged,  so  shall  the  germios 
above  the  age  of  SO  years,  which  grow  from  it,  be  privileged. 
And  this  seems  to  have  been  the  opinion  of  the  Court  in  Soft) 

[  134  ]  V.  Molins  (a).  It  must  also  be  remembered  that  this  speciei 
of  tithe  was  not  payable  of  common  right,  but  by  the  consti- 
tution of  Stratfordj  (17  Ed.  3.)  of  which  the  coMnons  fre 
quently  complained  to  the   king,   until  at  length  the  stat 

(iT)  2  GwiU.  529.  («)  3  Wood,  512.  («)  Phwd.  470. 
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15  Ed.  3.  was  passed,  exempting  what  is  termed  by  tlie  statute  1815. 
gross  wood,  of  the  age  of  SO  years ;  from  the  record  of  which  *! 
statute  (a)  it  appears  that  it  was  at  that  time  understood  that  against 
underwood  only  was  comprized  in  the  words  sylva  ccedua^  and  R^<^^'" 
not  trees  of  such  age.  For  which  there  seems  to  be  good  rea- 
son, for  trees  above  the  age  of  20  years,  as  it  was  argued  in 
Sobjf  V.  Molinsy  are  an  inheritance,  and  for  cuttihg  them  down 
a  man  tdpall  have  waste,  and  shall  count  to  his  disherison. 
And  if  the  trees  are  an  inheritance,  it  follows  that  no  tithe 
shall  be  paid  of  them,  for  tithes  are  payable  of  the  increase  of 
the  inheritance,  and  not  of  that  which.is  the  inheritance  itself. 
And  as  to  Lord  Hardwicke*^  dissent  in  fFallon  v.  Trj/on  from 
the  rule  in  S  Inst,  he  does  not  give  a  very  good  reason  for  it, 
vis.  because  it  would  deprive  the  clergy  of  tithes  of  many  un- 
derwoods; nor  does  he  seem  to  have  acted  upon  it  in  the  prin- 
cipal case  before  him,  for  he  directed  an  issue  to  another  point, 
namely,  whether  the  oak  and  ash  pollard  trees  in  question 
were  first  topped  before  they  were  of  80  years'  growth  or 
Dot  (6).  Nor  does  Turnor  v.  Smith  apply  to  this  case,  be- 
cause Ihi^urned  upon  its  being  a  promiscuous  felling  of  cop- 
pice wood  with  that  which  grew  from  stubs  or  stems.  Walbank 
?•  Hayward  was  concerning  the  liability  of  beech  wood,  and 
hcma  v.  Sntll  is  still  subjudice.  But  in  Aubrey  v.  Fisher  (c) 
the  rule  was  laid  down  that  upon  a  question  whether  any  par- 
ticular wood  is  or  is  not  timber,  the  inquiry  is  confined  to  the  [  135  ] 
nature  of  the  wood,  and  the  period  of  its  growth,  whether  of 
80  years;  by  which  rule  if  this  question  be  tried,  the  wood 
will  be  found  in  both  respects  to  be  of  the  quality  of  timber. 

Cux*  adv.  vult. 

liord  Ellen  BOROUGH,  C.  J.  on  this  day  delivered  the  judg- 
ment of  the  Court. 

This  case  came  before  the  Court  upon  a  motion  for  a  new 
tHal.  It  was  an  action  of  debt  on  the  stat.  9  &  S  of  Edw.  6. 
for  tithes  of  wood,  and  the  question  was,  whether  the  jury  bad 
not  improperly  treated  as  titheable  certain  wood  which  under 
the  statute  of  45  Edw.  3.  c.  3.  was  exempt  from  tithes.  This 
was  oak  wood  of  more  than  20  years'  growth,  not  growing 
from  the  acorn,  but  from  old  stools,  and  those  stools  belonging 
to  trees,  which  trees  before  they  bad  been  cut  were  of  more 

(<)  See  1  GwiO.  5.  note  to  Btat  45  Ed.  3.  (6)  2  GmU.  S40. 

(c)  10  Eti.  446. 
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1815.       than  30  years*  standing.    Some  or  the  witnesses  upon  the  trial 
"I  spoke  to  the  girth  of  the  wood,  as  supposed  to  afford  the  pro- 

against       pet  Criterion  for  determining  whether  it  was  timber  or  not, 

Racster.  ^]|ich  was  clearly  referring  to  a  wrong  standard,  and  it  was 
suggested  upon  the  argument  that  this  probably  might  have 
led  the  jury  into  a  mistake ;  but  as  the  learned  Judge  told  the 
jury  upon  hi^i  summing  up,  that  if  the  species  of  wood  was 
such  as  to  entitle  it  to  exemption,  it  would  be  entitled  to 
exemption  as  soon  as  itwas  30  years  old,  and  as  the  jury  stated 
when  they  brought  in  their  verdict  that  this  wood  always  paid 
tithe  in  their  country  (which  never  could  be  true  as  to  oaks 
growing  from  acorns)  the  verdict  could  not  have  proceeded 
upon  this  false  standard  of  the  girth,  but  must  have  been  found 
upon  the  nature  and  character  of  the  wood.    The  question 

[  136  ]  therefore  is,  whether  oak  wood,  of  more  than  JBO  years'  stand- 
ing, growing  not  from  acorns  as  original  or  maiden  trees,  as 
they  are  called,  but  from  old  stools,  which .  stools  belonged 
originally  to  trees  which  had  stood  moVe  than  30  years,  are  so 
clearly  and  universally  entitled  to  exemption  by  the  statute, 
as  to  make  a  verdict  which  subjects  them  to  tithe,  necessarily  a 
wrong  verdict.  And  we  are  of  opinion  that  they  are  not  so 
entitled,  and  consequently  that  the  verdict  which  has  subjected 
them  to  tithe  is  not  necessarily  a  wrong  verdict.  The  statute 
45  Ed.  S.  c.  3.  states  it  as  the  complaint  of  the  great  men  and 
commons,  ^^  that  whereas  they  sell  their  great  wood  (leur  gros 
hoys)  of  the  age  of  30  years,  or  of  40  years,  or  of  greater  age, 
to  merchants  to  their  own  profit,  or  in  aid  of  the  king  in  his 
wars,  parsons  and  vicars  of  holy  church  implead  and  draw  the 
said  merchants  in  the  spiritual  court  for  the  tithes  of  the  said 
wood,  in  the  name  of  this  wood  called  sylva  ccedua^  whereby 
they  cannot  sell  their  woods  to  the  very  value ; "  and  then  the 
statute  ordains,  ^Mhat  a  prohibition  in  this  case  shall. be 
granted.''  This  statute  therefore  does  not  import  to  exempt 
all  wood  of  80  or  40  years'  growth,  but  such  only  as  comes 
under  the  denomination  of  "  great  wood,*'  or  *^  gros  hoj/s^ 
Two  things  therefore  must  concur  to  exclude  or  privilege 
wood  from  a  liability  to  tithes,  xiz.  its  being  of  the  specified 
age  of  SO  years  or  more,  and  its  being  grosbois.  Grosbois  ia 
not  merely  hatUboiSj  as  distinguished  from  subboisj  but  is  a  dis- 
tinct subject  from  both.  In  the  petitions  in  parliament,  31 
Ed.  S.  37.,  the  three  kinds  of  wood,  hautbois,  subbois^  and 
grosbois  are  mentioned;  and  as  to  the  latter,  xdZf  grosbois^ 
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tbe  petition  treats  it  as  a  clearly  iintitheable  subject;  for  tbe  1815. 
eommons  pray  that  the  people  of  holy  church  may  be  forbidden  ~ 
to  demand  tithe ;  as  to  the  former  two  descriptions  of  wood  against 
•they  pray  only  that  the  clergy,  in  right  of  tithes  of  hautbois  Racst^r. 
and  stAbois^  may  demand  or  attempt  nothin^^  new,  but  only  L  ^^  J 
that  (cto)  and  in  those  places  (en  les  lieux)  where  they  ha¥^ 
been  of  ancient  time  seised  as  in  right  of  their  churches.  Sylva 
eadumy  and  subbois^  or  underwood,  are  not,  it  should  seem 
from  staL  45  Ed.  S.  synonimous ;  for  subbois  is  stated  to  be 
compreliended  in  it,  not  to  be  it  itself,  or  to  be  the  same  thing 
with  it.  Sylva  ceedua  seems  to  comprehend  vi  termini^  besides 
underwood,  all  such  wood  as  is  occasionally  cut  either  in 
body,  branch,  or  root,  with  the  statutable  exception  only  of 
gro$  hois  properly  so  called,  when  it  is  of  tliat  age  at  which  it 
is  by  tbe  stat  45  Ed.  3.  exempt  from  being  tithed,  t.  e*  of  20 
years  or  upwards.  Gros  bois  is  considered  by  Lord  Coke  in 
2  Inst.  042.  as  signifying  what  is  by  common  law  or  the  cus- 
tom of  tbe  country  timber.  The  exemption  naturally  and  by 
legal  consequence  embraces  whatever  constitutes  a  part  of  the 
2705  bois  or  timber  of  the  requisite  age,  but  it  will  not  com* 
prebend  that  which  never  made  a  part  of  or  co-existed  with 
tiie  j7X>i  6oif  of  the  due  age.  It  will  therefore  not  compre* 
kend  the  germins  which  sprung  from  the  tree,  and  are  cut 
before  it  was  statutably  gros  boisy  Yior  the  wood  which  grew 
from  the  stool  on  which  the  gros  bois  once  stood,  but  stands  no 
longer^  which  is  the  case  with  the  black  poles  in  question,  nor 
the  gertnins  which  sprung  from  the  root  of  what  was  jonce  the 
root  of  gros  bois.  To  be  privileged  it  must  have  been  once 
an  acceasary  to  a  then  existing  and  privileged  principal  matter 
of  gros  bois  of  80  years*  growth  at  the  least. '  The  position  in 
8  Itut.  643.  <^  If  a  man  cut  down  timber  trees,  tithes  shall  not 
be  paid  for  the  germins  or  branches  which  grow  out  of  the 
roots,  of  what  age  soever,  for  that  the  root  is  parcel  of  tbe  in*  [  138  ] 
beritapee,''  has  a  bad  reason  assigned  for  it ;  for  every  tree  of  . 
whatever  age,  and  every  part  of  every  tree  growing,  is  pro- 
perly part  of  the  inheritance,  and  the  authorities,  cited  in  the 
margin,  f|^«  Plowd.  470.  and  11  Co.  49.  are  not  sufficient  to 
support  the  position.  In  Plowd.  470.  the  question  whether 
germins  growing  out  of  the  old  stools  were  tithable,  where 
the  tree  itself  was  cut  down,  did  not  arise  in  that  case,  and  the 
dicta  there  relate  rather  to  what  grew  from  the  trnnk,  where 
the  tree  was  not  it3elf  cut  down,  vi%.  the  loppings  and  germios 
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1815.        of  hornbeam  pollengers,  than  to  what  grew  from  the  old  roc 

'Z  and  what  is  said  in  11  Co.  49.  from  the  date  assigned  to  t 

agraintt       determination  relied  upon,  t.  e.  Pasch.  29  Eliz.  refers  pi 

Racstbr.      bably  to  nothing  more  than  an  opinion  of  Wray  and  Clem 

which  is  to  be  found  in  Cro.  Eliz.  57.  and  Moor^  908.,  a 

which  are  both  of  Easter^  29  Eliz.j  which  opinion  in  anoth 

part  of  it,  where  it  says  that  of  oaks  cut  under  20  years 

age  no  tithe  is  due,  is  clearly  wrong*    The  passage  thepefo 

in  2  Inst.  64S.  may  be  considered  as  standing  upon  no  pri 

authority,  and  in  later  times  it  has  certainly  been  imp^acbe 

In   ffahon  v.  Tryon^  Ambl.  133.  2  Gwill.  832.  and  Bun 

EccL  LaWy  (1751).  Lord  Hardwicke  says,  ^^  2  InsL  642, 

lays  down  some  general  rules,  which  have  not  been  conti 

dieted,  except  in  tne  case  of  germius  growing  from  the  stoc 

of  trees  that  have  been  entirely  cut  down ;  and  this  with  re 

son,  because  great  part  of  the  coppices  or  underwoods  of  tl 

kingdom  are  germins  from  such  stools  of  timber  woods,  and 

would  deprive  the  clergy  of  tithes  of  many  underwoods. 

was  asked,  says  he,  what  difference,  whether  germins  gro 

out  of  the  stools  of  trees  entirely  cut  down,  or  from  the  hei 

[  139]       after  it  is  lopped?     In  answer,  there  is  great  difference  ;  f 

as  to  germins  from  stools  there  are  no  trees  remaining  fro 

whence  they  can  derive  the  privilege,  in  the  other  case  the 

are."    Here  there  is  not  only  Lord  Hardwicke'*^  own  opinii 

on  the  point,  but  an  assertion  by  him  that  this  rule  of  Loi 

Coke'%  had  in  later  times  been  contradicted.    And  there  a 

two  casta  since  in  which  it  is  clear  Lord  Coke's  rule  has  o 

been  followed.     In  Amber  v.  Jackson^  3  Wood,  225.,  in  176 

tithe  of  this  very  description  of  wood  was  decreed  in  the  m 

joining  county  #r  Salop.    The  question,  as  may  be  colleeti 

from  the  pleadings,  was,  whether  tithes  were  to  be  paid  $ 

873  black  poles,  of  considerably  more  than  20  years  growtl 

the  rector  insisted  that  they  grew  from  old  stools,  the  owi» 

that  they  grew  from  their  own  roots ;  witnesses  were  examiiM 

on  both  sides^  and  counsel  heard,  and  these  trees  were  fti 

judged  tithaUe.    This  therefore  is  an  authority  in  point,  i 

modern  times,  upon  this  very  description  of  tree  inifii  adjoii 

ing  county,  and  the  Judges  who  concurred  in  it  w^e  Parke 

C.  B.  and  Smythe  and  Adamsj  Bs.     Walbank  and  Haj/wat} 

3  Woody  512.  is  nearly  to  the  same  effect.    And  upon  this  ai 

thority,  following  as  it  does  the  opinion  of  Lord  Hardwick 

and  contradicted  by  nothing  but  the  questionable  dictum  i 
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Ulnsi.GiS.^  we  think  we  cannot  say  that  the  verdict  in  this        1815. 

case  is  wrong;  and  the  rule  for  a  new  trial  must  consequently  T 

be  discharged.  againsi 

Rule  discharged  R^<^«Ta«- 


[140] 
Warwick  against  Bruce.  ir«fiwAy 

THE  plaintiflT  in  an  action  against  the  defendant  obtained  The  Court  re- 
a  verdict  for  150/.,  and  had  judgment,  upon  which  the  ^^ttonSfcw 
defendant  brought  error,  and  after  argument  judgment  was  Terdictuid 
affirmed.    But  before  the  case  came  on  to  be  heard  in  error,  Vh^wlu 
the  defendant  preferred  an  indictment  against  two  of  the  plain-  •ffimed  on 

•A**         •  m  •••••I  i«i«   error,  untu  thiC 

tiff  8  Witnesses  for  perjury  m  their  evidence  at  the  trial,  and  triil  of  an  in- 
on  a  former  day  in  this  term  obtained  a  rule  nisi  for  stayins:  ^»ctment  for 
execution  upon  the  judgment  until  the  trial  of  this  indictment,  twoof  Se 
upon  an  affidavit  made  by  himself  charging  the  said  witnesses  neaanln^^' 

with  perjury.  action, and th« 

rapping  shewed  cause ;  and  Maorcy  in  support  of  the  rule,  ing  been  ob-* 
dted  FabriHus  v.  Cock  (a),  Lister  v.  MundeU(b).  ^"dJfeSu 

But  j9er  Lord  Ellbnborouoh,  C.  J.    It  would  be  highly  ant't  own  af- 
dangeroas  to  allow  this  rule  to.  be  made  absolute.    For  this  f^  ^^^* 
would  be  a  receipt  to  every  person  after  verdict  and  judgment  charged  it 
against  him,  how  lo  delay  the  fruit  of  such  judgment  by  in-  ^    *^"^ 
dieting  some  of  the  plaintiff's  witnesses  for  perjury.    And 
Aoald  this  rule  be  made  absolute  it  would  perhaps  prevent 
(he  plaintiff  from  being  a  witness  at  the  trial  of  the  persons 
iaficted.   And  because  this  seemed  to  be  a  new  and  dangerous 
experiment  the  Court  directed  the  rule  to  be  discharged  with 
costs. 

(m)  3  Bmrr.  1771.  (h)  1  Bat.  4*  />»/.  429. 
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Friday,  PdWER  and  Another  against  Wiiitmore. 

May  5th.  ° 

ThcwBgesand  A  SSUMPSIT  On  a  policy  of  assurance  on  goods  val 
the  c'A^w^whiie  xJL  on  board  the  alitp  St.  TkhtgOj  at  and  from  Londo 
ed*iii^ "tvrhi-  ^^^^^^9  ^'*®  interest  in  one  H.  Teixeira  de  Sampqyo;  and 
the#  she  tiras  plaintiffs  declare  that  after  the  sailing  and  in  the  course  o; 
TO^fSr  the  ^  voyage,  the  ship  ^hd  her  masts,  tackle  and  apparel,  wer 
safety  of  ship  |he  force  of  the  winds  and  weather  greatly  damaired  and  bro 
oHtek* tdrepah*  and  in  order  to  repair  the  damage  and  to  enable  her  to 
*^iwwl^b°*^"  secute  and  complete  her  voyage,  the  ship  was  forced,  witl 
tempen,  were  goods  on  board,  to  go  into  the  port  of  Cowesj  and  there  tc 

the^tdWcct  0?  ^^^^  ^^^  ^"^^^  weeks,  and  the  owners  of  her  were  the 
^etvl  are-^  forced  to  and  did  expend  500/.  in  pilotage,  and  other  cha 
^^ras  of  ^  i^  %oing  into  and  out  of  the  said  port,  and  in  the  paying,  i 
^^^J^^^'  iBgy  and  maintaining  the  master  and  mariners  while  she 
fliid  ptttti^an  there  so  detained,  and  in  raising  and  procuring  money  for  t 
dorhtffliM^de-  P^^'P^ses,  and  that  the  ship  being  repaired  set  sail  on  the  I 
tentioninpoity  of  December ^  1810,  with  the  goods  on  board,  from  Cowes  li 
renmied,  and  ^^^  vovage,  and  afterwards  in  the  prosecution  of  it  was  bj 
wa4  detained  force  of  the  winds  and  weather  in  imminent  danger  of  b 
count  of  ad-     driven  on  shore,  stranded,  and  lost,  with  the  said  goodi 

ISTt^mjSi;  *^"d>  ""^  ^^.  ™«*«^  *°^  mariners,  for  the  necessary  pre( 
nor  the  da-  ation  of  the  ship  and  cargo,  and  of  their  Ijyes,  and  in  ord< 
^oned^toVhe  ^^^'^^  *^^^  impending  peril, stood  out  to  sea  with  the  ship  * 
ship  and  a  press  of  sail  more  than  the  ship  was  able  to  bear  io  i 

standtogoutto  tempestuous  weather,  such  press  of  sail  being  necessajry 
"^sTof  saU  in  V^^P^^  *®  carry  the  ship  out  to  sea,  and  to  keep  her  therp^ 
tempestuous  to  avoid  the  impending  peril,  and  thereby  and  by  means  thei 
JI^M  of  mU^^  the  masts,  bowsprits,  sails,  and  other  tackle  of  the  ship,  i 
was  necessary  broken  to  pieces,  blowu  away,  and  greatly  damaged,  and 
poTC,  in-order  ship  was  greatly  Strained  and  injured,  and  that  the  ship  bj 
toayoidanim-  means  aforesaid  having  escaped  the  impending  peril,  afterw 
ofbeingdriven  ou  the  8th  of  Januarj/^  1811,  completed  her  voyage  and  arr 
•toSded.'"^  with  the  goods  at  Lisbon,  and  the  said  ST.  T.  de  Sampaj/o 
The  insurer  afterwards  Under  the  authority  and  orders  of  a  certain  cooi 

of  goods  to  a 

foreign  country  is  not  liable  to  indemnify  the  assured  (a  subject  of  that  countrT)^  who  it  ol 
by  the  decree  of  a  court  there,  to  pay  contribution  to  a  general  arerage,  which  by  the  li 
this  country  could  not  hare  b^  demanded,  where  it  does  not  appear  that  the  partiei  contr 
upon  the  footing  of  some  usage  among  merchants,  obtaining  in  the  foreign  country,  to  tiw 
tame  as  general  average,  but  such  usage  b  to  be  collected  merely  from  the  redtals  and  anum 
made  in  the  decree. 

[  ♦HS  ] 
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Idsbotiy  having  jarisdiction  of  clivers  raariti me  affairs,  and  of        1815. 

the  settlement  of  general  averages,  established  by  the  authority        

of  the  government  ofPortugatj  ordered  and  obliged  to  pay       J^^ 

90001.  as  contribation  and  average,  in  respect  of  the  expences,    WBmioMb 

losses,  and  damages  incurred  as  aforesaid.  9d  count  stated  that 

the  ship  sailed  on  ber  voyage,  and  on  the  8th  o{  January  ar« 

rived  at  Lisbon,  (omitting  the  intermediate  circumstances,) 

and  that  H.  T.  de  Sampaj/o  wbs  afterwards  under  the  authority 

and  orders  of  a  certain  court  t^ilAsbon^  having  jari8diction,&c« 

<nrdered  and  obliged  to  pay  and  did  pay  9000/.  in  respect  of  cer« 

taio  expenees,  losses,  and  damages  incurred  in  the  voyage  men- 

tioood  in  the  policy.    Money  eovnts.    Plea,  general  issue. 

At  the  trial  before  Lord  Ellenborough,  C.  J.  at  the 
London  sittings  after  Trinity/ term  1813  there  was  a  verdict  for 
the  plaindft  for  66/.  &.  id.  subject  to  the  opinion  of  the  Court 
opoo  this  ease: — 

The  insurance  was  effected  by  the  order  and  on  account  of 
jfiT.  T,  de  &ifM|»qyo,  a  merchant  of  XrMoit,  and  a  Poriugueze  [  14S  ] 
Mbject.  The  ship  being  in  every  respect  fitted  for  sea  sailed 
vithtbe  goods  from  London  on  the  Slst  of  iVovemft^r,  1810, 
spoa  her  voyage,  and  having  encclbntered  strong  and  adverse 
winds,  aed  heavy  seas,  was  on  the  6th  of  December  in  sight  of 
the  Eng&ih  coast,  when  it  was  discovered  that  the  bowsprit 
hitts  had  gtven  way,  occasioned  by  the  heavy  labouring  of  the 
dup  tbeo  under  her  courses  beating  to  windward,  and  in  a 
mmI  heavy  and  dangerous  sea.  The  master  being  apprehen« 
sive  that  die  eftip,  if  she  continued  in  that  situation,  would  be 
m  gieet  danger,  judged  it  prudent,  after  having  consulted  with 
his  oAcers,  to  put  into  port,  for  the  purpose  of  securing  the 
bowsprit;  and  meeting  with  a  pilot  on  the  7th  he  was  enabled 
tabrkig  bfs  Aip  to  anchor  in  Covoes  roads  on  that  day.  All  die 
damage  waeoecarioned  by  the  tempestuous  winds,  and  weather, 
#ed  heavy  eeas,  and  the  putting  into  Owes  was  a  prudent  and 
preper  measere,  necessary  for  the  safety  of  ship  and  cargo,  but 
that  was  a  measure  also  occasioned  by  the  same  cause.  The 
ihip  MBiained  at  Cowes  till  the  11th,  when  having  repaired  her 
danmge  she  sailed  on  the  voyage,  but  en  account  of  adverse 
llindB,  swi  tempestuous  weather,  returned  to  Cowes  the  next 
dsf ,  and  iNMr  detained  there  by  adverse  winds  till  the  89th, 
ivhin  ebe  ngain  sailed  on  her  voyage.  The  case  then  stated 
the  Mowing  itema  ef  expenditnre  :-^ 

H  S 
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1816.       Wages  of  the  captain  and  crew  from  the  time  of  £.  s.  d. 

her  first  putting  into  Cowes,  to  the  time  of  her 

J^^^*           last  sailing  from  thence              .            .            .  230  5  8 

Whithorb.    Provision  consumed  during  the  same  period'        •  192  1  0 
[  144  ]      Bowsprit  bitts  repaired  at  her  first  putting  into 

Cowes     .           .           .            .            .            .  7  14  0 

Three  coils  of  rope  supplied  at  the  same  time      .  1 16  3  0 

The  case  also  stated  that  in  the  course  of  the  voyage  from 
Cowes  to  Lisbon  the  facts  took  place,  and  the  damages  were 
incurred,  as  stated  in  ihejirsl  count,  and  that  upon  the  shipV 
arrival  at  Lisbon  the  master  instituted  proceedings  in  one  of 
the  courts  of  justice  there,  called  the  tribunal  of  India  and 
Mina,  (being  a  court  established  by  the  Portugueze  govern- 
ment,  and  having  jurisdiction  in  maritime  affairs,  and  over  the 
matters  of  that  suit  within  the  dominions  of  Portugal,  and  over 
Portugueze  subjects,)  against  the  proprietors  of  the  cargo,  and 
the  owners  and  underwriters  of  the  ship,  for  a  contribution  by 
way  of  general  average  to  make  good  the  damages  and  extra* 
ordinary  expences  incurred  on  the  voyage,  as  before  stated ; 
of  which  suit  the  defendant  Und  the  other  British  underwriters 
on  the  cargo  had  no  notice  until  after  its  termination.  That 
the  court  at  Lisbon  decreed,  conformably  to  the  general  mari^ 
time  laws,  and  unalterable  practice  of  Lisbon,  in  favour  of  the 
master's  claim  for  general  average,  and  H»  T.  de  Sampayo 
was  decreed  by  the  Court^  conformably  to  such  general  laws 
and  practice  to  pay,  and  was  thereby  compelled  and  did  pay  to 
the  master  or  owner  of  the  ship,  6/.  125.  lOcf.  percent,  on  the  va* 
lue  of  the  goods  insured  by  the  policy,  as  a  general  average  or 
contribution  in  the  nature  thereof;  the  said  sum  of  6/.  12^.  lOdL 
per  cent,  including  contribution  to  the  expence  of  the  wagei 
and  provisions  at  Cowes,  as  well  as  to  the  several  other  da< 
[  145  ]  mages,  losses,  and  expences  before  mentioned.  And  for  the 
recovery  of  this  sum  of  6/.  12f •  lOJ,  per  cent  this  action  was 
brought. 

If  the  Court  should  be  of  opinion  that  the  proceedings,  and 
decree  of  the  Court  at  Lisbon,  are  of  themselves  sufficient  tc 
entitle  the  plaintiffs  to  recover  the  same  rate  of  average  which 
the  assured  was  thereby  compelled  to  pay,  the  verdict  to  standi 
if  they  should  think  otherwise,  but  should  be  of  opinion  that 
the  sum  of  422/.  6s.  8d.,  (the  amount  of  the  two  items  of  ex- 
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penditure  for  wages  and   provisions  at  Cowes)  or  any  part        1815. 
thereof,  does  properly  form  an  item  to  which  the  defendant,        •"; 
as  an  underwriter  on  the  cargo,  is  liable  to  contribute  as  for  a       agmimt 
general  average,  or  otherwise,  the  verdict  to  be  entered,  ac-    W*"*^''® 
cording  to  the  award  of  an  arbitrator  who  is  to  ascertain  the 
ium.    If  the  Court  should  be  of  opinion  that  the  plaintiffs  are 
not  entitled  to  recover  any  thing  in  respect  of  the  wages  and 
provisions  at  Cowes^  a  nonsuit  to  be  entered. 

Abbcil  argued  for  the  plaintiffs  in  the  last  term  (a),  1st,  that 
independently  of  the  decree  of  the  Court  at  Lisbon^  the  defend- 
ant was  liable  to  contribute,  if  not  to  the  whole  extent,  at  least 
to  so  much  of  the  expenditure  for  wages  and  provisions,  as  was 
incurred  between  the  time  of  the  ship's  first  putting  into  Cowes^ 
and  her  first  quitting  it.  For  her  putting  in  the  first  time  is 
stated  to  have  been  necessary  for  the  safety  of  the  ship  and 
cargo,  and  it  was  for  the  repairing  the  damage  occasioned  by 
tempests,  in  order  to  prosecute  and  complete  the  voyage.  And 
where  that  is  the  object,  it  appears  from  some  of  the  writers 
upon  thia  subject  that  the  wages  and  maintenance  of  the  crew  [  ^^^ 
during  the  delay  thus  necessarily  occasioned,  are  to  be.  susr- 
tained  by  general  contribution.  And  he  cited  Beawes  Lex 
Merc,  (a)  to  that  effect,  and  Da  Cosia  v.  Newnham  (6),  to 
shew  that  the  passage  from  Beawes  was  quoted  seemingly  with 
the  approbation  of  the  Court,  but  be  admitted  that  the  deci- 
sion itself  was  not  immediately  upon  this  point,  and  that  the 
law  books  4id  not  furnish  any  decision  upon  it.  He  also  ad- 
mitted that  in  respect  of  that  part  of  the  damage  done  to  the 
ship,  in  her  passage  from  Cowes  to  Lisbon^  by. standing  out 
to  sea  and  carrying  a  press  of  sail,  in  order  to  avoid  the  im- 
pending peril,  the  case  so  much  resembled  Covington  v.  /2o- 
ier/5(r),  that  he  could  not  ask  for  contribution.  But  2dly,  he 
contended  that  the  decree  of  the  Court  at  Lisbon  was  oi  itself 
conclusive  in  favour  of  the  plaintiffs'  right  to  recover  the  like 
rale  of  average  which  by  that  decree  the  assured  was  obliged 
to  pay.  For  this  was  a  court  of  competent  jurisdiction  over 
the  subject  matter,  and  over  the  parties  to  the  suit,  and  all  re« 
sistance  to  its  decree  would  have  been  ineffectual  ?  which  is 
the  reason  why  judgments  in  the  prize  court  are  holden  to  be 

(«>  Dmrntpier,  J.  wis  absent  when  the  case  wis  argued. 

{•)  166.  (»)  2T.M.  413.  •  («)  2  iST.  i?.  328. 
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1815.  binding.  And  this  being  an  insurance  to  a  foreign  eountrj;, 
the  underwriter  is  bound  by  the  law  of  the  country  to  which 
the  contract  relates,  that  is,  to  indemnify  the  assured,  if  lie  is- 
obliged  by  the  law  of  that  country  to  contribute  to  a  generml 
average.  Upon  which  principle  it  seems  Walpoh  v.  Ewer  (d> 
was  ruled  by  Lord  Ktnjfon^  and  Newman  v.  Cazdkt  (e)  Ify 
BuUetf  J.,  though  in  the  latter  the  Judge  relied  much  upon  an 
usage. 

[  147  ]  Carr^  contra,  waa  directed  by  the  CouK  to  confine  himself  to 

the  last  point)  and  he  argued  that  this  was  not  like  the  senteMe 
of  a  prize  court.  For  a  prize  court  professes  to  proceed  upoi» 
the  law  of  nations,  and  when  it  does  so,  its  sentence  is  conclu* 
sive,  because  the  law  of  nations  is  an  universal  law  •  yet  the 
sentence  even  of  a  prise  court  is  not  conclusive,  whenever  it 
appears  that  it  has  not  proceeded  according  to  that  law,  as  If 
the  sentence  be  founded  on  partial  ordinances  (a).  And  if 
the  sentence  of  a  court  of  general  jurisdiction  be  not  conclu« 
dive,  unless  it  conform  to  the  general  law,  how  shall  the  sen- 
tence of  a  court  of  peculiar  jurisdiction,  such  as  this  court  at 
lAsbanj  which  professes  to  conform  to  the  general  maritime 
laws  and  practice  of  lAthon  only,  be  conclusive,  especially 
against  the  defendant,  who  neither  had  notice,  nor  was  a  party 
to  the  suit  ?  Granting  that  the  court  had  jurisdiction  over  the 
matter  and  over  the  parties  to  the  suit,  that  is,  the  owners  of 
the  ship  and  goods,  yet  if  the  underwriter  is  to  be  bound  by 
the  consequences  of  the  law  of  every  foreign  port  to  which  bt 
shall  make  insurance,  it  will  follow,  that  there  must  be  as 
many  rules  of  general  average  as  there  are  foreign  ports  to 
which  insurance  may  be  made.  Therefore,  to  prevent  any 
tiling  so  inconvenient  and  uncertain,  the  rule  is  settled,  that 
the  insurer  shall  not  be  bound  to  take  notice  of  the  municipal 
laws  of  other  countries,  but  shall  be  taken  to  contract  with  re- 
ference to  those  of  his  own  country  only,  unless  it  is  shewn 
that  the  parties  meant  to  extend  the  contract  ferther.  This  is 
fiilly  illustrated  by  what  took  place  in  Simeon  v.  Bazeiij  tbf 

[  148  ]  upon  the  first  trial  it  was  held,  conformably  to  this  rtile, 
that  the  insurer  in  this  country  was  not  answerable  upon  his 
contract  for  a  loss  occasioned  by  the  act  of  the  foreign  state  t6 
which  the  ship  was  bound :  but  upon  a  suggestion  that  the 

(iQ  Av^« /'WW.  $65.      •    («)/MI6€,      M£irdr,^j»pkton,9r.tt.Hi. 
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eoDtnict  was  made  wilh  a  view  to  siicb  risk,  the  case  went        1815. 
dowB  agaiii^and  was  finally  deteriained  upon  the  intentioiif  which       ^    ^ 
was  held  to  qaalify  the  rule  (^r).    lo  this  case  however  it  is  not       a^amsi 
shewn  that  the  parties  had  it  in  contemplation  to  treat  any    ^^^i^**^" 
loaaea  or  expenees  as  general  average  which  are  not  such  by 
the  law  and  usage  of  England  where  the  contract  was  made. 
Walpole  T.  Ewer  k  but  a  nisi  prim  decision,  and  Newman  v. 
CttMolei  is  the  other  way;    for  Bulkr^  J.    relied  upon  the 
Bsage,  which  vas  proved,  and  said  that,  but  for  the  usage,  the 
plaintiff  would  have  failed  on  the  general  law.    Another  ob- 
jaetioo  to  the  plaintiff  ^s  right  to  recover  is  this,  that  this  is  a 
leas  oecasioned  \yf  the  law  of  the  assured's  own  country,  and  sa 
vithan  the  principle  of  Qmway  v.  Grajf  (6),  Mennelt  v.  Bon* 
iamic)^  and  Flimdt  v.  Scoii(d) ;  which  principle  was  not  over- 
ruled iothe  Exchequer-chamber  (tf),  though  it  was  held  not  to 
apply  where  the  assured  was  trading  under  a  licence. 

Abboii  ia  reply  to  the  last  objection  remarked,  that  tbe^acts 
by  whieh  the  loss  was  occasioned  in  the  eases  cited,  were  acts 
ef  state,  aoeh  as  embargo^  or  confiscation  founded  upon  ordi- 
of  the  state,  and  not  as  here,  a  judgment  in  a  court  of 
ipeteat  jurisdictian  proceeding  according'  to  the  genial 
oaritiiBe  laws. 

Lord  EjuLEMBoaouaH,  C.  J.  upon  the  first  point  said,  that  [  149^ 
the  language  of  Beawes  in  the  passage  cited  was  very  loose, 
and  tint  the  same  doctrine  he  believed  was  not  to  be  found  in 
ether  writers  of  equal  authority.  And  he  said,  that  general 
avenge  mast  lay  its  foundation  in  a  sacrifice  of  part  for  the 
mkm  of  the  rest,  but  here  was  no  sacrifice  of  any  part  by  the 
master,  but  only  of  his  time  and  patience,  and  the  damage  in* 
carrod  was  hy  the  violence  of  the  wiud  mid  weather.  That  this 
not  like  the  case  recently  before  the  Court  (a),  where  the 
raa  compelled  to  eut  away  his  rigging  in  order  to  pre- 
serve the  ship,  and  afterwards  put  into  port  to  repair  that 
wbtch  he  sacrificed.  And  still  less  was  the  damage  incurred, 
while  standing  out  to  sea,  an  object  of  contribution.  Upon 
the  other  point  he  said,  as  it  was  ef  very  genernl  and  exteo- 
live  conaeqeence,  the  Court  would  take  further  time. 

Cur.  adv*  vuU» 


(«)  itfiite,  vel.  U.  f4.    ^Tmma.^ti,  (6)   10  ^«/,  S3€. 

(t)  16  Mmi.  477.  id)  H.  &».  (r)  »  T^ifut,  ^4. 
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1815.  Lord  Ellenborough,  C.J.  on  this  day  delivered  tbe 

judgment  of  the  Court.  After  stating  the  case,  his  lordship  said, 

agaifut  ^hat  upon  the  argument  of  the  case  the  Court  intimated  » 
Whitmorb.  clear  opinion,  that  the  several  items  of  loss  with  which  the  de- 
fendant as  an  underwriter  was  sought  to  be  charged  in  this  ac* 
tion,  were  none  of  them  the  subject  of  general  average  by  the 
law  of  England*  This  contract  must  be  governed  in  point  of 
construction  by  the  law  of  England^  where  it  was  framed^ 
couched  as  it  is  in  the  terms  of  an  instrument,  in  general 
and  familiar  use,  and  of  known  meaning  in  England^  unless 
the  parties  are  to  be  understood  as  having  contracted  on  the 
[  150  ]  foot  of  some  other  known  general  usage  amongst  merchants  re- 
lative  to  the  same  subject,  and  shewn  to  have  obtained  in  the 
country  where  by  the  terms  of  the  contract  the  adventure  ift 
made  to  determine,  and  where  a  general  average  (if  such 
should  under  the  events  of  the  voyage  be  claimed)  would  of 
course  come  to  be  demandable.  Now,  without  pronouncing 
what  might  have  been  the  effect  of  a  statement  in  this  case, 
(if  it  had  contained  such,)  that  it  was  the  known  and  invaria- 
ble usage  amongst  merchants  at  Lisbon^  the  port  of  discharge, 
to  treat  losses  and  expences  of  the  kind  and  description  which 
are  specified  in  the  case,  as  the  subjects  of  general  average, 
we  cannot  but  observe  that  the  case  contains  no  allegation  of 
fact  whatsoever  on  this  head,  but  merely  states  a  decree  of  8 
court  at  Lisbon  which  proceeds  upon  the  assumption  of  thia 
supposed  fact  as  its  foundation.  And  although  by  the  comity 
which  is  paid  by  us  to  the  judgment  of  other  courts  abroad  of 
competent  jurisdiction  we  give  a  full  and  binding  effect  to  such 
judgments,  as  far  as  they  profess  to  bind  the  persons  and  pro» 
perty  immediately  before  them  in  judgment,  and  to  which 
their  adjudications  properly  relate,  yet  we  feel  that  we  should 
carry  that  principle  of  comity  further  than  reasonably  ought 
to  be  done,  or  ever  hitherto  has  in  practice  been  done,  if  we 
should  draw  from  the  recitals  of  facts  and  usages  which  are 
contained  in  those  judgments,  general  evidence  of  the  exist- 
ence of  such  facts  and  usages,  and  allow  them  to  be  available 
for  all  causes,  and  purposes,  and  consider  them  as  applicable  to, 
and  obligatory  upon  other  persons  than  the  immediate  parties 
to  those  judgments,  in  which  these  recitals  occur.  Here  the 
underwriters  have  a  right  to  insist,  as  this  defendant  does  \n^ 
[  151  ]  sisty  ibat  the  general  average  to  which  alone  their  indemnity  is 
confinedi^  is  general  average  as  it  is  understood  in  England 
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vhere  this  contract  of  indemnity  was  Tormecl ;  no  other  distinct        1815. 
and  different  sense  and  use  of  that  term  being  proved  in  evi-        " 
dence  to  obtain  in  point  of  fact,  and  to  be  generally  adopted       a^aitut 
by  usage  in  the  country  where  the  contract  was  to  determine,    ^"'tmore, 
viz.y  Lisbon  ;  the  general  laws  and  practice  supposed  to  autho- 
rize this  demand  of  general  average  being  only  recited  in  the 
terms  of  another  judgment  against  the  assured,  and  not  alleged 
or  proved  as  a  fact  in  this  present  case,  and  which  recital  in 
the  judgment  we  are  of  opinion  is  not  a  competent  medium  of 
proof  for  this. purpose.    The  consequence  is  that  there  must  be 
judgment  of  nonsuit  in  this  case. 


Cox  and  Others,  Assignees  of  Swan  and  Anderson,  Bank-      r  15^  -1 

rnpts,  against  May  and  Others.  Friday, 

May  6th. 

COVENANT  on  a  charter-party  by  the  plaintiffs  as  as-  where « ship 
sisnees  of  Swan  and  Anderson  for  16,145/.  I3s.  Id.  for  was  chartered 
UDO&  a  vovsffc 

freight  of  tfa^  ship  Ramoncila,     Plea,  as  to  13,864/.  8j.  9rf.  out  aud  home, 
payment,  and  as  to  2281/.  45.  lOrf.  the  residue,  a  set-off  for  so  f*^/.  10*.  per 

*    ^  J  J  ,  ton,  register 

much  paid  by  the  defendants,  as  proprietors  of  the  cargo,  for  the  measurement, 
plaintifls'  contribution,  as  owners  of  the  ship,  in  respect  of  the  2500/rto  be 
freight,  for  salvage  and  charges,  by  reason  of  recapture  of  ship  paid  on  ciear- 
and  cargo,  which  had  been  captured  on  the  voyage.     Issue  [he  Hke^sum'' 
thereon.  f^  *i^^  ^"^  «^ 

twelve 

At  the  trial  before  Lord  Ellenborough^  C.  J.  at  the  London  months,  and 
sittings  after  Trinili/  term,  1814,  there  was  a  verdict  for  the  |h^rmo"i?hr 
plaintiffs  for  the  said  sum  of  2281/.  4;.  10c/.  subject  to  the  after  being  re- 
opinion  of  the  Court  upon  a  case,  of  which  the  material  facts  custom-houM 
were  these :—  ®°J>fi^  "J™ * 

and  the  ship 
delirered  her  outward  cargo,  and  sailed  with  her  homeward  cargo,  and  was  captured  and  re- 
cqytured  cm  the  homeward  Toyage,  and  the  ship  and  cargo  were  sold  by  consent  of  all  par- 
ties, the  owner  and  charterers .  having  respectivly  made  claim  in  the  Admiralty  Court  to  ship 
and  gtwds,  where  restitution  was  decreed  to  them  upon  payment  of  salvage  :  Held  that  the  char- 
terers (having  paid  the  two  sums  of  3500/.)  were  not  liable  to  contribute  to  the  ship-owner  for 
idTBge  in  respect  of  their  goods,  where  the  proceeds  of  the  goods  fell  short  ot  the  sum  due  for  the 
leadne  of  the  ft«ight,  but  that  the  ship-owner  in  respect  of  the  freight  was  liable  to  the  whole  sal  - 
TSfe  ;  and  the  chuterers  having  paid  such  contribution  out  of  the  proceeds  of  the  goods,  under  a 
teouity  given  by  them  for  the  payment  of  the  salvage,  with  the  assent  of  the  ship  owner  as  far  as 
Us  liabUhy  was  concerned ;  held  that  they  might  set  it  off  in  an  action  of  covenant  by  the  owner 
for  the  restdae  of  the  freight. 

Secnt  as  to  the  charges  of  estalilishing  the  claim  to  the  cargo,  and  ptt>caring  the  decree  for  its 
mtitiilkm,  for  held  that  the  charterers  alone  were  liable  |o  them. 
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1815.  By  charter-party  of  affreightment  between  the  baokruptp^ 

~^"        before  their  bankruptcy,  and  the  defendants,-  the  ship  wsa  lei 
a/fointt       to  the  defendants  on  a  voyage  from  London  io- Lima  and  back, 
^^^'        to  be  laden  with  whatever  goods  the  freighters  might  think 
proper :  and  it  was  covenanted  that  it  should  remain  in  the 
[  153  ]      service  of  the  freighters  18  calendar  months  at  least,  and  for 
Boch  farther  time  as  should  be  necessary  to  complete  the  voy« 
age ;  and  the  defendants  covenanted  to  pay  freight  for  the  same 
at  the  rate  of  S/.  10^.  per  ton,  register  measurenient,  per  caleU'- 
dar  month,  9500/.  part  thereof,  on  the  day  the  ship  should  be 
cleared  outwards,  S500/.  further  part,  at  12  months  from  tlie 
same  period,  and  the  remainder  three  months  after  the  ship- 
should  be  reported  at  the  custom-house  in  London  from  her 
said  voyage.  The  ship  sailed  and  delivered  her  cargo  at  Lima 
under  the  direction  of  the  defendants,  and  took  in  a  home*- 
ward  cargo  laden  by  the  defendants,  and  under  their  direction 
sailed  to  and  delivered  a  part  at  Cadiz^  and  proceeded  with 
the  rest  for  London^  ]HXi  in  her  voyage  thither  was  captured 
and  recaptured,  and  ^nacjued  ^o  Corh^  and  was  proceeded 
against liy  the  recaptors  for  salvage  in  the  Admiralty  Court.. 
The  ship  and  cargo  being  claimed  respectively  by  the  plaintifb 
and  defendants^  the  ship  by  order  of  the  Court  prosecuted  her 
voyage  to  London^  and  arrived  in  London^  and  was  reported* 
at  the  custom-house.    Restitution  of  the  ship  and  cargo  was 
decreed  upon  payment  of  salvage  to  the  recaptors,  and  security 
for  payment  of  it  was  given  by  the  defendants,  with  the  assent 
of  the  plaintiffs,  as  far  as  their  interest  in  the  subject-matter^ 
and  their  liability  for  the  payment  of  the  salvage  were  con* 
cerned;  and  the  ship  and  cargo,  with  the  consent  of  the  par- 
ties interested  and  of  the  recaptors,  were  sold,  the  cargo  for 
14,351/.  18^.  2d.y  the  ship  for  5491/.  Uj.  9d.    The  salvage  on 
the  recapture,  being  one  eighth  of  the  net  proceeds  contribu-^ 
tory  to  salvage  amounted  to  231S/.  Os.  6(/.,  and  the  charges  of 
establishing  the  claim  to  ship  and  cargo,  and  of  procuring  the 
[  164  ]      decree  of  restitution,  to  1347/.  7^.  7</.   Of  these  two  sums  lb« 
plaintiffs  paid  so  much  as  was  their  due  proportion  of  the  sal- 
vage and  charges  in  respect  of  the  value  of  the  shlp)  and  the 
residoei  n^.,  2281/.  4i.  lOd^  was  paid  out  ai  the  proceeds  of  the 
defendaiits'  eargo ;  which  the  defendants  daiaied  to  set  off,  haf  * 
iQg  already  paid  to  the  baakroptSy  before  the  bankruptcy^  the 
tiro  sums  of  2500/.  at  the  times  atipnlated  by  the  charter* 
party,  and  to  the  plaintifi  tba  iiiia  of  13^861/*  &•  SW.iii  pirtr 
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at  the'  16,145/.  ISf .  Id.  noir  claimed  by  tbem  as  due  for  the       1815* 
reoiainder  of  the  freight.  " 

And  the  queatiom  for  the  opinion  of  the  Court  were,  mgaiHM 
Isti  Whether  under  the  circumstances  the  defendants  are  ^^^* 
liable  to  pay  any.  and  what  contribution  to  the  two  sums  for 
salvage  and  charges  in  respect  of  their  goods  on  board  the 
ship  at  the  time  of  her  capture  and  recapture,  they  being  of  a 
value  Bot  sufficient  to  satisfy  the  freight  remaining  due  upon 
the  whole  voyage  out  and  home.  Sdly,  Whether  the  plaintiflb 
in  respect  of  the  sum  of  16,146/.  IS*.  7d.  or  any,  and  what  part 
of  it,  remaining  due  at  the  termination  of  the  voyage,  or  in  re- 
spect of  the  freight  payable  at  the  time  of  her  capture  and  ra- 
capture,  are,  in  addition  to  what  they  have  contributed,  liable 
to  contribute  to  the  two  sums  for  salvage  and  charges.  A  ver- 
dict for  the  plaiotiffs  or  a  nonsuit  to  be  entered  according  to 
the  rule  which  the  Court  should  pronounce. 

This  case  was  twice  argued ;  once  iH  last  Hilary  tern  («) 
by  Sfkmkie  for  the  plaintiiiti,  and  Marryai  for  the  defendants,  [  1^^  } 
ind  again  in  this  term  by  Campbell  for  the  plaintiflb,  and  Park 
for  the  defendants.  For  the  plaintiffs  the  argument  was  in  sub- 
stance this,  1st,  the  defendants  in  respect  of  their  goods  are 
liable  to  the  whole  amount  of  the  8281/.  4^.  lOrf.  paid  by  them; 
for  the  Stat.  43  0. 3.  c.  160.  s .  S9.  makes  the  ship  and  goods 
reflectively  to  be  restored,  liable  to  the  payment  of  salvage : 
and  the  defendants  in  respect  of  their  goods  are  also  liaUe  to 
a  proportion  of  the  charges ;  because  the  chaiges  were  incurred 
for  the  oeminon  benefit,  and  the  defendants  put  in  their  claim 
to  the  goods.  And  as  to  the  value  of  the  goods  being  inanf* 
fident  to  cover  the  demand  for  freight,  whether  the  defendants 
will  derive  more  or  less  benefit  by  Ihe  recapture,  cannot  affect 
their  liability  to  contribute  to  salvage,  for  as  well  might  it  be 
said,  in  the  case  of  jettison,  that  a  party  whose  goods  are  saved, 
shall  not  be  KaUe  to  contribute  to  general  average,  because  it 
will  absorb  his  profits.  And  if  it  were  material,  here  the  de- 
fendants have  derived  advantage  from  the  recaptnre  to  the  ex* 
lent  of  14,361/.  18f .  8tf.,  the  value  of  thecal^ ;  for  siippoee  the 
^tip  had  arrived  without  the  cargo,  the  defendants  would  have 
been  bonnd  to  pay  precisely  the  same  freight  as  now  that  the 
oorgo  Ima  arrived,  tor  it  was  payable  by  the  chartei-paity  throe 
nontha  after  the  ship  should  be  reported ;  it  is  plain,  therefore, 
that  the  recaptare  has  enabled  them  to  liquidate  the  freight 

(a)  Dampitr,  Ji  i»ii  ibieBt  apoa  the  fint  irgumtBir 
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pro  ianioy  and  that  instead  of  being  losers  to  the  whole  amount 
of  the  freight,  they  have  lost  only  the  difference  between  the 
yalue  of  the  goods  and  the  amouivt  of  the  freight.  Besides, 
though  these  goods  were  not  sufficient  to  reimburse  the  de« 
fendants  for  the  freight,  non  constat  that  upon  the  whole  adh 
venture  out  and  home,  they  were  not  gainers.  Sdly,  The 
plaintiflfs  are  not  liable  to  contribute  in  respect  of  the  16,145/^ 
13s,  7d,j  or  any  part  of  it.  For  allowing  that  the  ship-owner 
would  in  general  be  liable  to  contribute  in  respect  of  the  ship 
and  the  clear  amount  of  the  freight,  yet  this  is  not  freight,  but 
is,  according  to  Lord  Hardwicke  (a),  rather  the  hire  of  the 
ship  ;  it  is  a  specific  sum  contracted  to  be  paid  upon  the  ship's 
arrival,  for  the  time  she  has  been  employed,  without  relation 
to  the  quantity  of  the  goods,  for  which  the  plaintiffs  have  no 
lien  upon  the  goods,  it  being  a  mere  chose  in  action  ;  whereas 
freight  is  incorporated  with  the  goods,  and  therefore  the  owner 
has  always  a  lien  fo#  it  upon  the  goods.  And  it  seems  that 
wherever  be  has  not,  he  cannot  be  called  upon  to  contribute 
as  for  freight ;  which  is  (he  reason  why  dead  freight  is  not  con- 
tributory, and  why  the  lenders  upon  bottomry  (6),  or  respon- 
dentia (c),  are  not  liable  to  contribute ;  yet  they  are  interested 
in  the  arrival  of  the  ship  and  goods. 

For  the  defendants  it  was  contended,  that  the  salvage  was 
payable  by  those,  and  those  only  who  were  benefited  by  the 
recapture ;  that  in  this  case  the  whole  of  the  defendants'  cargo 
being  absorbed,  and  as  totally  lost  to  them,  as  if  the  recapture 
bad  never  been  made,  the  plaintiffs  alone  were  benefited,  not 
only  by  the  restitution  of  their  ship,  but  by  the  receipt  of 
13,864/.  85.  9d.  for  freight,  which  but  for  the  recapture  they 
would  have  wholly  lost.  jThe  rule  in  this  country  for  contri- 
bution to  salvage,  as  well  as  average,  to  which  it  is  like,  is  thi% 
that  the  ship-owner  contributes-  according  to  the  value  of  the 
ship  at  the  end  of  the  voyage,  and  the  clear  amount  of  the 
freight  or  earnings  of  the  voyage;  and  the  owner  of  goods 
contributes  after. deducting  the  freight  and  charges  (a).  Each 
contributes  according  to  the  benefit  he  derives,  and  therefore 
if  one  derive  the  whole  benefit,  he  shall  contribute  the  whoksi 
And  as  to  this  being  a  chartered  ship,  the  cases  of  ffilliams  v. 
The  London  Assurance  (b)y  The  Racehorse  (c),  and  The  Pro^ 


(a)  PmmlT.Sireh,  2Aik.  621. 
(<r)   Wmipole  V,  Ew€r,  H. 

(b)  Ante,  toL  L  318. 


(b)  Joyce  ▼.  WUUanuon,  Park,  /iintr.. 
(«)  iVMby,  b.  2.  e.  6.  «.  16. 

(c)  ZJM.  Adm.  Cm,  101. 
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grtii  (d)f  shew  that  freight  due  under  a  charter-party  is  equally        ^^^  ^* 
Mable  to  contribute.  "7 

Cox 
•  Cur,  adv.  Vuli.         agtdntt 

Lord  Ellbnborough,  C.  J.  on  this  day  delivered  the        ^^^' 
judgment  of  the  Court. 

This  was  an  action  of  covenant  for  freight  upon  a  charter* 
party.  The  ship  was  chartered  to  LAma  and  back,  at  2/.  lOs. 
per  touy  register  measurement,  per  calendar  month,  of  which 
freight  2a00/.  was  to  be  paid  on  her  clearing  outwards,  S500/. 
at  the  end  of  12  calendar  months,  and  the  remainder,  three 
Bonths  after  her  being  reported  at  the  custom-house  in 
London  on  her  return  from  her  said  voyage.  The  ship  sailed 
with  a  cargo  for  Limoj  and  delivered  it  there  under  the  direc- 
tion of  the  defendants,  where  she  took  on  board  a  homeward 
cargo  laden  entirely  by  the  defendants,  of  which  she  delivered 
part  at  CadiZj  and  proceeded  with  the  rest  for  London*  The 
two  sums  of  8500/.  stipulated  by  the  charter-party  to  be  paid 
tt  the  times  above  mentioned  were  duly  paid,  and  the  re-  [  ^^^3 
mainder  of  the  freight,  which  was  to  be  paid  at  three  months 
after  she  had  been  reported  at  the  custom-house  in  London 
(for  which  the  action  was  brought)  came  to  16,145/.  I3s.  7d. 
In  the  course  of  the  homeward  voyage  the  ship  was  captured 
and  recaptured,  and  the  cargo  was  sold  by  the  consent  of  the 
parties  interested,  and  of  the  salvors,  for  14,351/.  18f.  Sc/., 
and  the  ship  for  5491/.  13s.  9d..  The  salvage  on  the  recapture 
iras  S3 12/.  Os.  6d.  and  the  expences  of  establishing  the  claim 
to  ship  and  cargo,  and  of  procuring  a  decree  of  restitution 
apon  aalvage^  amounted  to  1347/.  7s.  Id.  Of  these  sums  the 
ihip  has  bocne  the  proportion  which,  in  respect  of  its  value  of 
5491/.  ISf.  9d.j  it  ought  to  bear  in  that  salvage  and  those  ex- 
pences ;  and  the  defendants  contend  that  the  residue,  which  is 
8281/.  4f.  lOd.  ought  to  be  borne  by  the  freight  which  is 
payable  to  the  plaintiffs;  and  in  as  much  as  they  the  defendants 
bare  already  paid  that  sum  by  their  brokers  out  of  the  pro« 
ceisds  of  the  cargo,  they  have  pleaded  a  set-off  in  respect  of 
that  aam  as  for  money  paid  to  the  plaintifls'  use.  The  quee- 
tipna  therefore  for  the  consideration  of  the  Court  .are,  Itty 
Whether  the  defendants,  in  respect  of  their  goodsr,  are  liable  to 
any  and  what  contribution  towards  these  sums  of  2312/.  Os.fid* 
the  salvage  money,  and  1347/.  7s.  7d.  the  charges  of  obtainiog 

restitotion :  and,  Sdly,  whether  the  plaintiflb,  in  reject  of 

-         •    •  ...  •   • 

{d)  1  Sdw.  Aim.  Cmt.  224. 
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1815.  their  freight,  are  liable  to  any  and  what  coatribation  to  the 
'  aalvage  and  charges  above  mentioned.    And,  as  to  the  first 

a^ahmi  qoestioo,  we  are  of  opinion  that  the  defendants  are  not  liable 
Mat.        iq  QQy  contribution  towards  the  sum  of  8312/.  Os.  6d.  the 

][  150  ]  salvage,  in  respect  of  their  goods,  but  that  charge  must  be 
borne  wholly  by  the  plaintiffs,  the  owners  of  the  ship,  and 
persons  entitled  to  freight :  and,  Sdly,  on  the  other  hand,  that 
the  plaintiffs  are  not  liable,  &rther  than  they  have  already 
contributed,  towards  the  sum  of  1347/.  7s.  7rf.,  the  charges  of 
establishing  the  claim  to  ship  and  cargo,  and  of  procortng  a 
decree  of  restitution.  That  freight  is  liable,  in  some  cases  ad 
least,  upon  a  chartered  ship,  to  contribute  to  salvage,  was  ad* 
judged  without  difficulty,  and  almost  without  resistance,  in 
the  case  of  the  Racehorse^  3  Rob.  101. ;  and  that  it  is  liable 
to  contribute  to  general  average,  which  in  this  respect  is  ana« 
logous  to  the  case  of  salvage,  was  decided  by  this  Court  in 
WiUiam9  v.  London  Aaurance  Componj/j  1  3f.  &  S.  318.  The 

J»  principle  upon  which  freight  is  to  contribute  in  the  case  of 

general  average  is,  that  it  was  one  of  the  things  in  hasard  at 
tlie  time  when  that  sacrifice  which  produced  the  general 
average  was  made,  and  the  principle  upon  which  it  contributes 
in  the  case  of  salvage  is,  that  but  for  the  recapture,  for  which 
the  salvage  is  paid,  it  would  have  been  lost.  Salvage  is  a 
compensation  to  the  salvors,  not  merely  tor  the  restitution 
of  the  property,  which  has  been  made  by  them  to  the  prior 
owners,  (for  that  is  properly  an  act  of  mere  justice  on  their 
part,)  but  for  the  risque  and  hamrd  incurred  by  them,  and  fiir 
the  beneficial  service  they  have  rendered  the  fbrmer  owners  itt 
rescuing  that  property  from  the  danger  in  which  it  was  ia^ 
solved,  and  the  persons  to  contribute  to  that  salvage  are  tlie 
perseos  who  would  have  borne  the  less  had  there  been  no  mmk 
fescue,  and  who  of  eompse  reap  the  benefit  of  that  rescue.   1% 

r  160  ]  Ans  a  judgment  who  would  have  borne  the  loss,  had  Ansae 
been  no  rescue,  and  to  whom  the  rescue  was  beneficial,  wo 
niiet  look  to  the  interest  wWch  each  party  had.  The  plaiolMllh 
had  an  interest  in  the  bull  of  the  ship,  as  ship  owners,  tor  ike 
ettent  ^  the  value  of  the  ship,  and  they  had  also  an  intoreat 
ia  llteorrivBl  of  the  fkAp  at  I/miion  to  the  extent  of  the  fimgii^ 
wldiA  worid  become  dae  to  them  ia  timt  event,  wfai<di  waft 
18|14ff.  lAr.  7Ay  and  the  ddendants  were  interested  in  the 
gtNidi  totha  aamint  of  14,351/.  ISf.M.;  but  aa  the  ship's  aar* 
rival  would  subfect  then  to  the  payment  of  the  16,145/.  13f .  td.y 
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die  loss  by  the  capture  would  have  been  on  the  whole  a  benefi*        ^^^ « 
oial  event  to  them,  and  thejr  of  course  derived  no  advantage,  but       "^ 
on  the  contjnpqr  receive  a  prejudice  by  the  event  of  the  rescue.       ajaim 
The  salvage  therefore,  though  computed  upon  ship  and  cargo,        ^^^ 
ought  to  be  borne  wholly  by  ship  and  freight,  which  is  to  be 
received  by  the  ship  owners,  and  the  cargo  ought  to  contribute 
QotbiBg.    It  is  very  true  that  by  this  means  the  freight  is  made 
to  bear  that  salvage,  which  was  paid  to  the  recaptors  in  re- 
spect of  the  cargo  saved,  and  the  ship  owner  has  a  much 
iMigher  salvage  to  pay  than  would  have  been  the  case  had  the 
sUp  retimied  in  ballast ;  but  as  it  was  in  the  contemplation  of 
all  parties  that  the  ship  was  to  come  home  loaded,  the  ship 
owners  hav|^no  right  to  complain  of  any  consequence  which 
results  from  what  was  so  contemplated ;  and  if  the  plaintiffs 
Ire  alone  benefited  by  the  recapture,  they  must  bear  the  whole 
aiDOUDt  of  the  salvage,  whatever  that  may  be.    They  must 
therefore  bear  the  whole  of  the  sum  2312/.  Os.  6d.    With  re- 
gard to  the  other  sum  of  1S47/.  7s.  7if.,  that  stands  upon  a  j 
perfectly  different  footing.    That  was  paid  in  order  to  obtain    [  16r 
restitution,  and  though  the  plaintifis  were  interested  for  them* 
selves  in  obtaining  restitution  of  the  ship,  it  was  wholly  in* 
different  to  them  whether  restitution  was  ever  made  of  the 
cargo.    Their  freight  would  have  been,  under  the  terms  of 
this  cbartar-party,  by  which  it  is  payable  per  ton  per  month| 
the  same  whether  the  cargo  had  been  restored  or  not.    So  as 
the  ship  arrived  and  was  reported  at  the  custom-house  in 
London  their  freight  would  become  due.    The  defendants 
then^fora  alone  were  the  persons  interested  in  obtaining  re* 
Itittitioo  of  the  cargo.    If  they  had  not  obtained  it,  still  on  the 
ship's  arrival  they  would  have  become  liable  to  pay  the  stipu* 
kled  rale  of  freight.    As  the  restitution  of  the  cargo  there^ 
Care  waa  fbr  their  ben^t  alone,  and  afforded  them  a  fund  pro 
tatUo  wherewith  to  pay  the  stipulated  freight,  they  alooe  mast 
bear  the  azpeoce  of  obtaiaing  the  restitution.    That  pro- 
portion thn^fbre  of  tke  1347/.  7i.  74.  which  is  referable  to  the 
cai^g^  and  which  is  agreed  to  be  acyasted  out  of  Coorti  must 
he  borae  by  them)  aad  for  dial  sun^  when  ascertained^  a  ver^ 
did  iMt  ba  Mtoired  for  the  plaiatt& 
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Saturday,  The  KiNO  agawst  TOWEK. 

May  6th.  ** 

Where  a  «>py.  npHE  Earl  of  St.  Vincent,  being  seised  in  right  of  his 
was  forbid  by     JL    according  to  the  custom  of  the  manor  of  Southweal 
undimood''"'  £wf  jr,  of  certain  acres  of  woodland,  holden  of  the  maoc 
upon  the  copy-  copy  of  coort-roU,  of  which  manor  the  defendant  was 
the  lord's^u-     S^^^  directions  to  fell  the  underwood  and  bushes  thereon, 
cence,  the        qq  sooner  had  the  persons  employed  by  him  to  fell  the  i 

Court  granted  r     ^  ^  11*% 

aman^amusto  begun  the  Work,  than  they  were  prevented  by  the  defen< 

permit  him  to  ^^^  forbad  their  doing  it,  insisting  that  it  was  neg^i^sary  U 

inspect  the  ply  to  him  first  for  a  licence.     And  the  earl  being  desiro 

fitfM  reiate^d  inspecting  the  court-rolls  in  order  to  discover  if  there  ex 

to  the  cutting  any  custom  within  the  manor  authorizing  the  lord's  claim 

after  appiica-'  plied  to  him  for  leave  to  inspect,  but  was  refused.  Wherei 

tionip  and  {^^  moved  the  Court  for  a  mandamus  to  the  defendant  to 

refHB  by  the 

loMTidthough  mit  him  to  inspect  the  court-rolls  of  the  manor,  so  far  a 
iny'luTdr-'''  lated  to  the  cutting  of  the  underwood  within  the  manor, 
pending.  to  take  copies  of  them. 

Marryat,  who  shewed  cause,  resisted  the  rule,  upor 
ground  that  this  was  not  a  matter  which  concerned  the  tit 
the  estate,  nor  was  there  any  suit  depending.    And  he 
"Rex  V.  AUgood(a). 

But  per  Lord  Ellenborouou,  C.J.  The  copyhold  tc 
claims  a  right  to  the  underwood,  against  which  the  lord 
[  163  ]  up  a  counter-right,  and  the  lord  has  the  custody  of  the  d 
ments  which  contain  the  evidence  of  the  manorial  rights, 
shall  he,  who  is  a  trustee  and  guardian  of  the  evidence  o 
tenants'  rights,  lock  it  up  from  them,  and  in  a  mattei 
where  his  own  interest  is  in  question  ?  I  do  not  see  upon 
principle  of  justice  that  is  to  be  done.  Nor  does  the  Com 
quire,  before  it  interposes  by  mandamus,  that  there  must 
suit  depending ;  it  would  be  extremely  hard  if  it  did,  fbr 
the  tenant  would  be  obliged  to  commence  an  action  bliaci 
with  an  uncertainty  of  what  his  rights  might  be.  Thai 
of  the  tenant  is  only  to  inspect  quoad  the  particular  object 
that  seems  to  me  to  be  clear.  Therefore  this  mandamus  o 
to  go. 
Lb  Blanc,  J.    The  mandamus  is  not  to  iiispect  the  o 

(«)  7T.R,  746. 
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rolls  generally,  but  only  as  far  as  respects  the  cutting  of  1816. 

underwood.  — t 

Baylby,  J.  referred  to  Rex  y.  Lucas  {a)  ^  where  a  man-  ugaimt* 

daoius  to  inspect  eourt-rolls  was  granted,  yet  there  was  not  '^^>^&^ 
any  suit  depending  at  the  time. 

Per  Curiam^  Rule  absolute. 

Holrojfd  was  in  support  of  the  rule. 

(«r)   lOEtff/,  235.  «i'    .,''»j 


■^iSm 


[  i«  1 

The  King  uzalmi  Marsden.  Saturday^ 

THE  defendant  was  convicted  at  the  last  Essex  assizei*  JnaniDciict- 
upon  an  indictmeht  for  a  libel,  to  which  he  pleaded  not  Hbe?J^Jln:it 
goiltj.    The  indictment  charged,  that  the  defendant  being  an  ^.^••oinitUnfi^ 
evil-disposed  person,  and  unlawfully  and  maliciously  devising  the'deSoidaat 
and  intending  io  defame  and  vilify  the  character  and  reputation  f  °^'^^^  ^^ 
of  JF,S.y  he  the  said  W,  S,  having  been  a  little  before  the  cermMgW.s.,** 
time  of  committing  the  oflTence  mayor  of  Colchester,  and  being  omti^o  t'Jii*' 
thenl^nd  at  the  time  of  committing  the  offence  a  justice  of  the  not  supplied 
peace  for  the  borough,  and  to  cause  it  to  be  believed  that  W.  S.  aiie^d  iiTthe 
as  such  mayor  had  practised  gross  corruption,  and  been  guilty  introductorv 
Af  great  abuse  in  the  exercise  of  his  several  offices  of  mayor  defendant  in- 
and  justice,  in  relation  to  granting  a  licence  to  one  J.  L,  to  ^^^^^^ 
retail  ale  or  beer  at  a  public  house  known  by  the  sign  of  the  he  having  been 
Blue  Pasts  within  the  borough,  and  that  TF.  S.  had  been  guilty  ^Yto  cause^it 
of  peijury,  and  to  bring  him  into  gteat  scandal,  infamy,  and  ^^  beliered 
disgrace,  unlawfully  and  maliciously  printed  and  published,  mayor  he  had 
and  caused  and  procured  to  be  printed  and  published,  a  cer-  JJJptJj^a^d^" 
tain  scandalous  and  defamatory  libel,  intitled,  &c.     It  then  heen  giiUty  of 
set  forth  several  parts  of  the  libel,  stating  it  to  be  in  the  form  spect togiant- 
of  a  speech  supposed  to  have  been  made  at  some  borough  ^"fl»  ^  licence 

•  .•  ru  u  •*      4         u  c   *•*•  to  one  J.L.  to 

sessions,  or  meeting  of  borough  magistrates,  by  a  fictitious  retail  beer,*' 
character  called  Excise,  who  is  supposed  to  lay  before  them  a  SSiiiM^««*^to 
case  •f  gross  corruption  sanctioned  by  the  mace,  (innuendo  the  the  injury  and 
said  W.  S.  as  such  mayor  as  aforesaid,)  accusing  Sloe-juice^  vrsr^&c.- 
(innuendo  the  said  W.  S.)  a  vender  of  gin,  of  offering  to  Zmw*  fithough  the 
&ifi  (innuendo  the  said  J.  L.)  a  licence  (innuendo  a  licence  pointed  the 

*  different  parta 

of  the  libel  to  W,  S.,  and  to  J,  L.,  and  to  the  grantiog  the  licence 

Vot.  IV.  1  ^ 
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18]  5.  for  the  said  J.  L,  to  retail  ale  or  beer)  upon  condition  that  he 
"~"  took  his  liquors  of  hiro,  and  of  receivings  an  order  for  the 
agaimt  Hquors  ere  he  granted  the  sign  (innuendo  a  licence  to  sell  ale 
Marsdbn.  qj.  beer)  as  aforesaid,  which  sign  was  the  Blue  Posis^  &c.  And 
80  it  concluded,  To  the  great  scandal,  injury,  and  disgrace  of 
him  the  said  W.  5.,  in  contempt  of  our  Lord  the  King,  &c.^ 
and  contra  pacem.  And  in  the  introductory  part  of  the  second 
count  it  charged,  that  the  defendant  intending  to  defame  VF.S^ 
being  then  a  justice,  &c.  and  a  dealer  in  wine  and  spirits,  and 
to  cause  it  to  be  belieyed  that  W.  S.  had  been  guilty  of  cor- 
ruption as  such  justice,  and  bad  granted  a  licence  for  the  re* 
tailing  of  ale  and  beer  to  the  keeper  of  the  inn  called  the  Blue 
Pcsts^  in  consideration  of  the  keeper  of  such  house  having 
given  to  W.  S.  in  the  way  of  his  trade,  as  such  dealer  in  wine 
and  spirits,  an  order  for  certain  gin  and  wine,  and  to  bring 
him  into  disgrace,  &c. ;  and  so  it  proceeded  and  concluded  as 
in  the  first  count,  setting  out  a  smaller  portion  of  the  libel. 

And  it  was  moved  on  a  former  day  by  Besty  Seijt^  in  arrest 
of  judgment,  that  the  indictment  did  not  allege  that  the  de* 
fendant  published  the  libel  ^^  of  and  concerning  W.  S. ;"  and 
though  the  indictment  sets  forth  the  libel  with  innuendos  ap« 
plying  it  to  W.  S.,  yet  that  will  not  supply  the  want  a£  this 
introductory  averment,  that  he  published  it  '^  of  and  concent 
ing.'^  And  for  this  cause  judgment  was  arrested  in  Hex  v* 
AlderUm  (a),  yet  in  that  case  as  well  as  in  this  the  information 
contained  innuendos,  and  also  alleged  in  the  indictment  that 
the  defendant  intended  to  asperse  the  justices*  And  as  the 
[  166  ]  publication  alone  without  the  unlawful  intention  would  not  be 
criminal,  it  is  reasonable  to  require  that  the  indictment  should 
plainly  connect  the  intention  with  the  publication ;  for  the  in- 
nuendos will  not  do  it,  the  office  of  an  innuendo  not  being  to 
connect  the  several  parts  of  an  indictment,  but  only  to  desig- 
nate a  person  who  has  been  named  in  certain  before,  and  in 
effect  it  stands  in  place  of  ^^  prasdictus^^^  but  cannot  make  a 
person  certain  who  was  uncertain  before  (a).  Nor  is  it  suffi- 
cient to  say  that  it  is  apparent  by  the  tenor  that  the  libel  con- 
cerns W.  S.J  for  in  Johnson  v.  Aylmer  (b)  the  words  spoken 
appeared  clearly  to  have  been  spoken  of  the  plaintiff,  for  he 
was  named  by  his  name,  Jeremy  Johnson^  yet  becaose  they 
were  not  alleged  to  be  spoken  of  him,  but  only  by  innuendo^ 

(ff)  SaycTy  280.    S.  C.  cited  by  Dt  Grey,  C.  J.  Cowp.  686. 

(a)  4  Rep.  17  b.  {b)  Cro.  Jac.  12^ 
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jodgment  was  arrested.    So  in  Low  field  v.  Bancroft  (c)  judj-       1815. 

Bient  was  arrested  for  the  very  cause  now  alleged.  • 

Marryai  and  Knox  shewed  cause,  and  admitting  that  a  de-  ^J^*^ 
?iation  fh>iii  established  forms  was  not  to  be  encouraged^  yet  Marsdbn. 
they  said  this  being  a  technical  objection,  if  the  Court,  not- 
withstaiiding  the  omission  of  the  words  ^^  of  and  concerningi'* 
coald  see  from  the  whole  record  that  the  publication  was  ne- 
cessarily a  publication  of  and  concerning  W.  S.,  they  would 
be  inclined  to  give  it  effect.  For  these  words  are  not  in  them- 
seWes  io  essential  that  nothing  can  dispense  with  them,  as  ap- 
pean  from  the  old  entries,  where  ^^  'oerms  eundem"  is  some- 
'  times  used  instead  of  '^  de  et  concemen.''  Now  taking  the  pre- 
fatory part  and  the  conclusion  of  this  indictment  together,  it 
is  alleged  that  the  defendant  intending  to  defame  W.  S.  printed  [  167  ] 
and  published  the  libel  to  the  disgrflce  and  injuri/  ofW.  S. ;  or 
if  the  allegation  which  charges  the  defendant  with  publishing 
)m  transposed  so  as  to  make  it  precede  the  words  ^^  to  cause  it 
Id  be  believed  that  W.  S.y  as  such  mayor,  had  practised  cor- 
rnpticm/'  &c«  then  an  allegation  will  not  be  wanting,  that  the 
poblieation  was  aimed  against  W.  S.  ;  and  the  innuendos  will 
ezplaia  the  words  which  point  to  fF.  S.  who  has  before  been 
named^  individoally,  or  in  his  office  of  mayor,  or  as  granting 
a  license,  all  of  which  have  been  mentioned  before.  That  an 
iBdictnient  may  be  construed  according  to  the  sense  which  the 
whole  will  bear,  without  regard  to  the  particular  position  of 
its  parts,  afqpears  from  Res  v.  Philipps  (a),  where  the  indict- 
ment waa  sustained  by  reference  to  the  introductory  part ;  and 
although  an  innuendo  shall  not  supply  any  thing,  as  in  slander 
for  apeakiDip  these  words,  <^  he  burnt  my  barn,*'  innuendo 
^^  vy  bum  ftaU  of  corn,"  the  innuendo  shall  not  help  the  mat- 
^^  (())  y^  ^  nature  of  an  innuendo  is  to  explain  doubtful 
wprdt  where  there  is  matter  sufficient  in  the  indictment  to 
maintain  it.  And  here  it  is  used  to  explain  words,  by  way  of 
reference  only,  and  in  the  nature  of  prasfatus.  But  admitting 
thai  Ibr  want  of  these  words  of  and  concerning^  the  indictment 
does  not  sufficiently  designate  IF.  S.  to  be  the  person  against 
whom  the  libel  was  directed,  yet  it  is  well  enough  without 
it,  becauae  if  a  man  intending  to  vilify  IV.  S.  publish  a  li- 
htl  ta  tbe  injury  of  W.  S.  he  is  indictable  for  it,  though  he 
do  not  publish  it  of  VF.  8.  but  of  some  other  person ;  and, 

If)  Sir,  934.  (a)  6  Bmt,  472.  {h)  Yelv.  21. 

I  9 
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1815.       ihererore,  to  publish  a  libel  on  the  memory  of  the  dead,  with 

jTZT        intent  to  injure  *and  to  the  injury  of  the  livings,  is  indicta- 

againse       ble  (a).    And  as  to  Johnson  v.  Aj/lmer  and  LowfieU  v.  Ban^ 

Mamdbn.     crq/7,  they  were  actions  for  a  civil-  injury,  and  it  does  not 

L     ^8  j     appear  the  counts  contained  any  inlToduttory  matter  to  help 

the  want  of  its  being  alleged  that  the  words  were  spoken  of 

tl|e  plaint i  AT. 

Lord  Elle^borouoh,  C.  J.     If  by  inevitable  construction 
it  appeare4that  no  other  person  could  be  intended  but  JV.  S., 
I  "Should  have  been  inclined  to  sustain  this  indictment,  but  I 
cannot  say  tliat  it  does  so  appear.    And  undoubtedly  it  is 
advisable   in  most  cases,  and  especially  in    indictments,  to 
adhere  to  old  forms,  even  if  it  were  only  for  the  sake  of  uni- 
formity of  proceeding,    fn  this  instance  I  dare  say  the  omis- 
sion has  been  through  a  mistake,  and  if  I  could  find  any  words 
of  equivalent  import  I  should  be  unwilling  to  arrest  the  judg- 
ment.    But  the  words  ^'  of  and  concerning"  are  very  mvitm 
rial  words,  the  importance  of  which  has  been  pronounced  by.> 
a  court  of  the  highest  resort  (6).    There  may  perhaps  be 
words  of  equivalent  import,  but  I  should  not  advise  them,  I 
should  say  rather  that  the  via  trita  is  the  safest.    We  find  in 
the  instance  of  a  civil  action  that  judgment  was  arrested  for 
want  of  them,  and  I  cannot  see  any  material  difference  in  this 
respect  between  an  action  and  an  indictment ;  in  both  it  is 
required  that  there  be  certainty,  and  if  there  is  any  differen<^ 
it  surely  cannot  be  in  favour  of  a  less  degree  of  certainty  in 
an  indictment  than  in  an  action.    And  here  Rex  v.  Alderton 
h  a  strong  authority,  not  indeed  as  it  is  reported  in  Sayer^ 
r  i({Q  ]     but  as  it  appears  upon  referring  to  the  information;  for  the 
information  contained  a  prefatory  allegation  that  the  defeod- 
ant  intended  to  asperse  the  justices  of  Suffolk^  and  to  repre- 
sent them  as  unfit  to  dispose  of  the  money  intrusted  to  them 
by  law,  &c.  and  then  it  charged  that  he  did,  for  thatpurpoitj 
write  and  publish  the  libel ;  so  that  it  seems  to  have  contained 
every  thing  except  the  very  words  **  of  and  concerning.^*  Now 
this  indictment  has  neither  the  words  themselves,  nor  any 
words  of  the  lifc0 import;  and  in  the  absence  of  any  siich,  or 
any  allegation  that  FPl  S.  was  either  a  seller  of  sloe-juice^  or 
that  sloe-juice  is  a  supposed  ingredient  in  wines  or  gin,  what 

(«)  nex  r.  Tophmny  A  T,  i?.  126.    Rex  v.  Crifchley,  ib.  129. 
(b)  Sf  Reg  r.  Hwne^  Cmf,  6S2. 
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MM  there  to  connect  JV.  S.  with  that  name  ?  I  cannot  find  any  1816. 
words  which  necessarily  fix  this  to  be  a  libel  on  JV.  S.  to  the  .pTT" 
exelusion  of  all  others.  agaiiut 

LfE  Blanc,  J.    Lord  C.  J.  De  Qrejfy  who  cites  Rex  v.     Mamow. 
AlderUmj  was  of  counsel  in  it  with  Seijt.  Primcj  and  settled 
tfie  information.    According  to  a  note  of  that  case,  the  Chief 
Justice  (a),  after  the  argument,  desired  to  ha?e  a  copy  of  the 
iDformalioD  before  the  Court  gave  judgment. 

Batlbt,  J.  The  oflicls  of  an  innuendo  is  merely  expla* 
natory ;  therefore  the  indictment  ought  by  previous  matter  to 
iihew  somethiDg  to  connect  the  party  libelled  with  the  libellous  * 

matter,  as  by  the  words  ^^  of  end  concerning/'  Here  I  find 
nothing  to  connect  fF.  S.  with  the  name  of  Stoe'Juice^  his 
being  a  vintner  does  not  necessarily  do  so,  and  it  is  not  al- 
leged that  vintners  are  supposed  to  have  or  use  sloe-juice. 
The  exception  is  a  very  strict  one,  but  still  it  is  consonant 
with  the  authorities.  If  the  indictment  had  contained  clear  [  170  } 
words  of  reference,  or  words  of  equivalent  import,  I  should 
have  been  inclined  to  uphold  it. 

Damptbr,  J.  The  report  of  Rex  v.  Alderion  in  Sayer  is 
likely  enough  to  mislead  the  reader,  but  as  it  is  stated  by  De 
Grejfy  C.  J.,  who  had  been  of  counsel  in  it,  in  Rex  v. 
Home  (a)  it  appears  that  the  information  having  omitted  the 
words  ^^  of  and  concerrfing  the  justices,"  in  the  introductory 
par^  the  omission  was  held  fiital.  And  the  reasoning  of  the 
learned  judge  from  that  case  was,  that  the  words  ^<  of  and  con- 
eeraing'*  are  a  sufficient  introduction  of  new  matter.  Sup- 
posii^  the  allegations  in  this  indictment  could  be  transposed 
as  mentioned,  still  it  would  be  met  by  the  authority  of  Rex 
V.  AUkrtMj  because  there  it  was  alleged  ^'  that  he  did  for 
thid  purpote  publish  the  libel,'*  yet  it  was  held  insufficient. 

Rule  absolute  (b). 

Betiy  Serjt.  and  Oumejf  were  to  have  argued  for  the  rule. 

(«)  9sf4ir^  C.  J.  (a)  Omp.  686. 

(h)  See  Httmket  r.  Hmwkey,  S  EMi,  427. 
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1815. 


May  Sth. 

A  suggestion 
cannot  be  en- 
tered under 
Stat  23  O,  2.  c. 
33.  in  order  to 
entitle  the  de- 
fendant to 
double  costSy 
after  kidg- 
ment  D7  de- 
fault and  writ 
of  inquiry,  but 
only  where 
there  has  been 
atrial. 


Harbis  againsi  Lloyd. 

ZITTLEDALE  shewed  cause  agaiDst  a  rule  for  enteri 
a  suggestion  that  the  plaintiff  recovered  less  than  Ms.  6 
under  stat.  83  G.  S.  c»  33.  s.  19.  in  order  to  entitle  the  defei 
ant  to  double  costs.  He  objected  that  the  act  applied  only 
cases  where  there  has  been  a  trial,  and  not  to  the  case  of  juc 
ment  by  default  and  writ  of  inquiry ;  which  was  th^  preei 
case. 
And  The  Court  agreeing  to  that,  the 

Rule  was  dischaigt 
*  Espinasse  was  for  the  rule. 


END  OV  EASTBR   T^RV. 
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CASES 

1815. 


ARGUED  AND  DETERMINED 


IN  THB 


COURT  OF  KING  S  BENCH, 


IN 


Trinity  Term, 

Jo  (he  Fifty.fifth  Year  of  the  Reign  of  Georgb  III. 


Beardmore  aod  Others  against  Phillips.  ^'^  ^^^' 

NE  of  the  bail  in  this  cause,  who  was  a  housekeeper,  was  Bail  adowedcs 

admitted  to  justify  in   respect  of  property  consisting  iplctof**pro. 

partly  of  cash  and  partly  of  a  freehold  house  at  Gibraltar.  P'^^Jii?°*f*" 

This  was  allowed  by  Dampier,  J.  (the  only  Judge  in  cMhandpailf 

Court)  upon  the  authority  of  ChrisUe  v.  FilUul (a).  hJ^^H^SL 


o 


nUt4if^ 


(a)  2  BL  R,  1323. 


[1741 
EvLEs  against  Warreh^  ^^^^^ 


GASELEE  moved  to  enter  up  judgment  cm  an  old  war-  looM«rt4iob- 
raot  of  attorney,  upon  an  affidavit  that  the  defendant  enuriif}«cb^ 
was  alive  on  the  easoign  day  of  the  term.    He  admitted  that  *^y"y 


terwf ,  it  iwul IM  s#tni,  that  lbs  iffm^bot  WM  allnre  oa  a 4ar  »  ^*"^^W^ 

not  sofident.  ^^^ 


Botsoftdent. 

Vol.  IV.  K 
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1815.       tbe  practice  used  to  be  to  require  an  affidavit  that  the  party 

Z was  alive  on  some  day  in  full  term,  but  he  vouched  a  case  in 

against       the  last  term  where  this  motion  had  been  granted  upon  a  si* 
WARREy»      milar  affidavit  to  the  present,  upon  tbe  authority  of  a  case 
referred  to  in  a  note  to  TidcTs  PracL  4th  edit.  490.,  that  on 
the  essoign  day  was  sufficient. 

G*  Marriott  (amic.  cur.)  acknowledged  having  obtained  the 
rule  mentioned ;  but  said  that  he  bad  since  discovered  that  the 
case  referred  to  in  the  note  to  TidcTs  Pract.  4th.  edit.,  did 
not  make  good  the  conclusion  drawn  from  it,  and  that  the 
note  was  altogether  omitted  in  tbe  5th  edit.  And  so  leave 
was  refused  in  this  case,  {Le  Blanc^  J.  being  the  only  judge 
in  Court,)  but  he  afterwards  mentioned  the  case  when  tbe 
Court  was  full,  and  then  said,  it  was  proper  that  the  rule 
should  be  understood  as  applying  universally  for  tbe  govern- 
ing the  practice  of  the  Court  in  fbture.  That  as  all  judgments 
in  actions  by  bill  relate  to  tbe  first  day  in  full  term,  the  Court 
were  of  opinion  that  the  defendant  must  be  sworn  to  be  alive 
either  on  the  first  or  upon  some  day  in  full  term. 


rimtdm  CoTTLB  agattui  ELIZABETH  Aldrich,  Exccutrix  of 

jfiqrSOth.  C.  Aldrich,  deceased. 

AlUKMigha  A  SSUMPSIT  for  work  and  labour  done  for  the  testator, 

JJ'JJJJj^Ji^  JLjL  and  on  the  money  counts.    Pleas,  ^on  assumpsit  and  ne 

•tMutordetam  ufiques  executrix*    At  th^  trial  before  Le  Blanc^  J.  at  the 

acta  under  a  London  sittings  after  last  term  the  case  was  thus :  C  Aldrkh 

power  of  at-  the  testator  was  a  tradesman  in  London^  and  died  having  ap» 

to  him' br  one  pointed  t/*.  .^/{/ncA,  J.  Taylor  vluA  J.  Denton  his  executors, 

eLtowwh""  ®^  whom  J.  Aldrich  alone  proved  the  will,  but  a  power  was 

lias  prored  the  reserved  to  the  others  to  come  in.    J.  Aldrich  being  resident 

coDtf&ne  to  ^  ^^  ^  distance  from  London  granted  a  power  of  attorney  to 

d^l^ra^  jDenion  and  the  defendant  (who  was  the  sister  of  himself  and 

ezeeutor,  he  the  deceased)  to  act  for  him ;  and  she  continued  the  busi* 

STL^o^tor  ^®^'  ^"^  ^^^^  ^^  ^^  administration  of  the  deceased's  effects, 
AMMtprf,       under  this  power,  for  some  time,  and  until  the  death  of  J. 

fthmi0B  1^  Bi*^ 

jT^^i^  n^   Aldrich.     J.  Aldrich  died  leaving  the  defendant  and  two 
SV&cK*  ^^^"^  ^^  execoton,  who  proved  th*  wiU^  and  the  defendant 
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liili  continued,  after  J.  AUricVs  death,  to  act  in  the  adminis-        1815. 
tration  of  C  Aldrich  (the  first  testator's)  effects,  consulting        *""""* 
.with,  and  acting  under  the  advice  of  Denton.    It  appeared,       agaimi 
bowever,  that  she  proved,  under  a  commission  of  bankruptcy,     Aufoicn. 
a  debt  due  to  the  estate  of  C  AUhrichy  making  her  claims  as 
executrix    of  «7.  Aldrich^  who  was  executor  of  C  Aldrieh. 
And  upon  this  case  it  was  objected  for  the  defendant  that  she 
was  not  chargeable  as  executrix  of  C  A^  she  having  during 
the  life  of  J.  A.f  who  was  executor  of  C  A.^  acted  under  a 
powBr  of  attorney  from  him,  and  after  his  decease^  with  the 
assent  and  as  agent  of  DentQn  another  executor  of  C  A.    The     [  170  ] 
jury  were  directed  to  consider  upon  the  evidence,  whether 
after  the  death  of  J.  A.  the  defendant  voluntarily  interfered 
as  executor  of  C  A.  without  authority,  or  acted  merely  as  an 
agent.     And  the  jury  found  a  verdict  for  the  plaintiff. 

And  now  Park  moved  for  a  new  trial,  for,  first,  he  saidj 
the  law  di|I*liot  transmit  the  executorship- of  C  A.  to  the  de- 
fendaot,  by  reason  that  she  was  executrix  of  J.  A.  who  was 
executor  to  C  A.j  because  Taylor  and  Denton  were  joint^ex- 
ecutors  with  J.A*^  and  survived,  and  to  them  the  sole  right 
of  executorship  to  C  A*  accrued  by  survivorship,  though  they 
never  concurred  in  proving  the  will,  nor  acted  as  executors. 
And  he  cited  House  and  Downs  v.  Lord  Petre  (o),.  to  that 
effejct.  Secondly,.  He  said  that  as  the  defendant  acted  under 
the  advice  oUDenton^  she  could  not  be  liable  as- executrix 
dt  ton  tort;  for  Deit^oit  being  lawful  executor,  was  competent 
to  act  himself  before  probate,  and  might  also  before  probate 
aothoriase  the  defendant  to  act ;  and  he  who  having  authority 
to  act  jn  any  matter,  consults  with  and  advises  another  to  act 
therein,  does  for  this  purpose  authorise  him  to  act.  And  so 
the  jury  were  mistaken  in  supposing  that  though  the  defendant 
acted  under  the  advice  of  Denton^  she  was  nevertheless  lia- 
ble as  executrix  of  her  own  wrong,  for  a  person  cannot  be 
executrix  of  her  own  wrong,  who  acts  under  a  rightful  exe«  • 
cufor.  And  as  to  the  defendant's  proving  a  debt  under  the 
comniission  as  representing  C.  A.^  it  is  too  much  to  fix- her 
npon  that  account  as  executrix. 

Lord  Ellbkborough,  C.  J.    Admitting  that  Denton  was     [  177  2: 
ngbtful  executor,  yet  if  the  defendant  interfered  in  an  assumed 
•ktracter  of  executrix,  and  if  never  being  executrix  she  acted 


(a)  Ailft.su. 

K  2 


♦ 


AuacicH, 
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1815.       as  such,  and  made  ciaim  in  that  character,  may  she  no 
'  charged  as  executrix  de  son  tort  f   It  is  truly  said  that  she 

jifr^Aui  not  executrix  of  C.  A.  as  being  executrix  oF  J*.  A.y  bee 
there  were  other  executors  of  C.  A.  surriving ^  but  the  ^ 
tion  18)  has  she  acted  as  such.  We  are  not  called  upon  U 
what  might  be  the  elfect  of  Denioti^s  making  probate,  and 
firmiog  all  the  acts  whidi  she  has  done,  but  as  the  ease  si 
at  present  she  is  clothed  with  no  right  herself,  nor  derivei 
firom  others  who  might  haye  assumed  it. 

ILe  Blanc,  J.  It  is  clear  that  Derdon  was  the  legal  In 
sentatire  of  C.  A.  upon  the  death  of  J.  A.  and  might 
clothed  himself  with  a  perfect  title.  During  the  life  of «! 
inasmuch  as  the  defendant  was  acting  under  a  power  of  a 
ney  from  him,  her  acts  were  referable  to  his  right ;  but  Ir 
death  of  J.  A.  her  authority  was  determined.  Dekton  tt 
then  have  come  in  and  prored,  or  without  prorinff  might 
taken  the  eflfects  and  acted  as  executor ;  but  he  did  not  A 
It  was  contended  at  the  trial  that  upon  the  eridenee  it  wl 
be  taken  that  the  defendant  was  acting  as  agent  for  Det 
but  I  thought  it  a  strong  piece  6f  eridenee  against  such  a 
elusion,  when  it  was  proved  that  she  came  under  a  diffi 
character  to  claim  a  debt  as  executrix  to  J.  A.  who  was 
cutor  to  C.  A.  That  coupled  with  the  rest  of  the  evid 
Aewed  that  she  was  not  acting  merely  aalhe  agent  of  Da 
Per  Curiam^  '  Rule  reft 


[  178  ] 
Tuetday,  DoB,  on  the  soveral  Demises  of  Hutchinson  and  Othi 

Maydoth.  ogttinsi  Prxstwidoe. 

^.,  B.,  c,  te-  "TN  ijectment  for  two  undivided  third  parta  of  a  mes» 
mooiii t^r^.  -L  ^^^  lands  in  the  parish  of  Alfreton^  which  was  tried 
Sldc^^d'''   fore  Thomson^  R  at  the  Derbyshire  Summer  assises  1 

tbeir  heirs  all  bis  undivided  part,  and  all  his  estate  and  interest  therein,  babend.  /•  /AM, 
Aefr*  mmd  aaignt,  m  te§umit  in  cmmmmt,  mmd  n9i  m$  Joini-ten^ntt,  i9tkeu$t  •ftkam,  $kei9  kd 
mmignSf  and  B.  covenants  with  A.  and  C,  tbeir  heirs  and  assigns,  that  he,  bis  heirs,  Ike. 
warrant  and  for  ever  defend  the  premises  to  ^  and  €»  (witbedt  Ae  word  hdn)  acidnst  'd 
tons,  and  that  4#.  and  C,  iMr  heim  and  asaignii  sbonld  qidetiy  enjoy,  &c.:  held  that  tbsi 
puMAthe  interest  of  J^.  to  ^  and  C.  as  tenants  in  common,  and  not  as  Joint-tenants,"  an 
thaflpan^  annaxed  !•  tiw  releasa jnatad  a  discontiavance  of  B.'m  estate  taU,  and  ban 
aadSdM  cittmiog  vadtr  Urn*  as  anusl  tboss  cli|i|aiiy  ifodtr  the  ftlease^  of  a  sabsequent 
fsMI  rigbt  ia  fct . 
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there  was  a  verdict  for  the  plaintiff  upon  a  case  stated,  which        1815. 
10  substance  was  this :  *~~ — 

Francis  Siacj/  being  seised  in  fee  of  the  said  messuage  and  afrahut 
lands  by  indenture  3d  September  1714,  between  himself  and  P^^*^>^ 
his  wife  of  the  Ist  part,  Thomas  Gilbert  of  the  Sd,  and  Thomas 
and  Ann  Gilbert^  9on  and  daughter  of  the  said  Thomas  Gilbert^ 
and  graodsoo  and  grand-daughter  of  the  said  Francis  and  his 
wifey  «f  the  Sd  part,  covenanted  for  hi^iself  and  wife  to  levy 
a  fine  (and  a  fine  was  accordingly  levied)  to  the  uses  (among 
others)  of  the  said  Ann  for  life,  and  from  and  after  her  de« 
cease  to  the  use  of  all  her  sons  lawfitUjf  begotten  and  the  heirs  of 
their  bodies  equalljf  to  be  divided  amongst  them^  to  hold  as 
tenanis  in  common^  and  not  as  Joint  tenants^  and  for  default  of 
sncb  issKe  to  the  use  of  all  the  daughters  of  the  said  Ann  and 
the  heirs  of  their  bodies,  and  for  default  of  such  issue  to  the 
use  of  Thomas  the  father,  his  heirs  and  assigns  for  ever.  Ann 
became  seised,  married  one  Brown^  and  died  intestate  in  1744, 
leawiag  three  sons  Thomas^  Gilbert^  and  Henry  /  who  became 
seised  npon  her  death  as  tenants  in  common  in  tail,  and  were 
possessed  and  received  the  rents  and  profits.  Afterwards  Gil* 
bert  Brown  by  indentures  of  lease  and  release  175S,  between  [170  ' 
himself  of  the  one  part  and  Thomas  and  Henry ^  his  brothers, 
of  the  other,  in  consideration  and  in  exchange  of  certain  cus- 
tomary or  copyhold  lands  surrendered  or  agreed  to  be  so  by 
his  brothers  to  him,  and  in  consideration  of  5^.  paid  by  him 
to  his  brothers,  the  receipt  of  which  they  acknowledged,  and 
£>r  divers  other  causes  and  considerations,  granted,  bargained, 
sold,  aliened,  released,  and  confirmed  to  Thomas  and  Henry 
(in  their  actual  possession  then  being  by  virtue  of  the  lease, 
fcc)  and  their  heirs,  all  that  his  undivided  part,  share,  and 
interest,  in  the  premises,  and  the  reversion  and  reversions, 
remainder  and  remainders,  rents,  issues,  and  profits  thereout, 
and  also  all  his  estate,  right,  title,  interest,  benefit,  property, 
profit,  claim,  and  demand  whatsoever,  in  law  or  equity.  Ha- 
bendum to  them^  their  heirs  and  assigns  as  tenants  in  common^ 
and  Moi  as  Joint  Unants^  to  the  only  proper  and  absolute  use  and 
behoof  tf  them^  their  heirs  md  assigns  for  ever.  And  Gilbert 
fir  hisn^lji  his  beirsy  executors^  and  aAninistrators^  covenanted 
wUh  the  said  Thomas  and  Henry,  their  heirs  and  assigns^  by 
those  presents^  thai  ie,  Aii  heirSf  execuiorSf  administrators^  and 
oasignSf.  would  warranty  andjbr  ever  d^end  the  premises  to  the 
mW  T.  and  H.  against  himself^  his  heirs^  esecutorsy  administra- 
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1815.       tors  J  tind  assignsj  and  against  all  and  eoertf  other  person  whatso* 
'Z~        everf  and  that  they,  their  heirs  and  assigns^  ^hoold  peaceably 

9gaimt  hold  and  enjoy  without  any  lawful  let  or  demand  in  law  or.  in 
PftBrrwiDGB.  equity,  of  ^imself,  his  heirsi  executors,  administrators,  or  as* 
sign?,  or  any  of  them,  or  any  other  person  or  persons  whatso-^ 
ever,  and  also  that  he,  his  heirs,  executors,  administrators, 
and  assigns,  and  all  and  every  other  person  then  having  or 
lawfully  claiming  any  estate  or  interest  in  the  premises,  would 

[  180  ]  from  time  to  time,  at  the  request  and  charge  of  his  brothers, 
their  heirs  or  assigns,  make  such  farther  assurance  to  his  bro- 
thers, their  heirs  and  assigns  for  ever,  as  by  them,  their  heirs 
and  assigns,  or  any  of  them,  should  be  reasonably  required. 
The  customary  or  copyhold  lands  agreed  to  be  surrendered ' 
were  upon  the  execution  of  the  lease  and  release  duly  surren- 
dered to  Gilbert^  to  the  use  of  him  and  his  heirs,  and  he  was 
admitted.  Henry  died  before  Thomasy  leaving  two  sons. 
Afterwards  Thomai  died  intestate  and  without  issue,  leaving 
Gilbert  his  heir  at  law,  who  was  also  heir  at  law  of  Thomas  - 
Gilbert  the  elder,  named  in  the  deed  of  1714.  Afterwards 
CHlbertj  by  indentures  of  lease  and  release,  conveyed  his  in- 
terest in  the  premises  to  the  lessors  of  the  plaintiff,  in  fee, 
having  previously  levied  a  fine  and  suflTered  a  recovery  of  a 
moiety  of  the  whole  estate,  and  he  died  unmarried.  The  de- 
fendants were  the  two  daughters  of  Henrj/^%  eldest  son  who 
died,  and  they  defended  for  an  undivided  fourth  of  the  S-3ds, 
they  and  those  under  whom  they  claimed  having  been  in  pos-* 
session  of  it  ever  since  the  execution  of  the  lease  and  release 
of  1759.  And  the  question  for  the  opinion  of  the  Court  was 
upon  the  effect  and  operation  of  that  lease  and  release,  so  &r 
as  respected  the  interest  of  Gilbert  Brown  in  the  premises. 

Reader  for  the  plaintiff,  argued  upon  a  former  day  in  the 
last  term,  that  the  lease  and  release  without  the  warranty 
eould  pass  no  right  but  that  which  (?.  the  releasor  had  at  the 
time  of  the  release,  for  it  was  a  rule  that  nothing  can  paaa  by 
a  release  but  that  which  may  lawfully  pass ;  yet  he  admitted 
thttt  a  warranty  annexed  to  a  release  might  rebut  and  bar  the^ 
releasor  and  bis  heirs  of  a  future  right  which  was  not  in  him 

{  IBl  ]     at  the  time  (a).    But  then  a  warranty  which  is  to  have  aueh-. 
an  effect,  and  is  to  create  a  discontinuance  of  the  estate  tail, 
ought  to  be  construed  strictly  i  and>  therefore  if  tenant  in  tail 
release^  and  bind  hi^isiuid  liis  heirs  to  warrant  the  land  to  the. 

(«}  09,  lit,  265  «.  329  II.    Lit,  #.  WU    Oil^,  Ten,  120. 
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Telessee,  without  saying  and  to  his  heirs^  ihis  is  no  discontinue       181! 

nee.    For  thus  it  is  laid  down,  ^^  if  a  man  doth  warrant 

laod  to  another  without  this  word,  heirs,  his  heirs  shall  not       g^nn 
Touch  (i)/'    Again  in  the  case  of  the  Executors  pf  GreneUfi  ^m»twi 
▼•  W.  (c),  this  case  is  put,  ^<  if  a  nian  make  a  feoffment  in  fee, 
and  warranty  to  the  feoffee  only  lyithout  mentioning  his  heirs, 
the  warranty  shall  enure  for  life  only,  because  it  is  taken, 
strictly/*    And  again,  ^^  if  a  man  warrant  land  to  B.  and  his 
assigns,  the  assignee  must  rouch  during  the  life  of  B.  for  the 
warranty  continues  but  during  the  life  of  £.,  for  it  is  but  for 
life  £o€  want  of  words  of  inheritance  (J  )/'   Now  the  warranty 
in  this  case  is  to  the  relessees  only  without  their  heirs,  for 
although  it  gees  on  that  they  and  their  heirs  shall  peaceably 
enjoj,  yet  that  is  no  part  of  the  warranty,  which  precedes  it,, 
and  is  confined  to  T.  and  £f.    And  therefore  this  shall  work 
no  discontinuance,  but  shall  enure  only  to  the  relessees  tbem*. 
selirea.    And  supposing  it  were  a  discontinuance,  yet  being, 
for  the  lives  of  T.  and  H.  only,  when  they  died,  G.  became 
tenant  in  tail  again,  as  he  was  before,  because  by  the  deaths 
of  the  relessees  the  discontinuance  is  determined  (e). 

J.  Balguy  for  the  defSlidants  contended  that  the  lease  and 
release  passed  not. only  the  present  but  all  future  interest,  of  [  18i 
Cfilbert^  or  at  least  that  it  operated  as  a  bar  to  {?.  and  such  as 
claimed  under  him,  as  against  those  claiming  under  the  re- 
lease. For  the  release  doth  in  effect  warrant  the  land  to  T. 
and  iT.  and  their  heirs,  notwithstanding  the  word  heirs  doth 
not  immediately  follow  the  word,  warranty  because  G.  cove- 
nants for  himself  and  his  heirs  with  T.  and  H.  and  their  heirs; 
and  if  a  man  covenant  with  another  and  his  heirs  to  warrant 
the  land,  this  is  a  warranty  to  the  heirs,  and  they  shall  vouch. 
Therefore  thb  being  a  release  with  a  warranty  to  descend  ex 
ctmousu  it  worketh  a  discontinuance,  and  the  son  of  G.  could 
not  have  entered  after  G.\  death,  but  would  have  been  barred; 
the  reason  of  which  is  for  avoiding  circuity  of  action  (a).  And 
whether  this  warranty  passeth  the  right,  or  may  be  used  only 
by  way  of.  rebutter,  is  immaterial  to  the  defendants ;  in  either 
caae  the.  plaintiflb  are  not  entitled,  for  they  cannot  stand  in  a 
betler^sitauition  than  G.  himself 

The  Cauri  having  intimated  an  opinion  that  the  lessors  of 
the  plaintiff  were  barred  by  the  release  in  reqpect  of  such  part 

mC9.JUi:9Mh       (€)D9€r,4%h       (d)C9,M.47m.       U)  €•,l4t.^9Sm.' 
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1815.        of  G.*B  interest  as  H.  took  ander  the  release,  and  for  which 

*"~~        fli6  defendants  claimed  to  defend  under  the  release,  Reader 

mg^lti       made  another  point  vix.  that  whatever  interest  passed  by  the' 

PtBOTiriDOB.    release  to  T.  and  H.  passed  to  them  as  joint  tenants  and  not 

as  tenants  in  common ;  consequently  at  the  death  of  H.  living 

T.  the  whole  survived  to  T.  and  no  part  descended  under 

the  release  to  the  defendants. 

And  as  to  this  point  farther  time  was  given  him  to  apeak, 

r  183 1      until   thia  day,    when   |ie  admitted    that   T.  and  Jl,   took 

as  tenants  in  common,  for  the  habendum  is  '*  to  them,  their 

heirs  and  assigns,  as  tenants  in. common,  and  not  as  joint 

tenants,  to  the  use  of  them,  their  heirs  and  assigns,"  andjal« 

though  if  this  had  been  an  usd  executed  by  the  statute,  the 

consequence  would  be  that  they  were  joint  tenants,  yet  he  ad* 

mitted  that  where  the  person  seised  to  the  use  and  cestui  que 

teitf,  is  the  same,  the  statute  does  not  operate.    And  for  this  he 

cited  Lord  Bacon^  ^  that  the  statute  ought  to  be  expounded, 

that  where  the  party  seised  to  the  use,  and  the  cestui  que  use 

is  one  person,  he  never  taketh  by  the  statute,  except  there  be 

a  direct  impossibility  or  impertinency  for  the  use  to  take  effect 

by  the  common  law^'(ii). 

Wherefore  judgment  passed  for  the  defendants. 

(a)  Bae,  Law  Tracti,  352.  2d  ed. 


V!^^  Youwa  agaiast  Mdnbt.  • 

» 

Tbe  ittccetMr  ^'^lASE.    The  |plaintiff  declares,  as  rector  of  the  rectory  of 

lITii^i^iS^  ^  <»*«»'  «"  *•»  county  of  York,  against  the  defendant  at 

^ff»n*<^«  «^-  exeoutor  of  Piggott,  the  late  rector,  that  by  the  laws  and  cue* 

U(e  rector,  for  tomt  of  the  land  of  this  kingdom  of  England^  &c.  rectors  afe* 

todifft^^t"    ^^^^  ^ repair Ihe  houses, buildinge, tenements,  chancels,  mod 

parts  of  th*     pews  belonging  to  th^r  rectories,  and  to  leave  the  same  well  wbA 

^^^^^^  sufficiently  repaired  to  their  successors ;  and  in  defonll  tfMM% 

of  then  that  the  executor  #r  administrator.of  such  rector,  after 

hia  4eeease,  is  boiind  to  satisfy  the  Bueceesor  euch  a  sons  fe-ia 

toficiMt  fcr  the  tepaiBtion  of  such  of  the  premisea  at  are  left 

unrepaired  and  dilapidated,  and  that  Piggott  was  seieed  in 
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of  bia  rectory  of  a  certain  pew  in  the  church,  and  was       18l5.> 

boond  to  keep  it  as  well  as  the  chancel  in  repair,  and  that        ~ 

Piggoii  died  seised  of  the  rectory,  and  that  the  plaintiff  sue-       agaiMsi 
ceeded ;  and  that  at  the  time  of  Piggoifs  death  the  chancel  of      ^^»^^* 
the  charch  and  the  pew  were  ruinous  and  in  decay  for  want  of 
repair,  and  that  the  expence  of  repairing  the  same  would 
amoooC  to  100/.j  of  which  the  defendant  had  notice,  yet  the  de- 
fendant hmth  refused  to  pay  the  said  100/.,  &c. 

Plemiobar;  that  heretofore  before  the  commencement  of 
this  suit,  to  wit,  in  Trinity  term,  54  G.  3.,  the  plaintiff  im- 
pleaded the  defendant  as  executor  as  aforesaid  in  this  Court 
in  m  plea  of  trespass  on  the  case,  setting  forth  a  declaration  ia 
the  aame  form  as  the  above,  for  want  of  reparation  of  the  rec* 
tary  koUMtj  outhouses y  and  cottages  belonging  to  the  rectory^  and 
<f  the  gaits  and  hedges  upon  the  glebe  landsj  &c  And  auch 
procaediogs  were  thereupon  had,  that  afterwards  in  Michael^ 
mas  term  the  plaintiff  recovered  against  the  defendant  as  such 
ezeeator  280/.  6s.  for  his  damages,  &c.  as  by  the  record,  &c. 
And  the  plea  alleges  that  the  same  state  of  ruin  and  decay  of 
the  chancel  and  pew  in  the  declaration  in  this  action  mention- 
ed, existed  before  and  at  the  commencement  of  the  former  ac- 
tiOD,  and  that  the  damages  now  sought  to  be  recovered  might 
have  been  included  in  the  former  action,  and  recovered 
therein,  &c. 

Replication,  denying  that  the  damages  sought  to  be  recovered 
in  this  action  were  in  any  manner  included  in  the  declaration 
menticmed  in  the  plea,  nor  frere  the  same  or  any  part  thereof 
riwvered  in  the  action  mentioned  in  the  plea« 

Demurrer.    Joinder. 

Tissdal  in  support  of  the  demurrer  argued  that  a  plaintiff  [  185  ] 
is  Bot  at  liberty  to  subdivide  one  entire  cause  of  action,  and 
to  bring  ao  many  separate  actions  as  there  may  be  oonse- 
quencaa  resulting  from  it,  but  that  he  is  bound  to  include  all 
the  coaaequences  under  one  action,  and  to  recover-damages  for 
tbeoi  oncefer  all.  As  if  a  man  recover  in  assault  and  battery^ 
he  aball  not  be  allowed  afterwards  to  have  a  new  action  far 
the  mame  battery,  though  it  be  for  other  damages,  aa  for  a  lace* 
rtvit^  nudllaai,  t^. ;  but  the  defendant  shall  plead  the  former 
recovery  in  bar,  and  ayer  it  to  be  for  the  same  cause,  and  it 
shaU  be  e  good  bar,  though  it  be  shewn  that  the  new  damage 
•oemed  aince  tho  first  action  (a).    So  ihe  plaintiff  shall  not 

(«)  Fftttr  r.Bfmk^  9M,  11. 


185  CASES  IN  TRINITY  TERM 

1815.       have  an  action  of  trespass  for  digging  under  the  foundation  of 
-^^^       his  house,  per  quod  it  fell,  and  he  lost  all  benefit  and  pro6t  of 
agahui       his  house ;  and  another  action  upon  the  case  for  digging  bo 
Mi/NBv.       ^gg^  l^jg  house  that  it  fell,  and  he  was  compelled  to  quit  it,- 
together  with  his  trade,  if  it  appear  that  the  digging  is  the 
same  in  both  ;  for  the  words,  that  he  lost  all  benefit  and- profit- 
of  his  house,  in  the  first  action,  include  the  trade  of  his  house, 
and  the  damages  for  the  los»  of  it  (6)  in  the  second.    So  for  the 
same  words  the  plaintiff^  shall  not  have  a  new  action  by  a  new 
interpretation  of  them  (c).  And  even  where  the  action  is  of  a 
higher  nature,  it  shall  be  barred  by  a  recovery  in  an  action 
of  an  inferior  nature,  as  an  appeal  of  maihem  shall  be  barred 
by  an  action  for  the  battery  and  wounding  {d).    In  like  man- 
[  186  ]      ner,  in  the  case  at  bar,  the  cause  of  action  being  for  dilapida-  • 
tions  to  the  rectory  by  the  last  incumbent,  for  which  the  plain- 
tiff has  already  recovered  damages  in  respect  of  several  parts- 
of  the  rectory,  and  as  the  damages  to  the  other  parts  might  all- 
have  been  included  in  that  recovery,  he  shall  not  be  permitted 
to  split  the  damages,  and  to  maintain  a  new  action  for  the. 
same  cause  by  alleging  a  new  damage.    And  great  hardship* 
would  ensue  if  it  were  otherwise,  for  then  the  defendant  might 
be  harassed  with  as  many  actions  as  there  are  divisible  por-* 
tioils  of  damage,  as  for  the  damage  in  each  room  of  the  house, 
or  in  each  acre  of  the  glebe,  &c. 

Scarlett^  ctmirij  tiemecl  that  the  fuiiuer  action  was  for  the 
samo  cause  as  the  present,  an  injury  to  the  house  and  glebe, 
being  a  distinct  cause  of  action  from  an  injury  to  the  chancel 
and  pew.  And  he  relied  on  Seddon  v.  ^utop  (a);  HUckin% 
Campbell  (b). 

Lord  Ellbnborouoh,  C.  J.  There  seems  to  be  no  doubt 
in  this  case.  If  the  defendant  could  make  out  that  an  injury^ 
caused  by  dilapidations  was  one  entire  identical  injury  foroH 
ing  precisely  the  same  cause  of  action  for  every  part  of.  i^ 
thee  he  would  be  right  that  the  plaintiff  could  have  but  one. 
action  for  it.  But  I  have  not  heard  any  authority  cited  to  that 
effect,  nor  does  it  appear  to  me  that  there  is  any  reason  why  this 
should  be  considered  as  one  entire  cause  of  action  compounded, 
of  the  several  injuries  sustained  in  the  several  parts.  They  are. 

{h)  Bmrwel  r.  Kenttf^  3  Leo,  179.   PerjUuta  Juitleei  agidnft  Jonei,  C.  J. 

(e)  Oarimerr.aehfii,3£e9.2iS.  (d)  ffudtam  y.  Lee^i  Re^  i^i.  S.  C.  1 

W  %BhR.  W.  8.  C.  3  r<iSr.3M. 
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diferent  and  independent  injuries  in  respect  of  the  different        1815. 

parts:  the  injury  from  the  *  dilapidation  of  the  house  is  one.      

thing,  that  from  the  dilapidation  of  the  chancel  is  another ;       a^aimt 
and  the  causes  are  distiftct;   the  latter  might  not  be  con«      Munbt. 
sammate  at  the  time  when  the  first  was.    It  seems  to  me  there-     C*  ^^^  J 
fore  that  the  plaintiff  may  maintain  this  action  as  convenience 
or  subsequent  discoveries  enable  him.     It  is  to  be  regretted 
indeed  that  two  actions  should  be  necessary,  but  if  what  has 
been  soggetted  at  the  bar,  that  the  defendant  would  not  con- 
sent at  the  trial  of  the  former  action  to  the  chancel's  being 
iDcliided,  be  correct,  this  second  action  may  be  laid  to  his 
fault.  . 

LtB  Blanc,  J.    If  the  omission  to  repair  one  house  could 
be  eoDsidered  as  an  omission  to  repair  another,  the  defend* 
ant*s  argument  would  be  well ;  but  that  cannot  be.    And  as 
to  the  hardship,  the  Court  will  always  interfere  if  they  see 
that  the  action  is  brought  for  oppression's  sake. 

Baylbt,  J.  In  assault  and  battery  the  injury  is  not  the 
greend  of  action,  according  to  Lord  Holt  (a),  but  the  measure 
of  the  damages,  which  the  jury  must  be  supposed  to  hare  con* 
ddsred  at  the  trial ;  the  injurious  act,  which  is  the  battery,  is 
the  groQod  of  action. 

Per  Curiam f  *  Judgment  for  the  plaintiff. 

(a)  See  Fetier  r.  BeaU,  Saik,  11. 


[   188  ] 

Jones  and  Another  againsi  King.  TWtdky, 

EBROR  to  reverse  a  judgment  in  covenant  given  in  the  Coreiiant  Uet 
I  Common  Pleas  against  Jones  and  Rowland  executors  ^  ^  ^"^* 
of  Orifiih  (a).    The  plaintiff  below  declares  that  by  indenture  nanrmiuieto 
7th  Ocfokr  1794,  between  one  Worge  of  the  first  part,  the  ^d  wJh^ 
said  Orijfih  and  wife  of  the  second,  and  one  King  now  de»  ^<'  ^^o™  i^^ 
ceased  x)f  the  third,  Warge  by  the  direction  of  CMffiih  and  iTf^bTJ^ 
wife,  ia  consideration  of  300/.  paid  to  him  byJTAtfir  at  their  ^°d«ndwife, 

'  *  «'  o  that  he  and  hia 

fatfSba  aMonuice  upon  request  of  the  ancestor  and  his  heirs :  and  the  lieir  mays  well  assiirn  for 
hnmSk,  Ihst  hit  ancestor  reonested  the*  husband,  that  he  and  his  wife  would  levy  a  fine  topMs  the 
eslala^  dw  wifo  legallj.to  him  and  his  heirs,  iHiich  they  refnaed  to  do  before  thhir  deceaae  »gr 
fvirf  sfter  the  death  of  the  ancestor  the  derisee  of  the  wife  ejected  the  heir.  «'''<^»*»  f^ 

(«)  8cc  0  r«ifsl.  419.  I  Manhi  B.  W.  8,  C. 
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request,  in  discharge  of  a  mortgage,  and  of  855/.  paid  to 
them,  Griffiih  and  wife,  did  bargain,  sell,  assign,  alien,  and 
release,  and  Griffiih  and  wife  did  grant,  bargain,  sell,  alien^ 
release  and  confirm,  to  King^  his  heirs  and  assigns,  a  mes- 
suage, lands,  and  premises,  with  the  appurtenances,  &c.  de- 
scribed in  the  identure  ;  habendum  to  King^  his  heirs  and  as- 
signs, to  the  only  proper  use  and  behoof  of  King^  his  heirs 
and  assigns  for  ever :  and  Griffiih  for  himself  and  wife,  and 
for  their  and  each  of  their  heirs,  executors,  and  adminis- 
trators, did  covenant  with  King,  his  heirs  and  assigns,  that 
they  and  their  heirs,  and  all  and  every  other  person  having  or 
lawfully  claiming,  or  who  should  or  might  at  any  time  there- 
after have  or  lawfully  claim,  anjr  estate,  title  at  law  or  in 
equity  in  or  to  the  said  messuage,  &c.  or  any  part,  should 
from  time  to  time,  and  at  all  times  thereafter,  upon  reasonable 
request  and  at  the  cost  of  King^  his  heirs  and  assigns,  make 
and  execute  all  farther  acts  and  conveyances  for  farther  as- 
auringp  the  said  messuage,  &c.  to  the  use  of  JTing,  his  heirs 
and  assigns  for  ever,  as  by  King^  his  heirs  or  assigns,  should 
be  reasonably  required,  so  as  such  farther  assurances  should 
contain  no  farther  warranty  or  covenants  than  against  the  per- 
sons or  their  heirs,  who  should  make  the  same,  and  so  as  the 
persons  required  to  make  th^  same  should  not  be  compelled  to 
travel,  &c.  And  the  plaintiff  avers  that  King  entered  and 
was  seised,  and  died  seised,  whereby  all  his  estate,  &c.  de- 
scended to  the  plaintiff,  as  his  son  and  heir,  and  he  became 
seised ;  and  the  plaintiff  assigns  for  breach,  that  King  in  his 
lifetime  for  better  assuring  the  said  messuage,  &c.  requested 
Griffiih  that  he  and  his  wife  at  the  cost  of  King  would  levy  a 
fine  to  pass  the  estate  of  the  wife  legally  to  JTipg  and  his  heirs, 
which  they  refused  and  neglected  to  do  before  their  deoaasr, 
by  means  whereof  afterwards,  and  after  the  death  of  JSjbrf  , 
one  J.  JohnsoHf  the  devisee  of  the  wife,  by  reason  of  no  such 
fine  haying  beep  levied,  having  a  lawful  title  to  the  said  tene- 
ments, &c.  entered  and  lawfully  ejected  the  plaintiff,  and  bath 
lawfully  kept  and  still  keeps  him  so  ejected,  contrary  to  the 
covenant  of  Griffiih^  &c. 

And  after  several  pleas  upon  which  issues  were  joined,  there 
was  a  i^erdict  for  the  plaintiff  on  all  the  issues,  for  950/.  da- 
mages, and  judgment  thereon.  And  the  errors  assigned  were^ 
first,  that  the  declaration  and  matters  therein  are  not  sufll* 
cient  in  law;  lecendly^  that  by  tli«  dechration  it  appears  that 


iir  THB  FiPTT-FiFTH  Year  OF  GEORGE  III.  189 

tbe  coTenant  for  the  non-performance  of  which  this  action  is  1815. 
brought,  was  broken  in  the  lifetime  of  the  said  King  deceased,  7~* 
for  which  reason  the  action,  if  any,  ought  to  have  been  brought  mgainsi 
by  and  in  the  name  of  his  personal  representative,  and  not  in  ^'^^ 
the  name  of  the  plaintiff;  thirdly,  the  general  error.  Joinder 
in  error. 

ScarleU^  in  support  of  the  errors,  endeavoured  to  distin«  [10^] 
gttnh  this  case  from  Kingdon  v.  Notile  (a),  where  covenant 
was  held  to  lie  for  the  devisee  of  land  in  fee,  upon  a  covenant 
for  a  good  title  made  with  the  devisor,  to  whom  the  land  was 
conveyed  in  fee;  first,  because  that  was  a  covenant  for  a  good 
title  absolutely,  but  this  covenant  for  farther  assurance  is  not 
absolute  but  depends  upon  whether  a  request  shall  be  made  by 
King  or  his  heirs,  and  the  plaintiff  has  not  shewn  that  he  made 
any  request,  but  only  that  King  did.  And  in  Middlemore  v. 
Gooiak  (&),  where  this  action  was  held  to  lie  for  the  assignee 
of  •/•  S.  upon  the  like  covenant  with  J*  S.  his  heirs  and  as- 
ngn9,  the  assignee  averred  that  he  made  a  request.  But  in 
this  case,  without  a  request  by  the  plaintiff  the  breach  is  wholly 
with  the  ancestor,  for  which  his  persorfal  representative  and 
aot  hb  heir  shall  have  an  action.  Secondly,  It  is  distingubh- 
able  from  Kingdon  v.  NotlUj  because  that  was  a  covenant  for 
warranty  of  title  upon  a  conveyance  in  fee ;  and  if  a  man  grant 
lands  to  another  in  fee  by  such  conveyance  as  will  pass  a  fee, 
and  covenants  that  he  has  a  title,  a  fee  passes,  and  the  cove* 
Bant  which  is  real  descends  with  the  fee ;  but  it  is  otherwise, 
if  by  the  grant  an  estate  which  is  not  descendible  to  the  heir 
(laases^  but  only  a  lesser  estate,  for  then  there  is  nothing  to 
carry  the  covenant  along  with  it  to  the  heir.  And  therefore 
in  this  case,  since  a  fee  did  not  pass  in  the  lands  by  reason  that 
they  were  the  wife's  lands,  and  there  was  not  any  fine,  but  an 
eslaA  for  the  life  of  the  husband  only  passed,  which  came  to 
tlie  heir  as  special  occupant  after  the  death  of  his  ancestor,  [  igi  j 
Mid  not  by  descent,  so  neither  did  this  covenant  descend  to 
hioi. 

ITalrayd^  contrd,  cited  Fitt.  N.  B.  145.  C.  <<  that  if  a  man 
coreoant  by  deed  to  another  and  his  heirs  to  infeoff  him  and  his 
heirs  of  the  manor  of  Z>.,  and  will  not  do  it,  and  he  to  whom 
the  oovttiiant  is  made  die,  his  heir  shall  have  a  writ  of  cove- 
nant upon  that  deed/' 
.  And  per  Curiam  that  s^ems  to  make  an  end  of  this  ease. 

(a)  Jnttf  53.  (*)  Cr:  Cur.  SOS. 
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1S15.       For  here  the  party  professes  to  convey  a  fee  in  the  lands,  and 
covenants  with  the  heir  that  be  will  do  all  things  necessary  to 
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mnat  assurc  the  same,  that  a  fee  may  descend  to  the  heir  if  it  be  not 
intercepted  by  the  ancestor,  and  the  ancestor  has  not  inter- 
cepted it,  and  the  heir  is  damnified,  inasmuch  as  a  fee  bas  not 
descended  to  him,  which  it  would  have  done,  if  the  party  bad 
iiilfiUed  his  covenant^  and  performed  the  act  required. 

Judgment  affirmed. 


laBaBB 


[m] 

TWnfay,  CARSTAias  onif  Othcrs,  Assignees  of  Kensington  aitif  Others^. 
^'^^^^  Bankrupts,  against  Stein  and  Others. 

Whether  •        •  A    SSUMPSIT  for  work  and  labour  done  by  the  bankrupts 

commissioii  of     Zm        •^....ii         ^         t>  %  ••• 

one-hmifper  JljL    before  their  bankruptcy^  for  money  due  to  the  bank* 

bankiD^"  rupts  for  certain  commissions  executed  by  them  on  account  of 

count  be  nan-  the  defendants,  for  other  money  due  to  the  bankrupts  for  in>- 

ii  a'aoMtlon  terest  of  money  lent*  and  forborne,  with  the  common  money 

for  de  jury,  counts.  '  Plea,  non  assumpsit.    At  the  trial  before  Lord  J5A 

upon'w^ether  Unboroughj  C.  J.  at  the  London  sittings,  after  last  Michaelmas 

!L?^J  ^  *"*  term,  the  case  in  substance  was  thus : 

criDed  to  a  '  , 

reaaonabiere-  Kensington  9ina  Co.  were  bankers  in  London  ^  the  defend* 
troni^aiid^  -ants  bad  a  house  of  trade  in  London  under  the  firm  of  Stein^ 
ijBnce,  or  whe-  Smithy  and  Co.y  and  also  a  house  of  trade  at  Edinburgh^  under 
colour  for  the   the  firm  of  Scottj  Smithy  Stein^  and  Cb.,  there  being  no  such 

u^tth^y^'bi  P®™*"  ^  ^^^9  ^^  ^^^S  dead.  In  the  beginning  of  1803 
per  cent,  upon  Kensington  and  Co.  opened  a  banking  account  with  the  Lon* 
n^T^a^  if^'  ^^  house ;  and  in  August  of  the  same  year  they  opened  ano- 
there  be  a  con-  ther  accouiit  With  the  &o/cA  house,  at  the  instance  of  Smithy 
dence  upon  '  who  was  .the  principal  manager,  under  an  agreement  that*they, 
^^J^iV ^!  Xcnsingtonwd  Co..  should  allow  the  Scotch  house  to  draw 

covrc  wui  not  "  ,  .,       ^,>^  r\r*^t 

set  aaide  the  upoo  them  to  an  extefit  not  exceeding  20,000/.  to  be  runnii% 
grant^anew  ^^  ^^®  time,  taking  a  commission  of  lO^.,  t.  e.  one-half  per 
trials  although  cent,  upon  the  amount  of  the  bills  drawn,  and  that  they  ahoiold 
ag^t  the  iKot  be  required  to  make  any  advance  of  money.  The  bosi- 
dbSMti^n^  ness  for  which  this  commission  was  said  to  be  *agreed  upon^ 
the  judge  who  -was  the  accepting  and  paying  the  bills  of  the  Scotch  houaei 

tried  it  ;unles8 

it  appean  clearly  that  the  Jury  hare  drawn  an  erroneoua  condnsion.  In  an  action  brought  voder 
the  ChanceUor'f  ofder,  a  new  tria}  n>^  be  moved  for  in  the  court  where  the  actioii  ia  depcoAlH^ 
though  the  actioii  could  not  be  auitMned  without  the  aid  of  the  Ohancellor'i  older. 

[  •in  ] 
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taldng  eharg^  of  their  remittances,  and  obtaining  acceptance  181 
and  payment  of  them,  some  in  London^  others  in  the  country, 
teDdiog  Dptice  when  they  were  refused  acceptance  or  payment,  agm* 
and  getung  them  noted,  and  negotiating  their  foreign  bills.  ^^^^ 
The  whole  of  this  business  was  transacted  by  the  direction  of 
Smith  with  the  London  house,  to  which  the  Scotch  house  also 
referred  as  to  their  friends  in  London,  and  nearly  all  the  funds 
that  were  remitted  to  Kensington  and  Cb.,  on  account  of  the 
Scotch  house,  came  through  the  London  house.  However  the 
London  and  Scotch  accounts  were  kept  distinct  and  by  different 
clerks  during  the  whole  transaction.  Before  the  opening  of 
the  Scotch  account  Kensington  and  Co.  having  become  much 
in  advance  to  the  Tjondon  house,  refused  several  times  to 
honour  their  drafts,  and  the  London  house  stood  overdrawn 
for  30,0001.  at  the  first  opening  of  the  Scotch  account.  After- 
wards, and  for  the  first  three  years  after  the  opening  of  the 
Scotch  account,  the  London  house  continued  overdrawing  and 
increasing  the  balance  against  them,  the  interest  upon  ad- 
vances to  them  for  that  time  amounting  to  nearly  5,000/., 
while  the  Scotch  house  during  the  same  time  kept  Kensington 
and  Co,  nearly  free  from  advance,  the  interest  upon  advances 
for  that  time  to  the  Scotch  house  amounting  to  no  more  than 
87/.,  but  the  commission  amounted  to  between  5,000/.  and 
6fi00l,  This  was  effected  by  means  of  remittances  made 
through  the  London  house  to  the  credit  of  the  Scotch  house, 
which  kept  down  the  balance  of  the  Scotch  house  upon  their 
drawing  account  with  Kensington  and  Cb.,  but  increased  the 
balance  against  the  London  house.  Thus  things  went  on  till 
June  1806,  when  a  memorandum  of  an  agreement  was  made,  [  ig^ 
wbieh  was  proved  to  have  been  shewn  to  and  corrected  by  one 
of  the  partners  of  Kensington  and  Co.,  and  which  was  entitled 
between  T.  Smith,  J.  Siein,  R.  Stein,  and  R.  Smith,  of  Fen* 
ehurch'ttreei,  in  the  city  of  London,  merchants  and  partners, 
carrying  on  business  under  the  firm  of  Stein,  Smith,  and  Co., 
and  also  carrying  on  business  at  Edinburgh  under  the  firm  of 
Scoti,  Smith,  Stein,  and  Co.  of  the  one  part,  and  Kensington 
and  Cb.  of  the  other,  for  the  depositing  with  them,  K.  and 
Cb.,  certain  securities  for  the  payment  of  all  present  and  future 
advances  and  interest,  &c.  made  by  them  to  the  firm  of  5/etii, 
Sauih^  and  Co.,  or  of  Scott,  Smith,  Stein,  and  Co.  And  in 
this  mmnorandum  it  was  recited  that  Smith  Knd  his  said  part- 
ners had  for  some  time  past  kept  accounts  with  Kemisigton 
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1815.       and  Co.  as  their  hankers,  under  the  firms  of  Sieinj  Smithy  and 

c  rstTirs  ^^''  ^^^  ^^  Scott]  Smithy  Stein,  and  Co.j  and  that  they  had 
mgrtdnti  applied  and  might  have  occasion  again  to  apply  to  .^mingiam 
^^^^^  and  Co.  for  discounts  and  advancess  &c.  After  this  KenringUm 
and  Co.  went  on  dealing  with  both  firms  until  July  1812,  when 
in  consequence  of  the  magnitude  of  their  advances  they  were 
oblig^  to  stop  payment,  and  a  commission  of  bankruptcy 
issued  against  them,  and  soon  afterwards  a  commission  issued 
against  both  firms  of  Stein,  Smith,  and  Co.  The  balance 
claimed  to  be  due  from  the  Scotch  house  to  Kensington  and  Cb» 
at  the  time  of  their  bankruptcy  amounted  to  S14,581/.  Ss.  6d.^ 
of  which  the  sum  6f  53,000/.  was  for  commission,  and  from  the 
London  house  to  54,448/.  15^.  id.  These  balances  were  re» 
duced  by  counter  claims  on  the  part  of  Smith,  Stein,  and  Co. 
to  291,000/.,  for  which  this  action  was  by  the  direction  of  the 

[  195  ]  Court  of  Chancery  brought  against  the  defendants.  There 
was  a  contrariety  of  evidence  as  to  the  nature  of  this  commis- 
iiion  of  one-half  per  cent.,  and  its  reasonableness  in  respect  of 
trouble,  A:c.  upon  a  banking  account,  many  of  the  witnessee 
stating  that  the  accustomed  charge  for  commission  upon  a 
banking  account,  never  exceeded  one-fourth  per  cent.  Lord 
Ellenhorough,  C.  J.  directed  the  jury  upon  the  evidence,  thai 
if  the  commission  could  be  fairly  set  to  the  account  of  trouble 
and  inconvenience,  it  was  not  usurious ;  otherwise  if  thecoma 
mission  overstepped  the  bondjide  trouble,  and  was  mixed  with 
an  advance  of  money  in  order  to  efiect  an  inducement  for  suck 
advance  from  time  to  time.  And  His  Lordship  inclined  in  his 
charge  to  the  jury,  to  the  conclusion,  that  this  commission  wae 
under  the  circumstances  usurious ;  but  left  that  question  upon 
the  evidence  to  the  jury  ;  and  the  jury  found  for  the  plaintiffs. 
In  Hilary  term  The  Attorney- General  moved  for  a  new 
trial,  upon  the  ground  that  this  was  a  verdict  contrary  to  evi* 
dence  and  the  direction  of  the  Judge.  But  the  Court  doubted^ 
whether  as  this  was  an  action  commenced  against  the  defend* 
ants,  by  order  of  the  Court  of  Chancery,  and  which  coold  not 
have  been  sustained  but  that  the  order  restrained  the  defend- 
ants from  setting  up  their  bankruptcy,  this  motion  ought  not 
to  have  been  made,  as  in  a  feigned  issue,  before  the  Lord 
Chancellor ;  and  so  they  directed  that  application  should  first 
be  made  to  His  Lordship,  if  he  should  think  fit  to  entertain 
the  motion.  Whereupon  the  Atiomey^Oenend  left  tba  Oofottf 
luid  retumiiig  ftopii  efterwiuds,  stattd  that  bt  had  an>lied  te 


Carsta 

agmm 


IX  THE  Fifty-fifth  Year  or  GEORGE  III. 

the  Lord  Chancellor,  mentioning  to  him  what  had  taken  place  18U 
here,  and  that  *His  Lordship  said^  it  was  the  constant  rule  of 
the  Court  of  Chancery,  when  it  directs  an  action,  not  to  con- 
sider  it  as  having  been  tried,  unless  the  Court  in  which  it  is  ^'^^'^ 
depending  is  satisfied  with  the  verdict,  and  although  the  par-  l 
ties  might  not  be  able  to  stand  in  court  without  the  aid  of  the 
Court  of  Chancery,  yet  that  makes  no  difference,  the  rule 
being  that  so  long  as  there  remains  any  thing  to  be  done  to 
make  the  verdict  satisfactory  to  the  Court,  the  cause  has  not 
been  tried.  Whereupon  a  rule  nisi  was  granted,  and  cause 
was  shewn,  partly  in  the  last  term,  and  partly  in  this. 

Toppings  Dauncet/y  Abbott^  and  Richardson^   who  shewed 
cause,  argued,  that  in  the  judgment  of  £[yre,  C.  J.  and  Rooke^ 
J.  in  Hammdi  v.  Yea  (a),  the  question,  whether  usury  or  not, 
was  a  question  of  fact  for  the  consideration  of  a  jury,  which 
must  always  be  collected  from  the  whole  transaction,  and  can- 
not be  determined  upon  any  particular  fact  as  constituting 
usury,  until  all  the  circumstances  have  been  taken  into  consi- 
deration.    And  therefore  where  money  is  advanced  under  par- 
ticular circumstances,  a  man  may  be  warranted  in  receiving 
more  than  5  per  cent,  as  for  expense,  risk,  and  trouble.    For 
in  order  to  constitute  usury  there  must  be  a  corrupt  contract, 
a  loan,  and  forbearance  (&) ;  and  putting  a  loan  out  of  the 
case,  a  banker  may,  if  he  please,  trafBc  with  his  credit,  and 
receive  a  price  for  lending  his  acceptance,  without  incurring 
the  guilt  of  usury  (c).    And  in  Curtis  and  others,  assignees  of 
Gibson  V.  Livesey^  London  sittings  after  Hilary  term  1790,     [  191 
which  was  an  action  brought  by  order  of  the  Chancellor  to  try 
a  question  of  usury,  and  was  in  the  same  form  as  the  present 
action,  for  money  due  for  commission  and  interest,  &c.,  it 
appeared  that  Gibson  and  Co.  bankers  in  London^  opened  a 
Imnlung  account  with  the  defendants'  house  of  trade  in  Jl/an- 
ckesUfj  upon  an  agreement  that  they  should  receive  5  per 
cent,  beudes  interest  on  all  monies  paid  and  advanced  by  them. 
The  defendants  had  also  another  house  of  trade  in  London^ 
and  the  bills  drawn  by  them  upon  the  Gibsons  were  dated  and 
signed  at  Manchester^  but  were  filled  up  in  London^  and  car- 
.  ried  from  the  London  house  to  the  Gibsons^  and  were  payable 

(«)  IB.^P.  144. 

(i)  JUtfdY.  mmams,  3  WUt. 261.  S. C.  2 Bl. R.  792. 

(c)  Vet  Byre,  C.J.,  in  Hammett  t.  Yea,  IB.  if  P.  153.     Barclay  v.  Wahudey, 
4  BoMt,  55.    Matterman  r.  Cowrie,  3  Cam]^,  If,  P,  C.  488. 
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1B15.       in  London^  and  the  letters  of  advice  were  dated  London^  and 

^^  also  sent  to  the  Gibsons  from  the  London  house.    And  evi- 

egainse       dence  was  given  to  shew  that  this  was  opened  as  a  country 

^^^'^*       account,  by  way  of  getting  a  cooiniission  upon  what  was  in 

reality  a  town  account.     But  it  was  ruled  by  Lord  Kenj/on 

that  commission  was  lawful ;  and  he  said  the  only  question 

was,  whether  it  was  reserved  as  a  colour  for  usury  upon  a  loan 

of  money,  or  for  trouble.     That  for  trouble  in  transacting 

money  negociations  a  banker  may  as  well  receive  a  commission 

as  a  factor  may  for  trouble  in  making  sales,  &c.     So  in  the 

•    case  at  bar  the  question  was  for  the  jury,  whether,  under  all 

the  circumstances,  this  was  a  colour  for  reserving  more  than 

5  per  cent,  upon  a  loan  of  money,  or  for  trouble,  &c.    And 

the  jury  have  determined  it. 

Nor  is  it  a  matter  of  course  to  grant  a  new  trial,  because  in 
the  opinion  of  the  judge  who  tried  it  the  verdict  is  against  the 
weight  of  evidence.  If  the  Court  see  that  justice  and  equity 
[  198  ]  liA^e  hBen  done  (a),  or  that  it  is  a  hard  action  (a),  or  that  there 
is  a  contrariety  of  evidence  (6),  it  is  not  their  habit  to  grant 
a  new  trial,  although  the  verdict  be  contrary  to  evidence,  or  in 
the  opinion  of  the  Judge  who  tried  it  against  the  weight  of 
evidence.  And  that  the  verdict  here  is  plainly  with  the  jus- 
tice and  equity  of  the  case,  there  can  be  little  doubt. 

The  AUomej/'Generaly  Park^  Scarlett^  and  F.  Pollock^  con* 
irif  admitted  that  it  was  in  general  true,  that  where  the  ver- 
dict is  founded  purely  upon  a  question  of  fact,  and  where  there 
is  conflicting  evidence,  the  Court  will  not  grant  a  new  trial, 
although  the  inclination  of  the  Judge  who  tried  it  may  be 
dgainst  the  verdict.  Yet  they  said  there  were  exceptions  to 
that  rule  ;  as  if  the  verdict  be  manifesilj/  against  the  weight  of 
evidence ;  or  if  from  the  intricacy  or  bulk  of  the  evidence 
there  is  reasonable  doubt  whether  it  was  thoroughly  under- 
stood. And  several  of  the  cases  cited  contrd  were  before  the 
practice  of  granting  new  trials  had  J)ecoroe  so  general  as  now, 
or  were  so  well  understood,  particularly  the  Duchess  of  JUa* 
sarine*s  case,  which,  however  it  might  be  considered  in  Cox  y. 
Kitchen  as  a  leading  decision  upon  the  subject,  does  not  seem  to 

(a)  Duchew  of  Mazarine'^  case,  2  Salk.  646.  Bwri^n  y,  7%omptoH,  2  Btarr.  66S. 
CrnnUkn  r.  Cowley,  1  J3l.  R.  41S.  JyUtt  t.  Lowt^  2  Bl.  R,  1221.  Go»Un  t.  IRJbocA^ 
2  WUt.VXi.  E^humttmr.Mackai,  2  r.  H.  5.    Cos  v.  KUckem,  I  iff.  4*  P.338. 

(«)  Smiih  y,  F)tampfn,  1  Ld.  Ray,  62.    S.  C.  SaU.  644. 

(*)  Francit  ?.  Baker,  Bac.  Jhr,  Trial.  Z,  4.    Swain  v,  ffad,  3  Wih,  45. 
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liave  been  acted  upon  by  the  Court,  for  they  decided  upon  a        1815. 

different  point.  And  if  the  verdict  include  a  legal  consequence 

as  well  as  a  proposition  of  fact,  and  in  drawing  this  conse-       against 

qqence  the  jury  mistake,  and  infer  contrary  to  law  (c),  then  it        Stein. 

is  absolutely  necessary  to  justice,  and  the  Court  does  interpose 

to  grant  a  new  trial.    Now  in  this  case  the  jury  have  taken     [  1^^  . 

upon  them  to  decide,  without  any  proof  that  such  was  the 

usage  of  the  trade,  which  was  a  fact  proved  in  Flayer  v.  Ed^ 

wards  (a),  or  rather  against  such  proof,  that  this  commission  of 

one-half  per  cent,  may  lawfully  be  taken  by  bankers ;  this  be« 

iDg  tbe  first  time  that  such  a  rate  of  commission  as  the  present 

has  been  set  up,  the  former  cases  going  no  farther  than  one- 

fborth  per  cent,  (b) 

Lord  Ellenborough,  C.  J.  observed  that  the  question 
came  to  this,  whether  the  commission  could  be  considered  as  a 
reasonable  charge  for  trouble  ;  for  there  was  no  rule  of  law 
that  it  shall  not  exceed  one-fourth  per  cenLy  though  the  former 
eases  turned  upon  a  commission  at  that  rate*  That  as 
this  case  in  point  of  amount,  and  in  some  measure  of  prin« 
dple,  was  of  great  consequence,  the  Court  would  consider  it. 

Cur.  adv.  vuli. 

liord  Ellen  BOROUGH,  C.  J.  on  this  day  delivered  tbejudg^ 
ment  of  the  Court.  The  question  before  us  is  not  whether  the 
verdict  giyen  in  this  case  is  such  as  we  should  ourselves  have 
given,  but  whether  having  been  given  by  a  jury,  to  whom  the 
whole  case  is  fully  left  in  point  of  fact,  and  to  whom  the  law 
Dpon  the  subject  was  distinctly  stated,  it  ought  upon  the  ground^ 
of  argument  suggested  to  us,  to  be  now  set  aside  and  a  new 
trial  granted.  We  cannot  discover  any  question  of  law  upon 
which  the  jury  were  misdirected,  or  (being  directed  as  they 
were)  upon  which  they  have  come  to  an  erroneous  conclusion. 
All  the  qaestions  which  this  case  presented  for  their  immediate  [  20G 
consideration,  were  questions  properly  of  fact,  upon  which, 
and  upon  the  credit  due  to  the  several  witnesses  by  whom  the 
teiitimony  was  given,  it  was  their  peculiar  province  to  decide. 
As  Aras  in  the  evidence  which  has  been  reported,  any  contra- 
diction 18  to  be  found,  the  jury  must  (in  this  as  in  all  other 

(c)  Per  Ld.  MMMtf.  1  Bwr.  393. 

(c)  CoKirp.112. 

(I)  Winch  V.  F^nm,  2T.  ILbXn.    Muttrmm  v.  Cowrk,  3  Ctm^.  N.  P.  C. 
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181 5.       cases)  be  presumed  to  have  g[iven  credit  to  such  of  the  witnesses 
^  as  were  best  entitled  to  belief,  unless  the  contrary  should  dis- 

C/AB8TAIRS 

against       tinctly  appear  to  have  been  the  case ;  and  as  to  their  deduction 
Stein.       fy^m  ^y^^  whole  of  the  testimony,  it  ought  in  general  to  have 
effect  given  to  it,  unless  it  appears  clear  that  the  jury  have 
drawn  an  erroneous  conclusion.    The  Court  in  granting  new 
trials  does  not  interfere,  unless  to  remedy  some  manifest  abuse, 
or  to  correct  some  manifest  error  in  law  or  fact.    The  princi* 
pal  question  has  been,  whether  the  one-half  per  cent,  agreed 
to  be  charged  for  commission  in  this  case,  is  clearly  referable 
to  an  usurious  contract  between  the  parties  for  the  payment 
of  interest  above  5  per  cent^  upon  a  loan  of  money,  or  whe* 
ther  it  may  not  be  referred  to  an  agreed  measure  of  remunera* 
tion,  justly  demandable  for  trouble  and  expence  incurred  in 
the  accepting  and  negociating  bills  remitted  to  and  drawn  upon 
them^  and  in  the  doing  such  other  business  as  is  stated  to  have 
been  done  by  the  Kensingtons  for  the  houses,  or  rather  for  the 
house,  of  the  defendants,  under  its  different  names  and  descrip* 
tions.    It  must  I  think  be  taken  that  in  the  year  1806,  at  least, 
Ae  Kensingtons  knew  that  the  two  houses  consisted  of  the  same 
ifidividvals  as  p&rtners,  and  of  no  others,  and  that  further  ad- 
Tances  were  then  expected  and  intended  to  be  made  to  them 
by  the  Kensingtons  at  the  formerly  agreed  rate  of  commission, 
viz.  of  one-half  per  cAu.^  and  that  such  advances  were  conti- 
[  201  ]     nued  to  be  made  to  them  accordingly,  down  to  the  period  of 
their  respective  failures.    Commission  cannot  be  added  to  the 
amount  of  legal  interest  for  the  purpose  of  inducing  a  loan  of 
money  to  be  made,  and  of  recompensing  it  afterwards  when 
made.    All  commission,  where  a  loan  of  money  exists,  must  be 
ascribed  to  and  ccmsidered  as  an  excess  beyond  legal  interesti 
unless  as  far  as  it  is  ascribable  to  trouble  and  expence  bond 
Jide  incurred,  in  the  course  of  the  business  transacted  by  the 
persons  to  whom  such  commission  is  paid ;  but  whether  any 
thing,  and  how  much,  is  justly  ascribable  to  this  latter  accouat, 
fiz.  that  of  trouble  and  expence,  is  always  a  question  for  dM 
jury,  who  must,  upon  a  Tiew  of  all  the  facts,  exercise  a  sound 
Judgfloent  thereupon.  There  has  been  much  contrary  evidence 
given  upon  this  subject,  particularly  as  to  the  question  of  com- 
mission properly  demandable  for  this  description  of  trouble 
and  expence ;  and  in  order  to  set  aside  this  verdictp  we  ooglit 
clearly  to  see  that  the  jury  have  disbelieved  what  they  oogkt 
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to  have  believed  on  (his  head,  or  have  believed  what  they       181 
ought  to  have  disbelieved ;  and  that  they,  in  consequence,  have    ^ 
erroneously  considered  a  larger  amount  of  commission  for  trou-       agim 
ble  atid  expence  as  allowable  in  this  case,  than  could  fairly  be        ^^'' 
allowed.    This,  upon  the  fullest  consideration  of  the  evidence^ 
we  cannot  see  distinctly  to  have  been  the  case.  That  there  are 
circumstances  in  this  case  strongly  pregnant  of  suspicion,  and 
which  lead  to  a  conclusion  different  from  that  which  the  jury 
have  drawn,  cannot  be  denied:  a  striking  circumstance  of  this 
kind  isy  that  after  an  agreement  made  by  the  Steins  at  a  period 
of  great  pecuniary  pressure  in  their  affairs,  when  advances  were 
most  necessary  to  them,  by  which  agreement  it  had  been  stipu-      [  20S 
lated  in  terms  that  the  banking-house  of  the  Kensingtons  should 
be  kept  from  advance  in  every  respect,  they,  the  KensingtonSy 
did  nevertheless  almost  immediately  become  in  advance  for 
them  ;  and  though  the  interest  paid  by  the  country  and  Scotch 
house,  as  it  is  called,  on  such  advances,  was  so  contrived  as 
not  to  amount  to  more  than  87/.  in  the  first  three  years,  yet  the 
interest  on  advances  during  the  same  period  to  the  London 
house  amounted  to  5000/.  and  the  commission  to  about  the 
same  sum..    There  is  likewise  a  very  suspicious  machinery  in 
the  constitution  of  two  houses,  (under  different  firms,  but  con- 
sisting of  precisely  the  same  individuals,)  as  well  as  in  the 
substance  of  the  dealings  with  them,  formed,  as  it  is  said,  on 
the  basts  of  there  being  no  advance  to  be  made  by  the  Ken* 
dngUms^  whereas  an  advance,  which  commenced  almost  im* 
mediately,  continued  in  an  increased  and  increasing  proportion 
down  to  the  respective  failures  of  the  different  parties.   These 
circumstances  certainly  laid  a  foundation  for  suspecting  that 
the  high  rate  of  commission  contracted  for  was  a  colour  for 
usury  upon  loans  which  were  stipulated  not  to  be  required, 
but  which  were  in  fact  required,  and  made  from  the  beginning 
to  the  end  of  this  business.     But  this  question,  t.  e.  whether 
colour  or  not,  was  a  question  for  the  consideration  of  the  jury, 
and  io  their  consideration  it  was  fully  left,  with  a  strong  inti- 
mation of  opinion  on  the  part  of  the  Judge,  that  the  transac- 
tjon  was  colourable,  and  the  commission  of  course  usurious. 
The  jury  have  drawn  a  different  conclusion,  and  which  conclu* 
•ioB,  upon  the  view  they  might  entertain  of  the  facts,  they 
were  at  liberty  to  draw ;  and  they  having  done  so,  for  the  rea- 
son already  stated,  we  do  not  ftel  ourselves,  a»  a  court  of  law, 
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1815.       and  acting  according  to  the  rules  by  which  courts  of  law  are 
usually  governed  in  similar  cases,  at  liberty  to  set  aside  that 
agaitut       verdict  and  grant  a  new  trial. 
^™''-  Rule  discharged. 


Wednesday  The  KiNG  OgaittSt  CoMMEjElELL  and  ElLIS. 

The  seBsions     f  |  ^HE  inhabitants  of  the  parish  of  Slinfoldy  in  the  county  of 
before  whom  a    JL    Sussex. 'weve  presented  by  ^.  and  £.  the  constables  of 

parish  IS  ac-  '  ... 

quitted  upon  the  hundred,  for  not  repairing  a  carriage  road,  which  present- 
indic"meDtfor  ^^°^  ^^^  aflerwards  turned  into  an  indictment  at  the  quarter 
not  repairing  sessions,  and  the  names  of  ^.  and  B.  indorsed  thereon  as  the 
'  may^bylLir  witnesses.  Notice  was  given  by  the  parish  that  they  would 
®''^®^*^*^^«  appear  and  plead  not  guilty,  and  try  at  the  next  sessions, 
costs  to  the      which  notice  was  entitled  ^' The  King  on  the  prosecution  of 

thS^gh  Se       ^'  *"^  ^'^"  *^-  ^"^  ^^  "S"®^  "  ^'^'  solicitor  for  the  parish 
names  of  c,      of  SUnfold^^  and  was  directed  to  the  clerk  of  the  peace  and  to 

ontSback^of  -^'  *"^  ^'    Notice  was  also  given  by  the  defendant  Ellis  to 

the  indict-  the  surveyors  of  the  parish  to  produce  their  accounts,  &c.  at 

though  the  in-  ^^  trial,  on  the  part  of  the  prosecution,  which  notice  was 

Mted1Sa°"re-  ®'Sn«d  "  H.  Ellis  J  solicitor  for  the  prosecution."     Afterwards 

sentmentof^.  at  the  said  sessions  one  of  the  inhabitants  appeared,  and  plead- 

Mes  whose^'  ^^  not  guilty  to  the  indictment,  and  it  was  tried,  and  the  parish 

nunes  are  on  were  acquitted,  whereupon  the  sessions  made  an  order,  entitled 

ment;  and  it  '^  The  King  on  the  prosecution  of  W.  Commerell  and  H.  El" 

^*"JJV^**.K  liSf  against  the  inhabitants  of  the  parish  of  Slinfold,^*  whereby 

tituled  as  in  ^^  the  Court  awarded  *and  ordered  the  said  JV.  C  and  H.  E. 

^on^'c^lld  *®  P^y  *®  ^'  ^'  ^^^  solicitor  to  the  above  defendants  in  the 

jB.,  without  said  prosecution,  24/.  6s.  lid.  as  and  for  their  costs  therein, 

therthat  cZid  ^^^  ^ill  of  co«ts  was  entitled  as  in  the  prosecution  of  Comme* 

^•^P^Jf-  rellmd  Ellis. 

ther  need  it  And  all  this  now  appearing  upon  the  return  to  a  certiorari^ 

fM^the^or-  Courihope  in  support  of  the  order  of  sessions,  adverted,  Ist, 

der  that  the  to  an  objection  that  had  been  made  to  the  ofder,  at  a  former 

was  uied°  if  ^^^^  when  a  part  of  the  proceedings  only  was  before  the  Court, 

that  appear  by  vfs.  that  it  did  not  appear  upon  the  face  of  the  order  that  a 

the  piDceed-  trial  bad  been  had ;  to  which  the  Court,  he  said,  at  that  time 

ings;  and  the 

order  is  good  in  form  if  it  be  for  the  payment  fd  the  coiti  to  the  lolieitor  of  tbepiriih. 

[♦S04  J 
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answered  that  if  it  appeared  upon  the  record  of  the  indictment^  181 
&€•  that  would  be  suflScient;  whereupon  a  certiorari  went  to 
remove  the  record.  And  now  he  observed  the  record  did  set 
forth  that  there  had  been  a  trial,  and  that  the  pariah  were  ac-  C^ommeb 
quitted.  2dly,  As  to  the  objection  that  Commerell  and  Ellis 
are  not  shewn  to  be  the  prosecutors,  but  are  only  so  called  in 
the  title  of  the  order.  The  stat.  13  G.  3.  c.  78.  s.  64.,  which 
enables  the  Court  to  award  costs  to  the  prosecutor  or  person 
iodicted,  does  not  prescribe  the  form  in  which  they  shall  be 
awarded  ;  and  so  in  Hex  v.  Inhabitants  of  Clifton  (a),  it  was 
holden  that  the  Judge  at  the  trial  indorsing  that  the  defence 
was  frivolous,  was  in  effect  awarding  costs  to  the  prosecutor. 
And  if  it  were  necessary  to  the  well  making  an  order  upon  the 
prosecutors  for  payment  of  costs,  to  shew  that  they  were 
really  prosecutors,  the  consequence  would  be  that  the  justices 
must  set  out  the  whole  evidence  relating  to  that  matter,  which 
would  introduce  great  length  and  inconvenience  in  the  pro- 
ceedings. 3dlj,  As  to  the  objection  that  the  costs  are  awarded 
to  2>.  S.  and  not  to  the  inhabitants  of  Slinfold,  the  answer  is  [  ^^ 
that  the  inhabitants  as  an  aggregate  body  are  incapable  of  hav- 
ing the  costs  paid  to  them. 

lyOyly  contrd^  objected  that  not  only  was  it  not  shewn  that 
C.  and  E.  were  prosecutors,  but  their  being  prosecutors  was 
negatived,  because  it  appears  that  it  was  the  constables  who 
made  the  presentment,  and  whose  names  were  afterwards  in- 
dorsed  upon  the  indictment,  and  the  parish  have  treated  them 
as  prosecutors  by  naming  them  such,  and  directing  to  them^ 
and  giving  them  a  notice ;  after  which  they  cannot  turn  round 
and  name  other  persons  prosecutors  in  their  bill  of  costs. 
Neither  can  the  sessions  look  beyond  the  recopd  for  the  prose- 
CQtor,  for  the  law  has  defined  who  the  prosecutor  is,  viz,  the 
person  who  prefers  the  indictment  and  goes  before  the  grand 
jilry;  and  therefore  there  is  no  necessity  for  any  farther  in- 
quiry; and  if  there  were,  the  sessions  have  not  such  a  latitude 
of  discretion  as  to  be  authorized  to  determine  that  a  party  has 
made  himself  prosecutor  by  giving  a  notice  to  produce  books, 
&c.  Sdly,  The  order  for  payment  of  costs  is  ill,  because  it 
directs  them  to  be  paid  to  the  solicitor  and  not  to  the  parish, 
whereas  the  statute  from  which  alone  the  sessions  have  autho- 
rity to  award  costs,  directs  that  they  shall  award  them  to  the 
person  indicted.    And  though  it  may  be  true  that  here  the  coftts 

(•)  6  r.  /I.  344. 
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1815.        could  Dot  be  paid  to  the  parish  at  large,  and  therefore  posmbly 

'         the  order  might  be  well  executed  by  payment  to  their  autbo* 

agaimst       rized  agent  or  solicitor,  yet  that  is  no  argument  against  making 

CoMM£Rfiix.   ijjg  order  in  the  form  prescribed  by  the  act ;  for  as  well  might 
it  be  argued  that  a  parish  cannot  be  indicted,  because  the 

[  306  ]  parish  at  large  cannot  appear,  but  must  appear  by  some  indi* 
Tidual  representing  it ;  yet  it  is  the  constant  practice  that  the 
indictment  is  in  form  against  the  parish,  and  so  is  the  precept 
or  distringas  against  them.  And  in  civil  actions,  in  which  at* 
tomies  are  the  recognized  agents  for  the  parties,  and  whose 
names  are  entered  on  the  record,  it  is  never  the  practice  for 
the  court  to  award  costs  to  be  paid  to  the  attorney,  but  only  to 
the  parties  themselves ;  and  it  would  be  ill  so  to  do ;  a  fortiori 
the  sessions  shall  not  do  it,  to  whom  an  attorney  is  neither 
known  as  an  authorized  agent,  nor  is  his  name  entered  on  the 
record* 

LfOrd  Ellenborough,  C.  J.  As  to  the  last  point,  the  8e»* 
sions  have  adopted  the  only  practicable  construction  which  the 
act  affords.  For  you  must  needs  get  rid  of  the  letter  of  the 
act,  because  the  letter  is  impracticable  and  cannot  be  foU 
lowed;  for  you  cannot  deliver  capitatim  to  each  individual 
composing  the  inhabitants  of  the  parish  his  quota  of  the  costs. 
The  argument  however  is,  that,  for  the  sake  of  the  imprac- 
ticable letter  of  the  act,  we  must  reject  a  practicable  form. 
Perhaps  this  order  might  have  been  as  well  if  it  had  awarded 
costs  to  the  parish  to  be  paid  to  their  solicitor;  but  by  analogy 
to  legal  proceedings  in  the  superior  courts,  where  the  attorney 
is  the  authorized  person  to  receive  the  debt  and  costs,  the  jus- 
tices have  at  once  ordered  the  costs  to  be  paid  to  the  solicitor^ 
as  to  the  peraon  probably  who  made  the  disbursements  on 
account  of  the  'parish.  They  order  them  to  be  paid  to  the 
only  person  of  whom  thej  have  notice,  except  the  person  who 
pleaded  to  the  indictment.  If  any  exception  had  been  made 
at  the  time  to  the  solicitor's  being  appointed  to  receive  the 
[  307  ]  money,  that  might  have  formed  a  very  fit  subject  of  delibera^ 
tion  for  the  sessions;  but  in  the  absence  of  any  other  authority 
superseding  the  authority  of  the  solicitor,  I  think  the  solicitor 
who  gave  the  notice  for  the  parish,  and  made  the  disburse- 
meats,  was  properly  enough  the  person  to  whom  the  justiosB 
might  direct  the  costs  to  be  paid.  As  to  the  other  point, 
whether  the  persons  by  whom  the  costs  are  directed  to  be  paid 
were  the  prosecotorsi  in  many  cases  it  is  not  a  matter  of  cer • 
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taiDty  who  the  prosecutor  is;  on  the  contrary,  it  may  be  a  very        ISIS. 
Bice  and  intricate  question  ;  for  we  know  that  in  an  action  for     rnJ^T" 

«.   .  ••/••  ««  m    •    9  The  Kiwo 

a  malicious  prosecution,  if  the  prosecutor  be  kept  out  of  sight,  agaUui 
it  sometimes  becomes  a  point  of  very  subtle  evidence  to  deter-  Commebblu 
Dioe.  But  id  cerium  est  quod  cerium  reddi  poiesi,  and  it  is  a 
qaettion  to  be  ascertained  by  inquiry  and  evidence.  And  here 
the  sessions  upon  inquiry  have  found  who  is  (he  prosecutor, 
wfaicby  as  it  must  very  often  be  uncertain  where  there  are 
more  names  than  one  on  the  back  of  the  indictment,  must 
always  be  incidentally  the  business  of  the  sessions  to  inquire 
of  and  to  decide.  It  is  sometimes  the  business  of  this  Court 
to  make  that  inquiry,  as  in  Rex  v.  Incledon  (a),  one  question 
before  the  Court  was,  whether  Sir  A.  Chkhesier  was  the  pro* 
secutor.  So  in  this  case  the  sessions  have  found  these  defend- 
ants  were  the  prosecutors,  and  this  Court  will  not  interfere 
with  that  decision,  unless  it  appeared  that  the  sessions  had 
corruptly  or  improperly  so  found,  which  would  then  be  a  pro- 
ceeding of  a  different  nature  from  the  present.  We  must 
presume  that  the  sessions  have  done  right  in  fixing  these  per- 
sonf  with  the  character  of  prosecutors  according  to  competent 
evidence  before  them. 

Le  Bjlanc,  J.  Both  questions  arise  upon  the  stat.  IS  G.  3.  [  208  ] 
c.  78.  s.  64.,  which  enacts,  <^  that  it  shall  and  may  be  lawful 
br  the  court  before  whom  any  indictment  or  presentment  shall 
be  tried,  to  award  costs  to  the  prosecutor,  or  to  the  person 
indicted  or  prosecuted,"  vesting  in  the  court  before  whom  the 
iadietment  is  tried  this  authority.  In  order,  therefore,  to 
exercise  this  authority,  the  court  must  determine  who  the  pro- 
secutor-is. And  here  the  sessions  have  awarded  costs  against 
these  two  persons  expressly  as  prosecutors;  therefore  the 
court,  in  whom  the  authority  is  vested,  have  determined  that 
they  are  the  prosecutors.  They  have  also  awarded  the  costs 
to  be  paid  by  them  to  X>.  S.  the  solicitor  for  the  parish,  the 
deflmdants  in  the  prosecution.  The  words  of  the  act  are, 
^<  that  they  shall  award  costs  to  the  person  indicted  or  pre- 
sented.'' And  no  objection  is  now  made  by  the  parish,  or 
appears  to  have  been  made  by  them  at  the  sessions,  to  the 
awarding  the  costs  to  be  paid  to  this  person  as  their  solicitor ; 
but  we  must  take  it,  for  they  are  supposed  to  be  present  in 
court,  that  they  consented  to  the  order's  being  so  made. 
Therefore  I  cannot  help  thinking  that  it  satisfies  the  words  of 

(a)  Ante,  toI.  i.  268. 
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1815.        the  act,  \vhere  we  find  the  order  directs  the  costs  to  be  pi 
a  person  acting  as  agent  to  the  parish  indicted,  and  with 

againtt         COnSOnt. 

CoMMERELL.  Bayley,  J.  It  is  always  matter  to  be  determined  b; 
quiry  whether  a  person  is  or  is  not  the  prosecutor.  It 
not  necessarily  follow  that  he  whose  name  is  on  the  ba 
the  indictment  most  be  the,  prosecutor ;  neither  in  Ri 
Smith  (a)y  nor  in  Rex  v.  Kettleworth  (6),  was  the  proseci 
[  209  ]  name  upon  the  indictment.  If  these  persons  roi^ht  hav 
come  entitled  to  receive  costs,  they  may  also  be  liable  tc 
them,  if  made  out  to  be  the  prosecutors.  As  to  the  othe 
jection,  it  seems  to  me  that  the  solicitor  was  the  most  pi 
person  to  receive  the  costs.  It  is  true  the  inhabitants  i 
have  objected ;  but  they  might  be  satisfied,  and  so  migh 
sessions  also  that  the  solicitor  bad  paid  the  whole  exp< 
out  of  his  own  pocket ;  and  thus  the  matter  would  be  se 
between  them ;  whereas  if  the  sessions  had  ordered  the 
to  be  paid  to  the  individual  who  pleaded  to  the  indictr 
and  if  he  had  absconded  with  them,  the  solicitor  would 
been  left  to  call  on  the  rest  of  the  inhabitants  to  reimt 
him. 

Dampier,  J.  Who  the  prosecutor  is  must  be  matter  < 
quiry.  It  does  not  follow  tbait  4fae  constables  were  so  be< 
their  names  were  indorsed  on  the  indictment.  It  was  fd 
sessions  then  to  satisfy  themselves  upon  that  head ;  and 
have  done  so,  and  have  sufficiently  made  it  appear  by 
order  that  these  defendants  were  prosecutors.  Upon  the  < 
point,  the  question  seems  to  be,  whether  an  order  to  p 
the  acknowledged  agent  of  the  inhabitants  who  has  disbi 
the  whole  expences,  is  ill.  And  this  seems  to  be  detern 
by  considering  that  it  is  the  only  practicable  way  of  mf 
the'  order  efficient,  and  that  it  has  been  done  with  the 
currence  of  the  inhabitants. 

Order  confir 

(a)  1  Bwr,  54.  {h)  hT.K  33. 
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The  King  against  The  Inhabitants  of  Bowness.  I^'*^*v» 

o  Afay  3l8t. 

UPON  appeal,  the  Court  of  quarter  sessions  for  Cum*  Whereaper- 
berland  quashed  an  order  for  the  removal  of  Elizabeth  J^S^^*"* 
Wright^  single  woman,  from  Bowness  to  Kirkbampton^  subject  teDemeiitof4/. 
to  the  opinion  of  this  Court  upon  the  following  case  :  thc^wlmc^ycilr 

The  pauper  had  gained  no  settlement  for  herself.    John  bought  at  a 
Wright  her  father   being  settled  at  Kirkbampton^  in   1814  ?„  u^aJ^^* 
rented  a  dwelling-house,  cow-house,  and  pasturage  for  his  cow  ^^'^fo^riota 
in  Bownessy  of  the  annual  value  of  4/.  and  resided  upon  it  ioginonefield, 
during  that  year.    On  the  12th  of  August  in  the  same  year  he  ^hich^oau* 
bought  at  a  public  auction  four  lots  of  oats  growing  in  the  wereof  dif- 
same  field  at  Burgh  for  the  sum  and  of  the  value  of  IS/.  14^.  that^npened' 
The  oats  were  of  different  kinds  that  ripened  at  different  pe-  *'  ^*  j®'*"*^ 
riods.     He  began  to  reap  them  on  the  I4th  of  September^  and  he  begaii  to 
continued  reaping  them  as  they  ripened,  and  carted  them  away  oiri4^^]gL. 
at  intervals,  between  the  14th  of  September  and  the  3d  of  tember,  and 
November  in  the  same  year,  on  which  day  he  carted  off  the  last  ^pi^^them 
load.    And  the  question  for  the  opinion  of  the  Court  was  ^^^^\ 
whether  under  the  above  circumstances  J.  Wright  gained  a  carted'  them 
settlement  in  Bovmess.  away  at  in- 

r»  t  ^     w  •  %  teiraia  be- 

ScarkU  and  G.  Lamb^  m  support  of  the  order  of  sessions,  tween  the  uth 
argued  that  this  purchase  of  the  lots  of  oats  was  to  be  deemed  t^^^tsw^ 
a  tenement  within  the  statute  of  Car.  9.,  for  it  passed  an  in-  &«r,  on  which 
teres!  in  the  land  to  the  purchaser  ;  and  though  it  be  a  pur-  off  the  last 
chase  and  not  a  renting,  that  makes  no  difference  as  to  the  |wv.^Ji^ 
settlement.    First,    An  interest  in  the  land  passed  to  the  thereby  ac- 
vendee  for  so  long  as  the  oats  should  be  growing,  and  until  ^^^^ 
they  *  were  reaped  and  carried  away.   The  vendee  was  bound     [*  211  ] 
to  carry  them  off  in  convenient  time  (a),  and  for  that  purpose 
had  a  right  of  entry  upon  the  land,  and  might  have  distrained 
damage  feasant,  or  maintained  trespass.     For  thus,  Crosby  v. 
TFiM&aMTftA  (6),  an  agreement  for  the  purchase  of  a  crop  of 
mowing  grass,  then  growing,  will  enable  the  vendee  to  main- 
tain trespass  quare  claus.  freg,^  for  an  agreement  conferring 
an  exclusive  right  to  the  vesture  of  land,  during  a  limited 
tioie,  and  for  given  purposes,  is  a  contract  or  sale  of  an  in« 

(a)  Per  Uutton,  J.;  Mot,  889.  (4)  6  Eati,  0O2. 
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terest  in  lands.  In  like  manner  of  a  sale  of  a  crop  otg 
turnips  (c) ;  and  the  distinction  taken  in  Parker  v. 
land  (d)  that  the  crop  was  not  a  growing  crop  recogni 
same  principle.  So  a  rabbit  warren  without  any  right 
soil  (e),  the  feeding  of  cows  upon  land  (/),  the  aftero 
meadow  land  (g}^  are,  each  of  them,  such  an  interest 
realty  as  will  confer  a  settlement ;  and  the  rule  seems 
that  any  thing  is  a  tenement  which  is  a  profit  out  of  li 
need  not  be  a  fee-simple  or  fee-tail,  any  minute  interest 
is  parcel  of  a  tenement  (A).  Secondly,  A  tenement  a< 
by  purchase  will  confer  a  settlement  as  well  as  one  tha 
quired  by  renting,  for  the  words  of  the  statute  13  &  1 
2..  c.  13.  are  ^  shall  come  to  settle  tn,'*  not  shall  rent^  f 
ment,  so  that  if  there  be  possession  under  a  lawful  tit 
words  of  the  statute  are  as  well  satisfied  as  if  that  titl 
by  renting.  And  what  substantial  difference  is  there  b 
the  renting  and  the  purchase  of  a  term,  except  that 
case  the  rent  is  included  in  the  purchase- money,  and  | 
advance,  in  the  other  it  is  paid  by  degrees  ?  Or  if,  as  hs 
sometimes  said,  the  ability  of  the  tenant  to  pay,  or  his 
to  acquire,  be  the  criterion,  is  not  the  trust  as  great  w 
reposed  in  a  vendee^  and  bis  competence  as  well  ascei 
by  his  purchasing  as  if  he  rented  the  land  ?  For  sup 
renting  with  a  stipulation  that  the  tenant  shall  pay  the  i 
advance ;  surely  he  has  no  greater  degree  of  credit,  i 
vendee  who  pays  the  money  presently,  or  rather  the 
latioD  that  he  shall  pay  in  advance,  betrays  a  want  of 
in  him,  because  it  is  out  of  the  ordinary  course ;  J^ 
would  not  prevent  his  gaining  a  settlement,  for  it  is  n 
cessary  for  the  purpose  of  a  settlement  that  any  rent 
should  be  paid  (a).  Therefore,  whether  the  tenemc 
rented  or  purchased,  there  is  the  same  reason  for  it 
ferring  a  settlement  in  one  case  as  in  the  other,  and  the 
of  the  statute  are  as  well  satisfied. 

Lord  Ellen  BOROUGH,  C.  J.  We  need  not  troub 
other  side.  I  own  it  appears  to  me  that  it  has  been  uni 
adopted  as  the  rule  for  construing  the  statute  of  Car* 

(c)  Emmertim  t.  HeeUt,  2  Ttnmt.  38.  (rf)  H  East,  362. 

(«)  Rex  r.  PiddleirmtMde,  3  r.iZ. 772. 

(/)  iUd:  and  ilejr  T.  7W/MUfe»  4  r.  iS.  67L 

(g)  Rex  Y,  Stoke,  2T,R.  451.  Rex  ▼.  Bramfton,  iT.R,  348 

(A)  Per  Lord  Ken^vn,  Rex  v.  ToljmddU. 

(•)  See  /iMT  y.  FUhftgley,  I  T.  R,  458. 
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mach  as  if  the  word  itself  had  been  inserted  in  the  statute,  that        1815 
the  coming  to  settle  in  means  by  renting  or  holding  in  the  cha-     rrJ"T" 
meter  of  tenant.    It  is  true  this  word  renting  is  not  in  the  sta-       agaim 
tute,  bat  what  is  found  in  the  subsequent  stat.  9  &  10  ^.  3.  c.    ^^^^{^^ 
11.  shews  pretty  well  how  the  statute  of  Car.  2.  was  under-     Bowns 
8tood«»   For  the  subsequent  statute  enacts  ^^  that  no  person 
who  shall  come  into  a  parish  by  certificate  shall  ^in  a  settle-      [  213 
ment  therein,  unless  he  shall  take  a  lease  of  a  tenement  of  the 
ralue  of  10/.,  &c."     Therefore  certainly  this  enactment  was 
framed  upon  an  understanding  that  the  coming  to  settle  in  the 
statute  of  Car,  2.  meant  a  taking  under  a  letting  or  renting. 
Upon  a  subject  like  this,  one  is  afraid  to  enlarge,  lest  what 
may  be  said  should  lay  the  foundation  of  future  discussions. 
What  has  been  said  already  upon  the  subject  has,  according  to 
my  understanding  of  it,  reached  the  extreme  limits  of  common 
sense.     It  is  therefore  sufficient  to  say  upon  the  present  occa- 
sion that  this  was  a  purchase  and  not  a  renting,  or  in  any  way 
a  holding  as  tenant,  and  upon  that  construction  this  person 
did  not  gain  a  settlement.    I  feel  no  inclination  to  extend  the 
decisions  upon  this  subject,  indeed  I  hardly  go  with  them  to 
the  extent  that  they  have  gone  already,  and  think  it  much 
better  in  this  case  to  abide  by  the  statute. 

LiE  Blanc,  J.  There  is  one  objection  to  which  no  answer 
has  been  given.  It  is  admitted  that  the  party  must  have  come 
to  settle  in  a  tenement,  that  is,  must  have  resided  in  the  parish, 
while  he  held  a  tenement  of  the  value  of  10/.,  for  40  days. 
Now  in  this  instance,  allowing  all  that  has  been  stated  as  the 
law  to  be  correct,  and  the  authorities  to  apply,  and  granting 
that  this  was  a  tenement,  how  can  we  say  that  this  person  has 
resided  40  days  in  the  parish,  while  he  held  a  tenement  of  the 
value  required  ?  He  rented  the  dwelling-bouse  and  other  pre- 
mises of  the  annual  value  of  4/.  for  the  whole  year,  and  he 
boagfat  a  crop  of  oats  by  auction  on  the  18th  of  August j  which 
he  began  to  cut  on  the  14tfa  of  September j  and  it  does  not  ap- 
pear but  that  he  carried  the  greater  part  in  value  of  the  crop,  [  214 
before  the  expiration  of  40  days  firom  the  time  of  his  first  pur- 
chasiog  it,  and  if  that  were  so,  his  interest  would  have  ceased 
pro  iottio  within  the  40  days,  and  he  would  not  have  held  a 
tenement  for  that  time  of  the  annual  value  of  10/.  There* 
ibre^  on  the  ground  that  it  does  not  appear  that  there  has 
been  a  holding  for  40  days  of  a  tenement  of  the  value  of  10/. 
a-year,  I  think  that  the  order  of  sessions  cannot  be  snpportod. 
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Bayley,  J.  It  must  appear  that  the  party  had  an  interest 
in  land  of  the  annual  value  of  10/.  for  40  days,  but  here  his 
interest  diminished  in  value  de  die  in  diem  as  he  cleared  the 
land,  and  it  is  consistent  with  this  statement,  that  before  40 
days  from  the  ISth  of  August  he  had  cleared  so  much  as 
would  reduce  the  tenement  below  the  yearly  value  of  lOf. 
Per  Curiam^  Order  of  Sessions  quashed. 

P.  Courieney  was  to  have  argued  against  the  order. 


Weimuiaff, 
May  3l8t. 


The  King  against  Haynes. 


Indictment 
against  a  mil- 
ler, charging 
in  the  same 
count  that  he 
received  two 
separate  par- 
cels of  barley, 
each  of  four 


ERROR  to  reverse  a  judgment  of  fine  and  imprisonment 
given  by  the  justices  of  Kent^  at  their  quarter  sessions, 
upon  an  indictment  there  found  and  tried.  The  indictment 
was  in  this  form  : 

*"  The  jurors,  &c.  present  that  F,  Haynes^  late  of  the 
parish  of  Brasledj  in  the  county  of  Kent,  miller,  on  the  5th  of 

^"^nd^aUU  ^^^<^*  *^  ^^^  5****  ^-  3-1  ^^^  ^ong  before,  and  continually 
mUi,  and  that  from  thence  until  the  day  of  taking  the  inquisition,  was  pos- 
tibref  bu^eis  SGSsed  of  and  did  keep,  and  still  is  possessed  of,  and  doth  keep 
a  certain  common  and  public  mill,  called  a  water-mill,  situate 
at  the  parish  aforesaid,  for  the  purpose  of  grinding  wheat  and 
other  corn  therein,  and  during  all  the  time  aforesaid,  caused  to 
be  ground  divers  large  quantities  of  wheat  and  other  corn  be- 

longing  to  divers  subjects,  in  the  said  mill,  in  consideration  of 

aheis,  is  iu  for  certain  hire  or  reward  to  be  taken  by  him  from  the  said  sub- 
tafntytowhich  j^^9  ^^  ^^^  ^^  ^®  parish  aforesaid,  and  that  the  defendant,  on 
^*^/o"  J^-  the  said  5th  of  Marchy  did  receive  of  and  from  E.  N.^  a  sub- 
The  indict-  ject,  four  bushels  of  good  sound  and  wholesome  barley  of  the 
Sru  do  ^r^  goods  of  E.  N.,  of  the  value  of  20f.,  to  be  ground  at  and  in 
■hew  a  certain  the  said  mill,  for  certain  reasonable  hire  or  reward  to  be 
th^efend^t  ^^^^  ^y  ^be  defendant  from  E.  N.  for  grinding  the  same  at 
receired  the  and  in  the  said  mill,  by  reason  whereof  the  defendant  ought  to. 
iniuctment  b^ve  delivered  to  E.  N.  all  the  true  and  proper  meal  which. 
^rt  1^-   ^^  ^'^  ^^^  bushels  of  barley  should  yield  after  grinding  the 

ler  for  receir- 

iag  good  hariejr  to  grind  at  his  mIU»  and  ddiTeiing  a  mixture  of  oat  and  barley  meal  diflierent  from 

the  produce  of  the  baijeyi  aad  whkh  it  aiiitty  aad  aowholeiome. 


46lb.  of  oat- 
meal and  bar- 
ley meal 
mixed,  other 
and  different 
thanUie 
duce  of  tbe 
said  four  bu- 
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same  as  aforesaid;  and  the  jurors  aforepaid,  upon  their  oath        1815. 
aforesaid,  do  further  present  that  the  defendant,  on  the  day     •pTTT' 
and  year  last  aforesaid,  at  Brasted  aforesaid,  in  the  county       agaifut 
aforesaid,  and  long  before,  &c.  (repeating  verbatim  as  before       Haymbs. 
that  the  defendant  kept  a  mill,  &c.  and  received  of  E.  N.  four 
bnshels  of  barley  to  be  ground,  &c.)  ;  and  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present  that  the  de- 
fendant unlawfully,  falsely,  fraudulently,  and  deceitfully  con- 
triving and  intending  to  cheat  and  defraud  E.  N.  of  his 
floods,  afterwards,  to  wit,  on  the  7(h  of  March  in  the  54th 
year  aforesaid,  with  force  and  arms,  at,  &c.  unlawfully,  un-      [^^^  ] 
justly,  fraudulently,  and  deceitfully  did  deliver  unto  the  said 
E,  N.  a  certain  quantity  of  meal,  to  wit,  three  bushels  461b. 
of  oatmeal  and  barley  meal  mixed,  other  and  different  than 
the  true  and  proper  meal  or  produce  of  the  said  four  bushels 
of  barley  so  received  by  him  the  defendant  of  and  from  the 
said  E.  N.  as  aforesaid,  to  be  ground  by  him  the  defendant  as 
aforesaid,  and  then  and  there,  to  wit,  on  the  same  day  and 
year  last  aforesaid,  at,  &c.  did  unlawfully,  falsely,  fraudu- 
lently, and  deceitfully  pretend  and  intimate  to  the  said  E.  N. 
that  the  said  quantity  of  meal  so  delivered  by  him  the  de* 
fendant  to  the  said  E.  N.  was  good,  sound,  and  wholesome 
meal,  produced  and  yielded  from  the  said  four  bushels  of  bar- 
ley so  received  by  him  the  defendant  for  the  purpose  in  that 
Hhalf  aforesaid,  whereas  in  truth  and  in  fact  the  said  quan- 
tity of  meal  so  delivered  by  the  defendant  to  the  said  E.  N* 
as  aforesaid  was  not  the  produce  or  quality  of  the  said  barley 
so  received  by  him  the  defendant  of  the  said  E.  N.  for  the 
purpose  in  that  behalf  aforesaid,  and  whereas  in  truth  and  in 
jbct  the  said  quantity  of  meal  so  delivered  by  the  defendant  to 
th£  said  E.  N.  as  aforesaid,  at  the  time  of  such  delivery  of  the 
same,  was  and  still  is  a  compound  and  mixture  of  oatmeal  and 
barley  meal,  yielded  and  produced  from  oats  and  barley,  and 
whereas  in  truth  and  in  fact  the  said  quantity  of  meal  so  de- 
hVered  by  the  defendant  to  the  said  E.  N.  as  aforesaid,  at  the 
time  of  such  delivery  of  the  same^  was  and  still  is  musty, 
Boiir^  damaged,  and  unwholesome,  and  therefore  of  little  or 
no  use,  or  value,  to  the  said  E.  N. ;  and  whereas  in  truth  and 
in  fiict  he  the  said  defendant  hath  not  in  any  other  manner 
whatsoever  hitherto  accounted  with  the  said  E.  N.  for  the  said      [  317  ] 
four  biiahels  of  barley,  or  made  or  given  him  any  other  satis« 
Action  for  the  same,  to  the  great  damage,  impoverishment 
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1815.       injury,  and  deception  of  the  said  E*  N.^  to  the  evil  example, 
&c.  and  against  the  peace,  &c. 

agaifui  Plea  not  guilty,  and  verdict  of  guilty. 

Havnbs.  ^j,j  ^|,g  errors  assigned  were,  first,  that  it  appears  by  the 
indictment  that  two  several  deliveries  of  two  several  parcels 
of  barley  were  made  on  the  said  5th  of  March  by  E.  N.  to 
the  defendant,  and  it  does  not  appear  in  which  of  the  two  par- 
eels  the  supposed  fraud  was  committed  by  the  defendant; 
secondly,  that  no  indictable  oflfence  is  charged  upon  the  de- 
fendant ;  thirdly,  that  no  suflScient  venue  is  laid  where  either 
of  the  said  parcels  of  barley  was  received  from  E.  N.  by  the 
defendant. 
Joinder  in  error. 

Toddy  in  support  of  the  errors,  argued,  first,  that  the  in- 
dictment was  ill  for  uncertainty,  by  reason  that  it  is  not  shewn 
to  which  of  the  two  parcels  of  barley  alleged  to  have  been 
received  bj  the  defendant  the  fraud  applies ;  and  the  whole  is 
one  finding,  and  is  to  be  taken  as  one  count,  and  no  part  of  it 
can  be  rejected.  And  how  upon  such  a  finding  could  the 
defendant  plead  autrefois  convict  or  acquit^  and  shew  that  it 
was  in  respect  of  the  same  identical  act  of  receiving,  wbere 
more  than  one  act  of  receiving  is  alleged  ?  Secondly,  He 
relied  on  Rex  v.  Channel  (a),  Rex  v.  Wheatley  (A),  Rex  v. 
Wilders  (c),  to  shew  that  this  was  not  an  indictable  oifenoei 
but  a  matter  of  a  private  nature  for  which  an  action  wodl 
lie.  And  as  to  its  being  indictable  in  the  same  manner  as  the 
[  218  ]  selling  unwholesome  provisions  is  indictable  (a),  the  indict- 
ment ought  to  have  alleged,  as  in  Treeve^s  case  (6),  that  the 
defendant  delivered  it  to  be  eaten  as  Jbod^  and  that  it  was  not 
JU  to  be  eaten  by  man^  whereas  all  that  is  alleged  is  that  it  tw 
a  mixture  of  oai  and  barley  meal^  and  was  musty ^  sour^  A- 
magedy  and  smwholesome.  Thirdly,  The  indictment  is  ill, 
because  it  only  charges  that  the  defendant  on  a  day  certaio 
received  four  bushels  of  barley,  &e,  without  shewing  that  he 
received  them  at  a  certain  place.  For  the  receipt  of  the  thing 
is  a  material  foct  in  this  case,  and  it  is  an  undoubted  principle 
diat  DO  iodietmeBt  can  be  good  without  precisely  shewing  a 
eertata  time  and  place  of  the  material  facts  alleged  in  it ;  and 
BO  defcct  of  this  kisd  cbb  be  helped  by  the  verdict  (c)« 

(a)  Sir.  793.  (b)  2  Burr.  1125.  (c)  Cited  2  Burr.  1128. 

(a)  4  Blme.  Com.  162.  (»]  2  Smt,  P.  C.  821. 
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Bollandj  contra^  as  to  (he  objection  upon  the  want  of  venue,  1815. 
wtgneA  that  if  it  were  roaterial,  here  is  a  venue;  for  these-  ' 
cond  part  of  the  indictment,  which  respects  the  receipt  of  the  again»t 
aecond  parcel  of  barley,  commences  with  an  allegation  of  Haynks. 
time  and  place,  viz,  on  the  day  and  year  last  aforesaid^  at 
Bnated  aforesaid^  to  which  all  that  follows  it  is  to  be  re- 
ferred. But  the  indictment  would  be  well  enough  without  it, 
for  the^ct  of  receiving  the  barley  does  not  require  a  venue, 
becaaae  the  receipt  is  not  the  gist  of  the  offence,  and  therefore 
it  IB  immaterial  where  he  received  it ;  the  delivery  of  an  un- 
wholesome mixture  other  than  the  produce  of  the  barley  is 
the  offence,  which  is  laid  with  the  proper  certainty  of  time 
and  place.  And  as  to  the  second  objection,  it  is  laid  down 
in  Hawk.  P.  C.  b.  1.  c.  71.  se^t.  1.  for  which  1  Sess.  Ca.  [  219] 
217.  18  cited,  that  ''  changing  corn  by  a  miller  and  returning 
bad  corn  instead  of  it,  is  punishable  by  indictment,  for  being 
in  the  way  of  trade  it  is  deemed  an  offence  against  the  pub- 
lic/' And  the  authorities  cited  for  the  defendant  as  well 
as  Rex  v.  Bower  (a),  only  decide  that  for  an  imposition 
which  a  man's  own  prudence  ought  to  guard  him  against, 
an  indictment  does  not  lie,  but  he  is  left  to  his  civil  remedy. 
And  in  the  case  at  bar  if  the  defendant  had  sold  to  E,  N. 
unsoond  barley  for  sound,  these  authorities  might  have 
applied ;  but  here  the  defendant  has  fraudulently  changed 
another  man's  good  commodity,  which  he  received  for  a  spe- 
cial purpose,  for  his  own  bad  commodity  Therefore  the  rule, 
cneai  emptor^  to  which  the  former  cases  may  be  referred,  does 
not  apply  to  this.  As  to  the  first  objection,  the  indictment 
may  be  read  as  commencing  where  the  second  part  which  re- 
spects the  receipt  of  the  second  parcel  begins,  and  then  there 
will  be  one  good  count. 

Ijerd  EiiLBNBOROUGH,  C.  J.  As  to  the  1st  error  assigned, 
this  indidfliient  has  gone  a  eertain  length,  that  is,  as  far  as  al- 
\^ging  a  delivery  of  one  parcel  of  barley,  and  then  breaks  off 
and  alleges  the  delivery  of  a  second  parcel,  leaving  the  matter 
of  the  first  allegation  imperfect,  and  the  whole  uncertain  as  to 
which  of  the  two  deliveries  the  fraud  imputed  to  the  defendant 
applies.  One  cannot  but  perceive  that  the  first  part  is  but  the 
fragment  of  a  count,  and  ought  to  have  been  perfected  by  al- 
leging scmie  act  done  applicable  to  that  delivery,  and  then  the 

(tf)  Cowp,dl25, 

Vol.  IV.  M 
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1815.        other  breach  would  have  applied  to  the  second  delivery.    That 

'        however  has  been  omitted,  and  therefore  as  it  now  stands  upon 

agaxMt^  the  face  of  the  record  *  there  were  two  deliveries  of  several 
Haynbs.  portions  of  barley,  and  it  is  uncertain  to  which  of  the  portionfi 
[*  %^0  J  ^i^g  offence  is  to  be  applied.  Therefore  upon  this  ground  the  in* 
dictment  seems  to  be  vicious.  Then  as  to  the  want  of  a  venue 
where  either  of  the  parcels  of  barley  was  received,  which  is  the 
last  error  assigned,  I  have  been  endeavouring  to  see  if  it  might 
not  be  dispensed  with,  but  upon  looking  to  the  indictment,  I 
find  it  alleges  that  the  defendant  received  the  barley,  for  the 
purpose  of  being  ground  at  the  mill,  and  that  the  purpose  is  a 
fact  constantly  referred  to  in  all  the  subsequent  allegations ; 
for  they  all  relate  to  the  barley  so  received  by  the  defendant  a$ 
aforesaid.  Therefore  it  seems  to  me  that  the  indictment  is  de- 
fective for  want  of  a  venue  to  a  fact  which  is  material  and  may 
not  be  dispensed  with.  Also  the  allegation  that  the  quantity 
delivered  to  E,  N,  was  musty  and  unwholesome,  if  it  had  al- 
leged that  he  delivered  it  as  an  article  for  the  food  of  man, 
might  possibly  have  sustained  the  indictment,  but  I  cannot  say 
that  ija  being  musty  and  unwholesome  necessarily  and  ex  vi 
termini  imports  that  it  was  for  the  food  of  man,  and  it  is  not 
stated  that  it  was  to  be  used  for  the  sustentation  of  man,  only 
that  it  was  a  mixture  of  oat  and  barley  meal.  As  to  the  other 
point  that  this  is  not  an  indictable  offence  because  it  respects 
a  matter  transacted  in  the  course  of  trade,  and  where  no 
tokens  were  exhibited  by  which  the  party  acquired  any 
greater  degree  of  credit,  if  the  case  had  been  that  this  miller 
was  owner  of  a  soke  mill,  to  which  the  inhabitants  of  the  vi- 
cinage were  bound  to  resort  in  order  to  get  their  corn  ground, 
and  that  the  miller  abusing  the  confidence  of  this  his  situation 
had  made  it  a  colour  for  practising  a  fraud,  this  might  have 
[  221  ]  presented  a  different  aspect ;  but  as  it  now  is,  it  does  seei^  to 
be  no  more  than  the  case  of  a  comn^on  tradesman  who  is  guilty 
of  a  fraud  in  a  matter  of  trade  or  dealing,  such  as  is  adverted 
to  in  Rex  v.  Wheatley  and  the  other  cases,  as  not  being  in- 
dictable. These  objections  therefore,  and  one  is  sufficient, 
seem  to  me  to  be  fatal. 

Lb  Blanc,  J.  1  am  of  the  same  opinion.  It  has  been  at- 
tempted to  answer  the  objection  for  want  of  a  venue  in  this 
way,  that  as  it  is  alleged  that  the  defendant  received  the  bar- 
ley to  be  ground  at  the  mill,  and  the  mill  is  before  described 
as  situate  at  a  parish,  therefore  there  is  a  venue  where  Che 
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hirley  was  reoei^ed.  But  it  is  a  material  fiict  and  necessary 
to  coDstitate  the  offence,  supposing  it  to  be  indictable,  that 
tlie  defendant  receired  the  barley  for  the  purpose  of  being 
gromid  into  meal,  and  therefore  ought  to  be  alleged  with  Ruf- 
fieient  eertminty  of  time  and  plaee,  MHid  not  left  to  inference ; 
bot  faeie  is  no  snflKcient  allegation  of  the  place  where  the  de- 
fsndant  reoeiYad  it.  Then  as  to  the  objection  that  here  are 
two  several  receipts  alleged,  the  Court,  I  think,  cannot  con- 
sider the  first  part  of  the  indictment  touching  the  receipt  of 
the  fiistr four  bushels,  as  a  distinct  count,  becamte  it  is  not 
fcUuwad  up  by  any  charge,  but  merely  states  the  receipt,  nor 
has  it. any  conclusion,  against  the  peace,  &c.  The  whole 
ibrois  bot  one  count  containing  two  introductions  to  one 
grievance  only,  for  the  introductory  words  *^  And  the  jurors 
aforesaid,'' &c,  do  not  necessarily  indicate  a  new  coiint,  but 
are  frequently  used  to  introduce  farther  matter  «n  the  same 
coont*  <  It  seems  to  me  therefore  that  this  must  be  considered 
as  one  eoaot;  and  the  Court  cannot  reject  any  thing,  but  as  it 
stands  the  prosecutor  might  have  proved  two  several  receipts 
by  the  defendant. 


18t5. 

The  Kino 

against 

Haynes. 


JPer  Curiamj 


Judgment  reversed. 


The  King  against  Welbank  and  Others. 

UPON  appeal  against  a  poor's  rate  for  the  township  of 
'^Mrikengarthdalcj  in  the  North  Riding  of  Yorkshire^  by 
thedefiMidAnts,  as  trustees  under  the  will  of  G.  Browne^  the 
sessions  confirmed  the  rate,  subject  to  the  following  case  : 

0.*Br0toffie  was  the  purchaser,  and  was  seised  in  fee  of  two- 
third  jAfts  of  the  manor  of  Arkengarihdalej  which  two-third 
parts  were  subject  to  certain  leases,  theretofore  granted  to  a 
oonpanyof  mine  adventurers,  of  the  mines,  veins,  pipes,  floats, 
strings,  and  parcels  of  lead,  tin,  and  copper  ore,  and  other 
minerals  and  fossils  found  or  to  be  found  in,  within,  upon,  or 
uoder  the' moors,  commons,  or  wastes  within  the  mafior,  with 
foil  liberty  to  search  for,  dig,  &c.  and  carry  awi(y  the  same, 

itat  ctrtaiiiy  mn  not  rateable  to  the  relief  of  the  poor  for  inch  rent ;  and  therefore 
they  were  rated  In  one  grou  Bum  for  such  rent,  and  alio  in  respect  of  their  being 
cmAtn  of  the  moon,  commons,  and  wastes  within  the  manor,  was  held  ill. 

M2 


Wedite§day^ 
Afay  31st. 

The  trustees 
under  the  will 
of  a  person 
seised  in  fee  of 
two-third 
parts  of  a  ma- 
nor, subject  to 
certain   leases 
to  a  company 
of  adventurers 
of  the  mines  of 
lead,  tin,  and 
copper  ore, 
and  other  mi- 
nerals, under 
the  moors, 
commons,  or 
wastes  of  the 
manor,  at  a 
a  rate  by  which 
owners  and  oc- 
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1815.       and  to  erect  machinery  and  other  buildinj^s  upon  the  moors^ 
^_  commons,  and  wastes  then  uninclosed,  for  the  belter  working 

i^aiMst  the  said  mines,  at  rents  amounting  to  ifiOOL  per  annum,  for 
IVsLAANK.  a  purt  of  the  terms  thereof  granted,  and  9,400/.  for  the  resi- 
due of  such  terms,  besides  a  sum  of  S,!iMH)/.  to  be  paid  by  the 
lessees  in  18S0,  in  manner  therein  mentioned,  with  covenants 
by  the  lessees  for  payment  by  them  of  all  manner  of  taxes, 
rates,  assessments,  and  impositions  whatsoever,  which  should 
be  assessed  or  imposed  in  respect  of  the  said  two-third  parts 
of  the  said  mines  and  minerals,  or  in  respect  of  the  annual 
rent.«,  and  the  said  sum  of  9,S00/.,  or  upon  the  lessor,  his  heirs 
or  assigns,  or  upon  the  lessees,  their  executors,  administra- 
tors, or  assigns.  G.  Browne  being  thus  seised  of  the  said 
[  923  ]  two-thirds  of  the  manor,  moors,  commons,  and  wastes  of  Ar* 
kengarthdale,  in  1811  devised  the  same  to  the  defendants,  as 
trustees,  upon  certain  trusts.  There  is  a  house  in  the  parish 
of  Arkengarthdalej  called  Scarr-house^  which  belongs  to  the 
lords  in  fee,  and  which  was  licensed  and  kept  by  the  game- 
keeper as  a  public-house,  at  the  time  Browne  purchased  the 
two-thirds,  and  so  continued  for  about  two  years  afterwards, 
during  which  time  the  gamekeeper  and  his  family  slept  in  the 
east  part  of  it,  having  the  whole  house  to  go  over,  and  the  care 
of  it,  and  occasionally  using  the  dining-room  and  the  three 
bed-chambers  at  the  west  end.  The  dining-room  and  two 
rooms  up  stairs  were  furnished  by  the  lords,  and  the  furniture 
remained  their  oi^n  property.  In  1812  the  house  was  discon- 
tinued as  a  public-house,  and  Browne  furnished  two  of  the 
three  best  bed-rooms  at  the  west  end  of  the  house,  and  fre- 
quently  went  into  Arkengarthdale  and  lived  at  Scarr^house  for 
a  fortnight  and  three  weeks  together,  during  the  shooting  sea- 
son, and  at  other  times.  His  provisions  were  provided  by  the 
gamekeeper,  for  which  he  paid  when  he  went  away,  and  be 
always  kept  his  own  wine  at  Scarr-house^  but  he  was  not  there 
the  last  year.  The  parochial  and  assessed  taxes  for  Scarr^ 
house  were  paid  by  him  and  the  owner  of  the  other  third  part 
of  the  manor,  according  to  their  proportions,  vis.  two-thirds 
by  Browne  and  one-third  by  the  other  owner.  They  also  paid 
the  gamekeeper  his  yearly  wages,  and  let  him  live  in  the 
house.  The  mines  are  under  the  surface  of  the  moors  and  the 
uoinclosed  parts  of  the  manor.  The  lords  have  the  sole  right 
of  soil  and  shooting  lipon  the  moors ;  which  they  do  not  let, 
but  keep  for  the  purpose  of  shooting  over  themselves ;  but  the 
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pasturage  or  herbage  is  enjoyed  by  tbe  tenants  and  occupiers        181 
of  lands  in  Arkengarthdale  having  right  of  common  thereon.        — 
Tbe  lessees  are  not  rated  to  the  relief  of  the  poor  in  respect  of      agm^ 
the  said  lead  mines.     The  defendants  were  rated  thus:  The     ^^^^^ 
trustees  under  the  will  of  G,  Browne  for  3000/.  annual  rent 
paid  by  the  Arkengarthdale  and  Dcrwent  mine  company  for 
and  in  respect  of  two-thirds  oF  the  Arkengarthdale  lead  mines, 
and  for  other  minerals,  and  fossils  (except  coal),  within  the 
parish  of  Arkengarthdale^  and  also  in  respect  of  their  being 
owners,  proprietors,  and  occupiers,  of  the  moors,  commons, 
and  wastes  within  the  manor  of  Arkengarthdale. — Amount 
iOOOLf  assessment  150/.  (being  Is.  6d.  in  the  pound.) 

J,  Williams^  in  support  of  the  order  of  sessions,  compared 
this  case  to  the  case  of  tolls,  io  which  it  had  been  adjudged 
that  though  the  tolls  per  se  were  not  rateable,  yet  iF  they  be 
annexed  to  something  corporeal,  such  as  a  sluice  or  bridge, 
&c.  which  is  rateable,  the  occupiers  of  such  bridge  or  sluice, 
&c.  shall  be  rated  in  respect  of  the  tolls.  And  for  this  he 
cited  Hex  v.  Cardinglon  («),  Rex  v.  Mayor  of  London  (6), 
Rex  y.  Leeds  and  Liverpool  Canal  (c)j  Rex  v.  Nicholson  {d)^ 
Williams  v.  Jones  (e).  In  like  manner  though  mines,  qud 
minesj  are  not  rateable,  yet  if  the  profits  derived  from  them 
be  annexed  to  the  realty,  the  occupiers  of  the  realty  shall  be 
rated  in  respect  of  them.  Now  here  the  trustees  are  rated  as 
occupiers  of  the  moors,  commons,  and  wastes  under  which  the 
mines,  in  respect  of  the  profits  of  which  they  are  assessed,  lie, 
so  that  they  have  a  corporeal  visible  property  within  the  pa« 
risb,  the  value  of  which  is  enhanced  by  the  annexation  of  these  [  22 
profits.  And  whenever  that  is  the  case,  the  principal  thing 
shall  be  rated  according  to  its  value,  as  it  is  increased  by  the 
thing  appendant  to  it,  although  the  latter  would  not  of  itself 
be  the  8ubj(>ct  of  rate.  And  this  is  not  like  Rex  v.  Bishop  of 
Rochester  (a) y  for  that  was  a  rate  upon  the  trustees  in  respect 
of  a  rent  apart  from  the  occupancy  of  anj  thing  whatever; 
irberefore  it  was  well  said  in  that  case  that  if  the  trustees  were 
rateable,  every  landlord  might,  by  the  same  rule,  be  rated  for 
his  rent.  Not  so  in  the  present,  for  the  trustees  have  the  sole 
right  of  soil  and  shooting  upon  the  moors,  which  they  do  not 
let,  but  keep  in  their  own  hands,  and  which  is  almost  the  only 
occupation  that  so  wild  a  tract  of  country  is  capable  of.    Sdly, 

(c)  Cowp.  5S1.  (6)  4  r.  A.  21.  (c)  5  East,  325. 

(4)  12  East,  330.  (e)  Ihid.  SIS.  («)  12  Bait,  S&3. 
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[  225  ] 


The  trustees  may  be  considered  rateable  as  inhabitants, 
the  trustees  under  the  will  lof  a  person  who  clearly  would  have 
come  within  that  description,  fbv  be  wcepied  the  ScdtT'lHfme 
either  hiraseHTor  by  his  iiertlilrti.      '  ^ 

Lord  ELiiBRiioitotrdR,  O;  J.  Aft  to  what  has  been  last 
thrown  oaf,  the  actHsll  inhabitaAcy  of  the  testator  does  not  de- 
volve upon  \k\n  eMMtor*  or  ti^UMl^.  THen  this  rate  appeurs  to 
be  ill  on  this  tfn(^te  jfifrbtlfld,  WsiH  it  is  a  conjoint  rate  ifi  respeet 
of  two  things,'ofie  bf  #li{ch  Is^ot-rateable.  The  rent  is  dearljr 
not  the  isubjeet  '6f  rate,  the  othisr  nay  or  may  Hot  be.  Bnt  it 
cannot  be  goofl  as  ai  conjoint  fate. 

Lb  Bla  nc.  If  the  facts  bore  ovt  the  argument  it  wiigbt  be 
well.  If  these  trustees  had  been  rated  in  a  large  sum  in  re- 
spect oftheii'  being-  the  ^ywners^and  occupiers  of  tbe  moors^ 
commons,  and  wfltstec^  e^juai  to  tb^  profits  they  derive  firom  the 
min^,  piBrfiaps  theCottrt  might  bave  said  we  will  not  enter 
into  the  qtiestioii  of  fHtipoftidil  *  but  bere  the  rate  is  imposed 
in  respect  of  two  distinct  properties,  namely,  the  rent,  and  the 
sur&ee  of  the  land. 

Order  of  Sessions  quashed. 

Hullock  was  to  have  argued  on  the  other  side. 


mamm 
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Claridgb  against  Dalton . 

ASSUMPSIT  upon  a  bill  of  exchange,  dated  29th  of  June 
1814,  for  SOO/.  drawn  by  the  defendant  on  T.PickJbri^ 
payable  two  months  after  date  to  Quarton^  or  order,  and  in- 
dorsed by  Quarionj  and  by  several  mesne  indorsements  to  the 
plaintiff;  plea,  non  assumpsit 

At  the  trial  before  Lord  EUenboraugbj  C.  J.  at  the  London 
sittings  after  last  Hilarjf  term,  one  point  was,  whether  the  de* 
fendant  was  entitled  to  notice  of  non-payment ;  as  to  which 
the  facts  were  these : — 

The  defendant  was  a  tradesman  in  the  country,  PicA/bn^  the 
drawee,  a  tradesman  in  Jjimiony  and  there  had  been  an  inter- 
course of  some  years  between  them  in  the  way  of  their  trades^ 
the  defendant  supplying  Pickford  with  goods^  and  Pickjard 

to  the  psyee.  does  not  discharge  the  drawer. 
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iog  bis  acceptances  in  payment  at  the  end  of  eacb  year.   At        1815. 
iime  this  bill  was  drawn  nothing  was  due  from  Pickford  to 
defefidant,  but  the  defendant  hadjjreceived  from  him  an  un-       againgt 
Hed  order  for  the  supply  of  goods,  under  *vhich  he  had  fur-      J^^ton. 
bed  Pichford  with  about  200/.  worth  of  goods,  and  at  the      [  ^^'^  ] 
noilieo  the  bill  became  due  with  about  70/.  worth  more, 
lijbr  these  Pickford^  according  to  the  usual  course  of  deal- 
S^weeii  them,  was  not  liable  to  be  called  upon  to  give  his 
i|llance  until  the  end  of  the  y^ear.  The  bill  was  dishonoured 
hf  presented  to  Pickford  for  payment^  of  which  notice  was 
^giren  to  the  defendant  in  due  time.     And  it  wa&  objected, 
m  the  authority  of  Thackray  v.  BlackeU  (a),  that  the  de- 
imni  was  entitled  to  notice. 

kwther  point  was,  whether  the  defendant  was  discharged 
Britain  and  Co.  having  given  time  to  Quarton^  the  payee, 
te  which  the  facts  were  these  : — Britain  and  Co.  were  bank- 
Aft  JUpotif  and  indorsed  the  bill  to  Hutton  and  Co.,  who  in- 
Mi  it  to  plaintiff*  for  valuable  consideration.  Upon  the 
'a  being  dishonored,  the  plaintiff  returned  it  to  Hutton  and 
9  and  Hutton  and  Co.,  about  the  13th  of  September^  sent  it 
Britain  and  Co.,  who  refused  to  take  to  it,  on  account  of 
being  sent  to  them  out  of  time,  but  received  the  bill  at  the 
ire  of  Hutton^  and  Co.  for  the  purpose  of  obtaining  payment 
tbem.  Accordingly,  on  the  9th  of  September^  Britain  and 
wrote  to  the  defendant,  informing  him  the  bill  was  re- 
led  to  them,  and  requesting  the  payment  oFthe  bill  and  ex- 
eea.  On  the  17th  they  wrote  to  Quarton  the  following  let- 
:  •*  Sir,  we  have  your  favour  of  yesterday,  and  are  sorry  it 
Ot  in  your  power  to  take  up  the  dishonored  bill :  the  time 
^wished  us  to  hold  it  is  extremely  inconvenient  to  us  :  how- 
1)  rather  than  proceed  to  extremities,  we  have  requested 
i'W.  to  wait  on  you,  to  whom  if  you  cannot  pay  in  bank- 
r -paper  you  will  give  your  draft  upon  London  at  ten  [228] 
\tf  payable  to  some  friend  of  yours ;  if  you  cannot  con- 
riently  trouble  a  friend,  we  will  take  it  payable  to  your  own 
er*  Ssgned  Britain  and  Co."  Quarton  accordingly  gave 
U  on  another  person  for  SOO/.,  which  was  dishonored,  and 
IS/.  105.  11^.  interest  and  expences.  The  clerk  of Bri- 
and  Co.,  who  was  a  witness  for  the  defendant,  said,  that  if 
•eeond  bill  had  been  paid,  Britain  and  Co.  would  have 

3  Campb,  N,  P.  C.  164. 
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1815.        delivered  up  tbe  bill  in  queMion  ;  and  that  they  considered 
themselves  as  the  ae^ents  of  the  plaiiitiiT.    There  was  a  verdict 

against        for  the  plaintlflT,  his  Lor^i^hip  reserving  the  point  upon  the  no- 

Palton.  ij^g^  Accordingly  a  rule  nisi  was  obtained  in  the  last  term  for 
entering  a  nonsuit  upon  that  point ;  but  the  other  point  was 
also  mentioned. 

And  now  the  report  having  been  read,  Park  and  NoloH 
were  called  upon  to  support  the  rule,  and  they  arguec^  Ist, 
that  the  defendant  ought  to  have  notice  of  the  dishonor; 
for  here  he  had  effects  in  the  drawee's  hands  both  at  the  time 
of  drawing  the  bill  and  when  it  was  refused  payment,  and  there 
were  mutual  dealings  between  them.  Therefore  thi^t  was  not 
a  mere  drawing  upon  accommodation,  nor  was  the  drawee  an 
entire  stranger,  or  the  drawer  wholly  unwarranted  in  expect- 
ing that  it  might  be  honored,  for  the  drawee  might  have  paid 
it  and  set  it  off  in  his  account.  And  where  a  drawer  has  ani/ 
effects,  no  matter  to  what  amount,  in  the  drawee's  hands  at  tbe 
time  of  the  drawing,  though  he  has  none  when  the  bill  is  dis- 
honored (a)  ;  or  where  it  may  turn  out  only  upon  a  future  set- 

[  2^9  ]  tlement  of  accounts  between  the  parties  that  he  has  no  ef- 
fects (a)  ;  or  where  there  is  ^  running  account  with  the  drawee 
and  a  fluctuating  balance  between  them  (6);  or  a  bond  fide 
expectation  of  assets  (c)  ;  or  where  he  has  no  assets  at  the  time 
of  drawing,  but  has  assets  before  the  bill  becomes  due  (d);  in 
all  these  cases  notice  is  necef^ary.  And  it  has  frequently  been 
a  subject  of  regret  to  the  Court,  that  the  rule  in  Bickerdike  v* 
Bollman  (e)  dispensing  with  notice,  was  ever  laid  down,  and  as 
frequently  said  that  it  ought  not  to  be  extended  {f).  It  makes 
no  difference  that  this  defendant  could  not  have  withdrawn  his 
effects  out  of  the  drawee's  hands,  for  this  is  not  the  only  ob- 
ject of  requiring  notice ;  and  if  he  could  not  withdraw  his 
goods,  at  least  notice  would  have  enabled  him  to  choose  whe- 
ther he  would  not  desist  to  furnish  more.  2dly,  The  defend* 
ant  is  discharged  by  the  indulgence  given  to  Quarion  by  BH* 
tain  and  Co. ;  for  if  Britain  and  Co.  were  agents   of  tbe 

(a)  Orr  v.  MaginmU,  7  East,  359. 

(a)  TerLe  Blanc,  J,,  Leggt  r.  Thorpe,  12  Ea»t,  177. 

(6)  Per  Lord  EUenborough,  C»  J.,  Brown  r.  Mafty,  15  East,  221. 

(c)  Rmder  v.  iliUer,  16  Bast,  43. 

W  Tkaekn^Y.BUiekea,^Cmmpk.JV.P.C.l&i. 

(e)  1  7*.  Jt  405.  (/)  See  cases  tnpra. 
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lintiff,  then  it  was  the  plaiutiff's  own  act ;  but  admitting  that       1B15. 

qr  were  not,  yet  if  thejr  being  holders  of  the  bill  once  dis- 

irged  the  defendant,  his  responsibility  cannot  be  revived  bj       agahut 

ifting  the  bill  into  the  plaintiff's  hands  (g).  ^^^'"'• 

Lord  Ellenborough,  C.  J.     The  Court  think  that  there 

Bot  any  occasion  to  trouble  the  other  side.     I  accede  to  the 

oposition  that  where  there  are  any  funds  in  the  hands  of  the 

iwee,  so  that  the  drawer  has  a  right  to  expect,  or  even  where 

m  are  not  any  funds,  if  the  bill  be  drawn  under  such  cir-     [  330  ] 

■itances  as  may  induce  the  drawer  to  entertain  a  reasonable 

|iectation,  that  the  bill  will  be  accepted  and  paid,  the  person 

ilrawing  it,  is  entitled  to  notice.    The  question  therefore  is, 

letber  in  this  instance  there  were  any  funds  in  hand  at  the 

le  of  drawing  applicable  to  this  bill,  or  a  ground  of  reason- 

)e  expectation  that  wh^n  the  bill  became  due  the  drawee 

Diild  come  forward  and  pay  it.    As  to  funds,  though  there 

are  goods  of  the  defendant  in  the  drawee's  hands  at  the  time 

the  drawing,  yet  they  were  not  such  as  could  be  properly 
t.against  the  drawing.  And  as  to  any  reasonable  expecta- 
19  that  the  bill  would  be  paid,  it  was  neither  accepted,  nor 
d  the  defendant  any  claim  upon  the  drawee  to  have  it  ho« 
ired,  according  to  the  due  course  of  credit  between  them, 
itiLthe  end  of  the  year.  At  that  time  he  would  have  been 
itilled  to  draw,  whereas  this  bill,  which  is  at  two  months, 
came  due  on  the  1st  of  September  ;  it  was  drawn  therefore 
BDticipation  of  his  credit,  and  without  any  assurance  of  ac- 
nmodation.  For  if  there  never  was  any  drawing  between 
i  parties  but  at  the  end  of  the  year,  or  accepting  of  bills, 
m  shall  we  say  that  the  defendant  was  authorized  to  enter- 
m  a  reasonable  expectaion  that  this  bill  would  be  honored  ? 
id  if  Dot,  this  falls  within  the  rule  laid  down  in  Bickerdike 
.  JBMbnanj  and  notice  was  not  necessary.  Then  taking  it  that 
le. defendant  is  not  entitled  to  notice,  we  come  to  the  second 
ypetion^  in  respect  of  which  I  cannot  find  that  the  plaintiff 
mr  aotborized  Britain  and  Co.  to  give  time  of  payment,  so 
'  to  connect  him  with  that  act;  the  bill  was  indorsed  to 
rilain  and  Co.  as  to  any  other  indorsees,  and  without  a  spe- 
ll authority  from  the  plaintiff  I  cannot  see  how  they  could 
iry  his  rights. 

Lb  Blanc,  J.    Every  new  case  makes  one  regret  that  the     [  331  ] 

(f)  R99CW  T.  ffmrdy^  12  E^tig  434. 
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1815.  rule  in  Bickerdikeyf.  Bollman  for  dispensing  with  notice  was 
CiIrido  ^^^^  introduced  :  but  while  that  rule  remains  we  must  act  on 
agaimi  it.  And  the  only  question  here  is,  how  far  this  case  ranges  it- 
Dalivn.  g^jf  ^jm„  Hg  cnsea  cited,  or  within  Bickerdike  v.  Bollman. 
I  perfectly  agree  that  it  is  not  necessary  that  the  drawer  should 
have  efiects  or  money  in  the  hands  of  the  drawee,  either  at  the 
time  when  the  bill  is  drawn,  or  when  it  becomes  due.  For  if 
the  bill  be  drawn  in  the  feir  and  reasonable  expectation  that  in 
the  ordinary  course  of  mercantile  transactions  it  will  be  ac- 
cepted or  paid  when  due,  the  case  does  not  range  itself  under 
that  classs  of  cases  of  which  Bickerdike  t.  Bollman  is  the  first. 
But  here  the  defendant  did  not  draw  the  bill  with  any  reason* 
able  expectation  that  it  would  be  accepted  or  paid,  but  on  the 
contrary  with  a  pretty  clear  assurance  that  it  would  be  disho- 
nored. For  the  bill  was  not  drawn  in  the  ordinary  course  of  bu- 
siness, so  as  to  justify  an  expectation  that  it  would  be  paid ; 
and  therefore  the  necessity  of  giving  notice  was  dispensed  with. 
Upon  the  other  point,  the  act  of  Britain  and  Co.  must  either  be 
considered  as  the  act  of  the  plaintiff,  or  as  not  capable  of  affect- 
ing the  plaintiff's  rights.  Now  there  is  not  any  evidence  that 
it  was  his  act ;  but  if  there  were,  giving  time  to  the  payee  did 
not  discharge  the  drawer. 

Batlby,  J.  I  am  entirely  of  the  same  opinion.  The  case 
of  Bickerdike  v.  Bollman  has  established,  and  I  am  disposed 
to  think  rightly,  that  a  party  who  cannot  be  prejudiced  by 
want  of  notice,  shall  not  be  entitled  to  require  it.  But  this 
rule  extends  only  to  cases  where  the  party  has  no  effects,  or  is 
[  333  ]  "o^  likely  to  have  effects,  or  has  no  expectation  that  he  will 
have  any.  In  all  other  cases  the  drawer  is  entitled  to  notice, 
and  this  is  required  in  order  that  he  may  withdraw  forthwith 
out  of  the  hands  of  the  drawee  such  effects  as  he  may  happen 
to  have,  or  may  stop  those  which  he  is  in  a  course  of  putting 
into  his  hands.  Now  here  Dalton^  as  between  himself  and 
Pickford^  could  not  but  conclude  that  Pickford  would  not  pay 
the  bill  when  due,  and  that  he  was  drawing  upon  him  without 
any  reason  to  expect  that  he  would,  unless  he  remitted  to  him 
funds  for  the  purpose ;  because  he  knew  that  he  had  no  right 
to  draw  upon  him  before  the  end  of  the  year^  and  long  before 
that  he  has  notice.  At  the  period  when  the  bill  was  refused 
payment,  Dalian  was  not  in  a  condition  to  have  taken  any  steps 
against  Pickjbrd  so  as  to  derive  any  benefit  from  a  notice. 
Therefore  it  seems  to  me  that  this  case  ranges  itself  under  the 
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authority  and  within  the  reason  of  Bickerdike  v.  Bollman^  and       1^15. 
io4he  defendant  is  not  entitled  to  notice.    Then  as  to  the  ie-     claiudob 
emd  point,  whether  the  defendant  is  discharged  by  the  indul*       agaimt 
genoe  given  to  QuaHon^  the  case  of  English  y.  DarUy  (a)  es-      i>^^"- 
faUiihed  that  if  the  holder  agree  to  give  indolgence  for  a  cer- 
In  perid  of  time  to  any  one  of  the  partiea  to  a  bill,  this  takes 
awaj  his  right  to  call  on  that  party  for  paymiMt  before  the  pe- 
riod expires,  and  not  only  to  call  upon  him  but  upon  all  the 
iitoiieJiate  parties,  for  otherwise  if  he  were  to  oblige  them  to 
paj  the  bill,  they  would  immediately  resort  against  the  Tory 
peraoo  iriiooi  tlie  holder  has  indulged,  which  would  be  incdh*- 
ilstoBl  wfth*his  agreement.    Therefore  if  he  give  time  to  the 
payee,  he  cannot  call  on  the  indorsers.    But  this  rule  does  not 
qpply  to  a  party  lower  down  on  the  bill ;  as  if  the  fith  indor-      [  333  ] 
sea  were  to  give  time  to  the  last  indorser  for  six  months,  pro* 
posing  in  the  mean  while  to  endeavour  to  get  payment  firom 
the  indorsers  lower  down  on  the  bill,  this  might  well  be  done ; 
yet  aceordiog  to  the  argument  for  the  defendant  all  the  prior 
indorsers  would  be  discharged  by  the  indulgence  given  to  asub« 
ssqooit  indorser. 

Dampier,  J.    I  can  add  nothing  to  what  has  been  said.     I 
am  perfectly  of  the  same  opinion. 

i  Rule  discharged . 

)  Topping  was  for  the  plaintiff. 

(a)  2  Bos.  i^  Put,  61. 


BoGLBS  and  Another  (gainst  Holland  and  Three  Others  (a).  Tkunday. 

Junt  Iflt. 

IN  assumpsit  for  goods  sold  and  delivered  against  four  de«  ^^^F!^ 
fimdants,  the  proceedings  being  by  original  and  on  baila*  origind  a- 
hle  process  in  London^  three  of  them  appeared  and  put  in  bail  S^^qI^'^ 
hy  iMio  attorney,  and  the  fourth  separately  by  another,  and  the  duiiged  into 

a  ccKiaty  ptla 
timmk  the  afiplicatioii  of  three  of  the  defendanU,  who  appeer  lepentelj  by  one  attorn^,  aai 
ladertakenot  to  auini  the  went  of  en  orif^inal  for  error,  the  Court  will  reqmre  a  rfwfiMr  iinder 
tiUig  firom  the  fburthy  who  has  appeered  by  a  different  attorney. 

(«)  This  note  was  commnnicated  to  us  by  a  gentleman  at  the  bar. 
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1815.        three  defendants  also  pleaded  separately  from  the  fourth.    Jn 
'      '        last  term,  on  the  application  and  usual  undertaking  of  the 
m^aitui       three  defendants,  the  venue  was  changed  from  London  into 
Holland.     ^^^  county  palatine  of  Lancaster. 

On  the  first  day  of  this  term  Spankie  obtained  a  rule  nisi 
[  234  ]  fi)r  setting  aside  the  rule  for  changing  the  venue,  on  the  ground 
that  the  venue  could  not  be  changed  upon  the  application  of 
some  of  the  defendants  (a),  at  least  not  into  a  county  palatine 
without  the  undertaking  of  the  other  defendant  not  to  assign 
the  want  of  an  , original  for  error,  particularly  when  they  ap* 
pei^ired  by  difierent  attornies  and  severed  in  pleading. 

Gaselecj  who  on  a  former  day  shewed  cause  on  behalf  of  the 
three  defendants,  stated  that  the  other  defendant  was  willing 
to  enter  into  the  undertaking  required  ;  and  Richardson  was 
now  instructed  to  that  effect  on  the  part  of  the  fourth  defei||)- 
ant  I  whereupon  the  rule  obtained  by  Spankie  was  discharged^ 
upon  payment  by  the  defendants  who  had  obtained  the  ori- 
ginal rule  for  changing  the  venue,  of  the  costs  of  this  appli- 
cation. 

(a)  As  to  changing  the  venue  on  the  application  of  tome  of  tlic  defendants^  se* 
Box  y,  Jfefrf,  Practical  Begitt,  C.  P.  430. 


t^^fiay^  TuuEAf  AN  agatttsl  Lambert  and  Others.  • 

June  2d. 

Uponapeti-  T^EBT  for  241/.  9s.  Id.y  due  from  the  defendant  to  the 
HouMofCom-  -L^  plaintiff  by  virtue  of  stat.  28  G.  3.  c.  32.  s.  S3.  Plea, 
mom  against    ^u  debet.    At  the  Middlesex  sittings  after  Hilart/  term,  1814, 

the  return  of  a  %*       n        •         i    •       /r.        •  .  i  .    .  l» 

member,  and    there  was  a  verdict  tor  the  plaintiff,  subject  to  the  opinion  of 
the^wturalnl-  ***®  Court  upon  a  case,  which  in  substance  was  this : 
officer  with  At  the  last  election  for  a  burgess  to  serve  in  parliament  *for 

bribeiTl^S^be  the  borough  of  Pontffractj  there  were  three  candidates,  end 
retormng-of-  Lord  PolUngtony  one  of  them,  was  returned ;  against  which 
hia  coonscl  retum  the  defendants,  as  electors  of  tlie  borough,  signed  and 
foro^aelftct  ?«*©«©»*«<*  ®  petition  to  the  House  of  Commons,  charging  the 
committee,      plaintiff,  then  mayor  and  retuming-officer  of  the  borough, 

and  bring  wit- 

nesseg  to  defend  himself  against  tlioie  charaes,  and  the  committee  report  that  the  cliaiges  ap- 
peared to  them  friTcdons  and  fiezationSywhicn  resolution  is  entered  in  tbejoumalsyand  the  retnm- 
Ing-officer  obtain  the  Speaker's  order  and  certificate,  pursuant  to  stat.  28  0, 3.  c.  52.,  ascertaining 
the  amount  of  his  costs  and  eapeaies,  debt  lies  to  recorer  them. 

[♦435  ] 
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partiality  and  corruption  in  favour  of  Lord  P.,  and  with  1815. 
ng  bribed  several  of  the  electors  to  vote  for  him,  and  ^^~" 
png^  also  Lford  P.  by  himself  and  agents  with  bribing  agaim 
treating,  and  that  the  return  was  obtained  by  these  and  Lamber 
r  illegal  practices.  The  defendants  did  not  serve  a  copy 
ill  petition,  or  of  the  order  of  the  House  for  taking  it 
eonsideration,  upon  the  plaintiff,  but  upon  the  agent  of 
tP.y  who  immediately  shewed  it  to  the  plaintiff,  and  re- 
kd  instructions  from  him  to  oppose  the  same  on  his  behalf 
rto  the  committee.  Notices  were  sent  to  the  parties,  and 
rder  to  appear  by  themselves,  their  counsel  or  agents, 
t  the  petition  was  ordered  to  be  taken  into  consideration, 
agent  for  the  plaintiff's  solicitor  in  the  country,  who  was 
the  agent  of  Lord  P.,  attended  the  striking  of  the  com* 
ee,  but  did  not  retain  any  counsel  for  the  plaintiff  on  that 
aion.  The  plaintiff  attended  the  committee  by  his  coun- 
nd  agent,  when  the  petition  was  taken  into  consideration, 
ineurred  great  expence  in  bringing  witnesses  to  defend 
elf  against  the  charges  made  in  the  petition,  but  the  trial 
le  petition  went  off  upon  the  ground  that  the  defendants 
lOt  produce  the  original  poll-books ;  and  the  chairman  of 
eommitlee  reported  to  the  House,  that  Lord  P.  was  duly 
ed,  and  that  the  petition  did  not  appear  frivolous  as  it 
ied  to  him,  but  that  the  charges  contained  in  the  petition 
I8t  the  plaintiff  did  appear  frivolous  and  vexatious ;  which  [  230 
ocion  was  entered  in  the  journals  of  the  House.  The 
itHT  made  application  to  the  Speaker  pursuant  to  the 
a),  in  order  to  obtain  his  costs  and  expenses,  and  the 
ker  directed  the  same  to  be  taxed  by  the  clerk-assistant 
le  House,  and  a  master  in  Chancery,  who  examined  the 
I'  and  reported  to  him  the  amount,  and  he  thereupon 
0i  m  certificate,  expressing  the  amount  of  the  costs  and 
NMM,  as  allowed  in  the  report,  to  be  2401.  2s.  Id.  The 
itW  demanded  the  said  costs  of  the  defendants,  which  they 
M  to  pay. 

be  question  was,  whether  the  plaintiff  was  entitled  to 
ilaifl  this  action  under  the  statutes  relating  to  the  trials  of 
niTerted  elections,  &c.  particularly  the  statutes  10  G.  3. 
\.    110.3.  c.  43.    25  G.  3.  c.  84.   S8  O.  S.  c.  52.    If  the 

(«)88G.3.c.52. 
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1815.       Court  should  be  of  opinion  that  the  plaintiff  is  entitled,  the 

TmuBMAN      verdict  to  stand ;  otherwise,  a  nonsuit. 
agmmt  Nolan  for  the  plaintiff,  contended  that  he  was  entitled,  at 

^^"^'  being  a  party  who  appeared  before  the  committee  in  oppoai-^ 
tion  to  the  petition,  within  the  meaning  of  the  stat.  9&G.Sm 
c.  dS.  s.  19.,  although  he  was  not  senred  with  a  copy  of  the 
petition  or  of  the  order  of  the  House  for  taking  it  into  consi- 
deration,  nor  attended  as  a  party  to  strike  the  committee. 
And  he  said  that  the  select  committee  were  the  proper  and  ex* 
elusive  forum  for  determining  this  question,  and  that  they  had 
determined  it ;  for  when  they  reported  to  the  House  that  the 
petition,  as  it  regards  the  plaintiff,  appeared  to  them  frivdooi, 

[  337  ]  that  necessarily  implied  that  the  plaintiff  was  a  party  before 
them ;  and  then  by  s*  19.  the  costs  follow  upon  such  report. 
And  5.  23.,  which  gives  this  action  for  the  recovery  of  the 
costs,  points  out  what  shall  be  deemed  full  and  sufficient  evi- 
dence in  support  of  it,  viz.  the  certificate  of  the  Speaker,  to- 
gether with  an  examined  copy  of  the  entry  in  the  journals  of 
the  resolution  of  the  committee;  plainly  treating  the  resolu* 
tion  of  the  committee,  like  the  judgment  of  a  court,  as  final, 
and  the  certificate  as  a  taxation  of  costs.  And  even  if  the 
resolution  of  the  committee  were  not  final,  but  t«ie  question 
was  now  open,  whether  the  plaintiff  was  a  party  or  not  before 
the  committee,  it  would  be  strange  to  hold  that  the  returning 
officer,  who  is  charged  with  such  misconduct,  as,  if  substan- 
tiated,  would  lead  to  his  imprisonment,  if  he  appear  to  defend 
himself  against  such  charge,  is  nevertheless  to  be  deemed  so 
much  a  stranger  as  not  to  be  within  the  meaning  of  the  words 
a  party  who  shall  have  appeared  before  the  cammUiee  in  appa^ 
sUion  to  such  peiition. 

C.  JF.  Williams^  eontrd^  argued  that  the  plaintiff  was  not  a 
party  so  as  to  be  entitled  to  costs  under  the  S8  O.  S.  c.  M. 
For  all  the  statutes  relating  to  this  subject,  being  in  pari 
materidj  are  to  be  taken  as  if  they  were  one  law,  and  skatt 
serve  to  expound  each  other ;  and  therefore  if  the  plaintiff 
would  not  have  been  a  party  within  the  meaning  of  any  of  the 
prior  acts,  neither  shall  he  be  within  this.  Now  the  stat*  10 
O.  3.  c.  16.  only  accounts  those  parties  who  are  the  peti* 
tioners,  and  sitting  meipbers;  which  is  extended  by  the  11 
O.  S.  c.  4S.  to  the  several  parties  who,  on  distinct  interests  or 
grounds  of  complaint,  shell  present  separate  petitions,  and  by 
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.&  eacb  of  them  shall  strike  the  committee.    Then  the  25       181 
7. 3.  c.  84.  5. 10.  makes  the  returning  officer,  in  certain  cases, 
partj.    But  the  present  case  falls  within  neither  of  those       agshi 
eta,  and  consequently  not  within  the  28  G.  3.  c.  52.     For     ^^"^ 
hat  statute  is  confined  to  such  cases  as  are  within  th^  former 
cila»  aa  appears  by  the  preamble,  which  recites  the  former 
lala,  and  that  it  is  expedient  that  provision  should  be  made 
nr  discouraging  persons  from  presenting  frivolous  or  veza- 
ioaa  petitions,  &c.  tit  anytffihe  cases  to  which  the  above  recited 
cCff  relate.    Therefore  whatever  might  be  the  construction  of 
»J9.  of  this  last  act,  if  it  stood  by  itself,  it  is  plain. that, 
Dapled  with  the  prior  acts,  the  words  partj/  or  parties  must  l>e 
aderstood  of  such  party  or  parties  only  to  whoni  the  prior 
eta  relate.   Accordingly  the  practice  has  been  not  to  consider 

returning  officer,  whose  conduct  is  complained  of  in  the 
elition,  as  a  party  that  is  entitled  to  be  admitted  to  strike  the 
ammittee  (a). 

LfOrd  Ellen  BOROUGH,  C.J.  Very  likely  for  the  purpose 
f  atriking  the  list  of  the  committee  he  may  not  be  a  distinct 
arty.  But  here  the  committee  have  reported  that  the  peti- 
in,  as  it  regards  this  plaintiff,  who  appeared  before  them  to 
ppoae  the  charges  made  in  the  petition,  appeared  to  them  to 

0  frivolous ;  and  upon  this  subject  they  are  a  court  not  only 
f  competent  but  of  exclusive  jurisdiction;  and  then  the  sta- 
ite  (6)  enacts  that  whenever  the  committee  shall  so  report, 
10  party  or  parties  who  shall  have  appeared  before  the  com- 
lUtee  in  opposition  to  such  petition,  shall  be  entitled  to  costs. 

a  another  clause  (c)  I  find  this  generality  of  expression,  viz.     [  33^ 
every  party  or  parties,  who  shall  have  appeared  before  them 

1  opposition  to  such  petition."  Why,  therefore,  are  we  to 
ay  that  none  other  than  those  who  shall  have  appeared  before 
hoBi  in  opposition  to  the  return  are  to  be  considered  as  par- 
mBy  when  the  language  of  the  statute  plainly  is,  ^*  in  oppo- 
ition  to  the  petition  ? ''  I  confess  I  am  not  for  restraining 
10  generality  of  the  enacting  clause  by  the  preamble,  without 
»B0  reason  for  it. 

L«B  Blanc,  J*  No  one  who  reads  the  petition  can  doubt 
lat  the  returning  officer  is  a  party  complained  against,  and 
he*  committee  have  admitted  him  as  such  to  defend  himself. 
lo  might  have  become  subject  to  punishment  if  the  charges 

(m)  Notiinghum  case,  1S03,  Introdnction  to  Peek,  Elect.  Catet,  46. 
W  28  O,  3.  c.  52.  t.  19.  (c)  Sect,  IS. 
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1815.        had  been  made  good  against  hiro.    It  seems  to  me  that  he 
^'"■"^^      comes  within  the  express  provisions  of  the  statute. 

againtt  Baylet,  J.    The  argument  is  that  a  party  may  be  charged 

Lambert.      ^j||j  corruption,  and  yet  if  he  appear  to  defend  himself  against 
the  charge  it  must  be  at  his  own  expence. 

Dampibr,  J.  The  being  a  party  entitled  to  strike  the 
committee  stands  on  a  different  reason  from  the  present  case. 
But  if  a  person  whose  oflSce  is  to  make  the  return  be  charged 
with  corrupt  conduct  in  that  office,  is  it  consonant  with  reason 
to  say  that  he  is  not  a  party  if  he  appear  in  order  to  repel  the 
charge?  And  I  have  always  understood  it  as  a  standing  rule 
in  the  construction  of  acts  of  parliament,  that  the  enacting 
clause  shall  not  be  restrained  by  the  preamble,  if  the  enacting 
[  240  ]  words  are  large  enough  to  comprehend  the  case  (a)  ;  and  here 
the  words  are  large  enough. 

Judgment  for  the  plaintiff. 

(tf)  Sec  Bac,  Ahr.  tit.  Statute^  I.  2. 


Mair  and  Others,  Assignees  of  T.  Mair,  Bankrupt,  against 
PHday,  Glennie  and  Others,   Assignees  of  Sharpe  and  Co., 

Jume  2d,  Bankrupts. 

A  transfer  of  A  SSUMPSIT  for  money  had  and  received.  Plea,  general 
goat*8ea,con-  -^-J^  issue.  At  the  trial  before  Lord  Ellenborough^  C.  J.  at 
veyedbyJ/.to  |he  London  sittings  after  Hilary  term,  the  case  was  thus: 
formoneybor-  Mair  (the  bankrupt)  was  in  February  1813  owner  of  the 
"*ti*^'im/d*"  -^^^^^^  s^'P  Naoigaior^  bound  with  a  cargo  belonging  to 
liveringto^.a  Mair  on  a  voyage  to  the  Havannah^  and  to  take  in  a  return 

tibeihip.aV-  ^^^^^  ^^^  *^®  Baltic  Young  was  the  master  of  the  ship,  under 
licjnpon  ihip  hq  agreement  between  him  and  Mair^  which  was  contained  in 
indo^^'  the  &  letter  from  Mair  to  Youngs  and  signed  as  accepted  by  Youn'gj 
^^V*ld*^^to  ^^^^  ^^  ^  Young)  was  to  have  in  lieu  of  all  wages,  primage, 
pan  the  pro-  &c.  one  fifth  share  of  the  profit  or  loss  of  the  intended  voy- 
where  5.1ieff-   ^S^*  ^°  ^^'p  ^"^  cargo,  and  was  to  follow  Mair^a  instructions, 

lected,  upon  the  ihlp'i  return  and  notice  thereof,  to  take  ponession,  or  to  do  any  act  to  notify 
the  tranacer  of  the  property  to  him ;  hnt  that  the  property  paased  to  the  aamgneca  of  M,,  who  b^ 
came  bankmpty  aa  beinff  in  the  possession,  order,  and  disposition  of  M.  at  the  time  when  he  be- 
came bankrupt  within  t£e  stat.  A  Jme,  1.  c.  19.  Alto  that  an  agreement  between  M,  and  the  ca^ 
teia,  that  tlie  cq>tain  should  hare  one-fifth  share  of  the  profit  or  loss  of  the  royage  on  ship  and 
cargo,  did  not  prereot  S,  from  taking  possesion. 


M. 


IN  TUB  FlFTT*FIFTH  YlSAR  OF  GEORGE  [IL 

lU  the  business  himself  that  he  could  do,  and  for  the  rest       18 
9  the  best  bargains  he  could.    The  ship  sailed  for  the  Ha* 
mh  on  the  Ist  of  March;  and  on  the  Sd,  Mair  being  in- 
sd  to  Sharpe  and  Co.  for  advances  made  by  them,  and     ^^' 
ng  negociated  for  farther  advances,  executed  to  them  a  bill     [  ^< 
.la  of  the  ship  for  the  consideration  as  expressed  in  it  of 
Ui$  and  put  into  their  hands  a  policy  upon  ship  and  cargo, 
^ftfcurity  for  these  advances.    The  ship  arrived  at  the 
OMfiaA,  discharged  her  cargo,  and  took  in  a  return  cargo, 
iWeh  Young  signed  bills  of  lading,  making  the  goods  de- 
vble  to  AJair  or  assigns,  and  sailed  from  the  HavanmA. 
Kke  10th  of  Jiilj/^   Youngs  having  received  orders  from 
**  to  touch  at  a  port  in  England^  reached  Cowesj  and  in* 
dAMair  by  letter  of  the  ship's  arrival  there,  and  on  the 
brought  her  round  to  Sheernets.    Mair  informed  Sharpe 
Co.  of  the  ship's  being  at  Cowes^  and  that  she  was  coming 
be  chaooel,  and  indorsed  to  them  the  bills  of  lading,  and 
lie  day  after  her  arrival  at  Sheernest  directed  Young  to 
sed  with  ship  and  cargo  to  SL  Pelersburghy  and  to  remit 
•roceeds  to  Sharpe  and  Co. ;  of  which  Young  on  the  same 
irrote  to  inform  Sharpe  and  Co.,  telling  them  that  he 
Id -remit  to  them  the  proceeds  in  bills  or  produce,  as  might 
ir  to  him  most  beneficial  for  the  concern*  The  ship  sailed 
Sheemess  on  the  16th  on  her  voyage,  and  was  captured 
m  18th  o(  August  by  a  king's  ship  as  being  American  pro- 
9  and  sent  into  Wingo  Sounds    On  the  ISth  of  September ^ 
t  abe  lay  there,  Youngs  who  had  hitherto  been  in  the 
of  communicating  with  Mair  only,  wrote  to  Sharpe  and 
ioforming  them  that  ^^  by  his  letter  to  them  of  the  15th  of 
he  had  referred  them  to  Mair  for  future  information,  not 
ing  at  the  time  that  they  had  any  thing  more  to  do  with 
kip  than  to  receive  the  proceeds  of  the  cargo,  but  that 
Ids  return  to  that  place  he  had  learnt  from  Mair  that      [  u 
*Jiad  transferred  the  ship  and  cargo  to  them,  retaining 
tbe  management  of  the  voyage.'*    Afterwards  he  wrote 
m  again  respecting  the  ship  and  cargo,  but  Sharpe  and 
Wwet  answered  any  one  of  his  letters,  nor  did  they  signify 
n  their  assent  to  the  transfer,  nor  give  any  orders  or  do 
at,  while  the  ship  lay  at  Comes  and  Sheemess^  to  take  pos- 
•  <tf  ahip  or  cargo.    The  ship  and  cargo  having  been  sent 
to  London^  arrived  there  after  both  Mair  and  Sharpe  and 
ad  become  bankrupts,  and  being  libelled  in  the  Admiralty 
L.  IV.  N 
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1815.       Court  by  the  captors  u  priise,  the  deFendantB  by  agreemeot 

Tjl —       with  the  plaintiffs  appeared  and  put  in  their  claim,  and  the  ship 

against       and  csrgo  were  afterwards,  by  decree  of  the  coart,  given  op 

Olbnmib.     f^  11,^  defendants,  who  sold  them  and  received  the  proceeds. 

Sharpe  and  Co.  became  bankrupt  on  the  1st,  and  Mair  on  the 

2d  of  October. 

There  was  a  verdict  for  the  plaintiffs.  And  upon  a  rule 
niii  obtained  in  the  last  term  for  a  new  trial,  the  point  made 
was,  whether  under  these  circumstances  Mair^  at  the  time 
when  he  became  bankrupt,  had  the  possession,  order,  and  dis- 
position of  the  said  ship  and  cargo,  within  the  meaning  of  atat 
21  Jac.  1.  c.  19.  «.  1 1. ;  and  Aikinton  v.  Maling  was  cited  (a). 
PorX*,  Topping,  Matryatj  and  Campbell  shewed  cause,  and 
distinguished  Atkinson  v.  Mating  from  the  present,  chiefly  be* 
cause  in  that  case  the  mortgagee  never  bad  an  opportunity  of 
taking  possession  before  the  bankruptcy,  for  the  ship  was  at 
sea,  and  when  she  afterwards  arrived  he  took  possession  the 
first  moment  that  he  could. 
[243]  The  Attomejf'Oeneral,  Scarlett,  and  Richardson,  contrJt^ 

argued,  that  the  conveyance  to  Sharpe  and  Co.*  was  not  void 
within  the  stat.  21  Jac.  For  this  was  like  Atkinson  v.  Mating^ 
a  mortgage  of  a  ship  and  cargo  at  sea ;  and  though  the  mort- 
gagees never  took  actual  possession,  yet  were  they  in  virtutl 
possession  the  moment  that  the  transfer  was  notified  to  the 
captain,  and  he  consented  to  hold  the  same  and  remit  the  pro- 
ceeds to  their  account.  For  where  the  thing  assigned  is  iiH 
capable  of  delivery  at  the  time,  notice  is  sufficient  and  is  equal 
to  a  delivery ;  as  if  a  debt,  &c.  be  assigned  (a),  or  goods  in  the 
hands  of  a  warehouseman,  notice  to  the  debtor,  or  to  the  ware* 
houseman  will  be  sufficient.  And  it  can  make  no  differenca 
whether  that  notice  be  given  by  the  assignee  himself,  or,  aaio 
this  case,  by  the  assignor  on  his  behalf.  If  there  be  no  frood, 
it  is  not  necessary  that  a  bill  of  sale  should  he  followed  by  pot- 
session  in  order  to  complete  the  legal  transfer  (b).  And  here 
Sharpe  and  Co.,  if  they  had  minded  so  to  do,  could  not  have 
taken  possession,  for  by  the  agreement  between  Mair  and  the 
captain,  the  latter  was  interested  in  ship  and  cargo  to  the  ex- 
tent of  one  fifth,  in  respect  of  which  Sharpe  and  Co.  could  net 
have  divested  him  of  the  possession. 
.  Lord  ELLeifBORoiTOH,C.  J.    Two  points  have  been  made 

(a)  2  r.  R,  462.  (a)  BymU  r.  itaUi,  1  Jitk.  177. 

(I)  iadd r.  RawUmoH,  ZB.^P,  59. 
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il  this  case,  first,  tupposiDfif  in  other  respects  it  was  proper        1815. 

Ibr  the  Skarpes  to  take  possession,  whether  in  respect  of  the       

ap(aiD*8  interest  they  were  precluded  from  taking  possession.       o^^^m. 
Ind  open  this  point,  it  has  been  contended  that  the  captain     ^'^'*" 
fu  Tirtually  a  partner,  but  on  what  ground  has  it  been  so      [  244 
iootnded  ?    The  ground  is  because  payment  of  the  captain's 
fsgea  was  to  depend,  as  to  its  amount,  upon  a  reference  to 
he  ndoe  of  the  cargo ;  but  according  to  that  mode  of  argu* 
■ant  every  seaman  in  a  Greenland  voyage  would  become  a 
wrtner  in  the  fishing  concern.    There  is  no  pretence  there- 
ore  for  saying  that  the  captain  was  a  partner  because  his 
rages  were  to  be  regulated  and  paid  by  reference  to  a  cal- 
slation  on  the  profits  of  the  adventure.    This  point  then 
mug  laid  out  of  the  case,  the  question  comes  to  this,  whether 
he  poeaession  remained  in  Mairibe  original  proprietor,  so 
hat  he  is  to  be  considered  within  the  meaning  of  the  statute 
fjacm  as  ha? iog  at  the  time  of  his  bankruptcy  the  possession, 
rder,  and  disposition.  Now  it  appears  that  in  March^  shortly 
Jler  the  ship  sailed  for  the  Havannahj  an  instrument,  pur- 
lorting  to  convey  the  ship  for  the  consideration  of  1900/.  paid 
»  MaiVj  was  executed  by  him  to  the  Sharpes,  which  would 
mwe  entitled  the  Sharpes  to  have  taken  possession,  at  least  in 
be  Batnre  of  mortgagees.    They  could  not  perhaps  have  been 
BBsidered  as  outright  purchasers,  but  only  as  mortgagees  in 
on.     The  ship  being  at  sea  and  not  capable  of  manual 
D  at  that  time,  do  the  Sharpes  notify  their  purpose  to 
be  captain  of  taking  to  the  ship,  or  do  they  upon  the  ship'rt 
iMnrii  by  any  act  on  their  part  manifest  that  they  mean  to 
ike  possession.     It  is  not  pretended  that  they  do;  but  it  is 
lid  that  the  captain's  letter  of  the  15th  of  September  to  the 
ikurpu  shews  that  he  had  notice  that  Mair  had  transferred  to 
ben  the  ship  and  cargo.    In  that  letter  the  captain  writes 
•OB  Wingo  Sound,  ^^  that  he  had  in  a  former  letter  of  the 
tUhciJidy  from  the  same  place  referred  ihem  to  Messrs.  T.      [  245  ] 
£rir  for  future  information  until  his  arrival  at  Petcrsburgh  / 
Dt  knowing  at  that  time  that  they  hud  any  thing  more  to  do 
ilh  the  ship  than  to  receive  the  proceeds  of  the  cargo ;  but 
lat  since  his  unfortunate  return  to  that  place  1\  Mair  and 
lo.  had  informed  him  that  they  transferred  the  ship  and  cargo 
9  thsBOy  retaining  only  the  management  of  the  voyage."  And 
kea  he  refers  them  to  Mair  for  a  particular  account  of  the 
iituoistances  of  his  detention.    Thus  we  find  the  captain 

N  2 
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1815.       writes  to  the  Sharpes  having  since  his  return  only  to  Wing 
7~  Sound  been  made  acquainted  with  their  relation  to  the  shi 

agaiMsi  a"d  cargo  by  communication  with  Mair  and  Co.  and  he  dm 
Glennie.  jjq^  ii^^jj  know  whether  the  Sharpes  will  or  will  not  elect  I 
take  possession.  Undoubtedly  if  they  had  purposed  to  tul 
possession  one  would  have  thought  that  such  a  letter  as  thi 
would  have  provoked  them  to  signify  their  purpose.  It  is  sai 
that  the  captain  continued  to  write  to  the  Sharpes  ;  but  tin 
never  answered  any  of  his  letters.  One  of  the  Sharpes  wli 
was  a  witness  proved  that  fact,  and  also  proved  that  the 
neither  took  nor  ordered  possession  to  be  taken  at  any  tioM 
How  then  shall  we,  against  the  positive  declarations  oftl 
parties  themselves,  and  the  facts  of  the  case,  infer  that  the 
had  the  possession?  That  they  had  an  opportunity  of  takin 
possession  is  plain,  for  they  knew  the  ship  was  at  Cowesj  an 
understood  that  she  was  to  come  to  the  river.  Therefoi 
they  had  an  opportunity  of  taking  possession  at  that  time,  an 
of  perfecting  their  title  as  mortgagees,  and  if  they  had  so  don< 
this  would  not  have  been  a  case  within  the  statute.  But  the 
have  not  done  it,  the  reason  of  which  probably  was  that  the 
[  246  ]  might  not  subject  themselves  under  the  circumstances  to  di 
mands  against  them  as  owners  in  respect  of  the  supplies  mad 
to  the  ship.  Here  then  is  not  only  not  any  constructive  poi 
session,  but  there  is  the  strongest  negative  construction  arisin, 
from  the  declarations  and  conduct  of  the  Sharpes  that  they  dc 
signed,  not  to  take  possession,  and  not  to  attach  upon  tbea 
selves  the  burthen  of  being  the  ship  owners.  Therefore  thi 
was  not  a  possession  in  the  Sharpes  to  prevent  the  statute  c 
Jac.  operating  to  pass  the  property  to  the  assignees  of  Mm 
as  being  in  his  possession*  order,  and  disposition  at  the  timek 
became  bankrupt;  and  so  it  seems  to  me  that  there  is  not  an 
ground  for  a  new  trial. 

Lb  Blanc,  J.  I  agree  with  that  which  has  been  stated  b 
my  Lord.  On  the  first  point  it  is  impossible  to  see  from  th 
letter  produced,  which  is  the  only  evidence  of  the  captain's  in 
terest,  that  it  stood  in  the  way  of  the  mortgagees  taking  ponec 
sion.  That  letter  amounts  to  nothing  more  than  an  allowance  c 
a  certain  sum  to  the  captain  in  proportion  to  the  profits  of  th 
voyage  in  lieu  of  wages ;  and  the  conveyance  by  Matr  to  th 
Sharpes  conveyed  to  them  the  property  which  Mair  had  sob 
ject  t6  the  captain's  rights  under  that  agreement.  The  n6z 
question  is^  whether  at  the  time  of  Jlfmr's  bankruptcy  he  con 
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tinued  in  the  visible  ownership  of  the  property  by  the  consent       181S 
of  the  Sharpes.    Now  I  take  it  to  be  a  settled  rule,  that  a  con-        *""" 
veyance  of  a  ship  at  sea,  in  which  case  the  party  cannot  take       again 
poaiesrion,  may  be  made  effectually,  provided  he  does  tale     ^'^^^ 
possession  as  soon  as  he  has  an  opportunity.    In  this  case  a 
oovveyance  was  executed,  and  it  appears  that  the  parties  to 
whom  it  was  executed  migl.t  afterwards  have  taken  possession,      [  ^^ 
but  they  neglected  to  do  so  while  the  ship  was  in  the  river; 
Iherefiire  that  is  a  circumstance  to  shew,  that  they  did  not  in- 
tend to  take  possession  at  that  time.    It  is  true  that  after  that 
time  tbey  had  no  other  opportunity  of  taking  actual  possession, 
bat  still  they  had  an  opportunity  of  doing  every  thing  which 
under  the  circumstances  might  have  been  done,  but  they  de- 
sisted from  doing  any  thing.    Their  conduct  also  shews  that 
they  did  not  consider  the  captain  to  be  acting  as  their  agent, 
for  tbey  never  answered  his  letters  or  signified  to  him  that  they 
aseeded  to  the  instructions  given  him  by  Mair:  on  the  con- 
trary they  appear  to  have  observed  a  profound  silence.   Cou- 
pling this  with  the  parol  evidence  of  Sharpe,  who  admitted 
they  never  took,  and  as  I  understand  it,  never  intended  to  take 
possession,  it  seems  to  me  that  down  to  the  time  of  the  bank- 
ruptcy of  Mair  the  property  continued  in  his  possession  and 
under  bis:  control  by  the  permission  of  the  Sharpes  the  own- 
ers; for  the  latter  avoided  every  opportunity  which  offered  of 
takings  posnession.    Therefore  I  think  this  rule  ought  to  be 
discharged. 

Batjley,  J.  .  It  seems  to  me  that  this  verdict  is  correct. 
There,  is  no  pretence  for  saying  that  the  captain  was  a  part- 
owner;  all  that  he  had  a  right  to  insist  on  was  that  the  ship 
shoold  go  to  the  port  of  her  destination.  But  if  he  had  been 
a  part*owner,  it  seems  to  me  that  it  would  have  made  no  dif- 
ference ;  because  if  this  conveyance  had  transferred  but  a  part 
4)f  the  property,  still  there  would  have  been  an  obligation  on 
the: Skarpfs  to  take  possession  in  order  to  prevent  Mair's  hav- 
ing the  apparent  ownership.  As  to  the  other  point,  I  think 
there  might  be  some  little  difficulty  on  the  statute  of  «7£ic.,but  [  24£ 
tbera  is  none  I  think  on  the  stat  of  Eliz.  With  respect  to 
the  statute  of  Jac.  the  property  must  be  in  the  possession, 
order,  and  disposition  of  the  bankrupt  by  the  consent  of  the 
Inaa  owuer  at.the  time  of  the  bankruptcy ;  and  unless  it  be  in 
tke  possession,  order,,  and  disposition  of  the  bankrupt  at  that 
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1815.       time,  the  statute  doe«  not  apply.    Now  I  feel  some  diffl 

j[j|~        in  carrying  this  case  to  such  an  extent ;  for  the  ship  was  i 

mgmmit       the  possession  of  the  bankrupt,  at  the  time  of  his  bank 

cy,  but  of   Young  the  captain ;  and  the  captain,  it  app 

knew  that  the  ship  had  been  assigned  to  the  Sharpet^ 

that  he   should  have  to  account  with  them  respectini^ 

and  had  so  communicated  to  the  Sharpet.    After  that  : 

inclined  to    think  that  what  had  taken  place  was  sofl 

to  subject  the  captain  to  account  with  the  Sharpes^  and  tl 

fore  that  at  the  time  of  Moires  bankruptcy,  he  was  in 

considered  as  agent  of  the  Skarpes^  and  could  not  havia 

tified  paying  orer   the   proceeds  to  Mair;  it  would 

been  inconsistent  with  the  terms  of  his  letter  to  them    to 

so.     It  is  true  indeed  that  they  never  made  any  answi 

his  letters,  nor  took  any  step  to  clothe  themselves  with  the 

session  :  but  I  cannot  say  that  through  their  neglect  in 

respect  the  captain  would  have  been  relieved  from  all  fa 

claims  of  the  Sharpes  /  and  if  be  would  not,  I  feel  some  < 

culty  in  saying  that  the  possession,  order,  and  dispositio 

this  property  was  in  Mair  at  the  time  of  hn  bankruptcy. 

upon  the  statute  of  EUs.  I  have  not  any  difficulty  in  sa; 

that  the  Sharpes  were  bound  to  take  possession  as  soon  a 

opportunity  offered.    Perhaps  it  was  their  duty  to  have  v 

ten  to  the  captain  immediately  upon  the  assignment.  But  I 

[  240  ]     ever  that  may  be,  it  was  certainly  their  duty  when  the  shi|; 

rived  in  this  country,  to  take  such  steps  as  would  vest  in  ti 

the  possession.   It  appears  they  were  apprized  of  the  ship*! 

rival  at  Cowes  in  Julj^^  yet  they  never  attempted  to  take  | 

session  themselves,  or  gave  any  orders  for  that  purpose, whei 

they  evidently  shewed  that  it  was  not  only  their  intention 

to  take  possession,  but  that  they  studiously  avoided  it.    I 

withstanding  this,  they  now  seek  to  set  up  their  claim  m 

the  bill  of  sale,  according  to  the  terms  of  which  they  ougk 

have  taken  possession.  By  their  neglect  so  to  do,  they  enal 

Mair  to  hold  out  a  (also  credit,  for  down  to  a  very  late  pei 

if  the  captain  had  been  asked  whether  the  ship  remained 

property  of  Mair^  he  would  have  answered  in  the  affin 

tive. 

Dampier,  J.  - 1  agree  that  there  ought  not  to  be  a  i 
trial.  With  respect  to  the  first  point  I  think  all  that  the  c 
tain  had  a  right  to  require,  was  that  the  ship  should  go 
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voyage,  but  no  farther.    On  the  second  point,  this  convey-       IS15. 
aoce,  as  it  seems  to  me,  falls  within  the  stat.  ofjac,  for  it  ap-       7: — 
pears  that  the  Sharpes  never  meant  to  take  possession  of  the       agdntt 
ship,  but  chose  rather  to  avoid  it.    Although  Mair  informed      C^i-snnie. 
4lie  captain  in  July^  that  the  proceeds  were  to  be  accounted 
Jar  to  the  Sharpes^  yet  1  think  the  order  and  disposition  is  to 
be  considered  as  being  with  Mair.    Afterwards  it  appears  that 
Mmr  must  have  communicated  by  letter  to  the  captain  that  he 
had  tfvnaferred  the  ship  and  cargo  to  the  Sharpes.     But  when 
the  captain  writes  to  the  Sharpes  that  he  was  to  be  accountable 
to  them  fi>r  the  proceeds,  and  afterwards  that  he  had  learned  that 
the  ship  and  cargo  had  been  transferred  to  them,  they  wholly 
decline  answering  his  letters,  and  neglect  to  clothe  themselves      [  ^50  ] 
10  any  way  with  the  possession,  so  as  to  shew  to  the  world  that 
they  were  the  owners,  or  to  enable  any  person  who  might  fur- 
niah  supplies  to  the  ship,  to  charge  them  in  their  character  of 
ownen.    Therefore  it  seems  to  me  that  they  left  the  order  and 
diqKMition  of  this  property  as  to  the  rest  of  the  world,  how- 
ever it  might  have  been  as  to  the  captain,  with  il/atr,  who 
<iDDld  not  make  a  valid  transfer  to  them,  without  something 
done  on  their  part  to  indicate  a  change  of  possession.    But 
this  the  Sharpes  studiously  avoided  to  do ;  and  therefore  Mair 
m  the  person  who  must  be  considered  as  having  at  the  time  of 
his  bankruptcy,  by  the  consent  of  the  Sharpes^  the  order  and 
diapoaition  of  this  property.    And  if  this  be  so,  there  ought 
Ml  to  be  a  new  trial. 

Rule  discharged. 


The  K1K6  against  The  Churchwardens  and  Overseers  of  the  Satwdmyt 
Poor  of  the  several  Parishes  of  St.  Margaret  and  St.  *^''"'^- 
JoHN,  Westminster. 

THE  Church  of  Si.  Jokn^  Westminster^  was  one  of  the  50  Although  a 
churches  built  pursuant  to  the  stat.  9  yinn.  c.  22.,  and  mMKUmua 

the  parish  was  divided  and  taken  from  that  of  St.  Margaret  the  church- 
wardens to 
a  clmrchHrmte,  j^t  it  liet  to  the  churchwardeni,  &c.  of  two  united  pariihet,  under  stat.  IC 
c.  ll.y  to  assemble  a  meeting  pursuant  to  «.24.  for  the  purpose  of  agreeing  upon  and  ascor- 
^Skt  '■miles  and  imtei  to  be  aasessed  for  the  repair  of  the  elnirch  of  one  of  thoae  pa- 
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1815.       pursuant  to  8tat.  10  Ann.  e.  II.  s.  8.  but  no  perpetual  difwion 

r~       of  the  two  parishes  according  to  the  mode  prescribed  in  s»  99. 

agtdnti  was  made,  and  the  rates  of  the  two  parishes  continued  joint. 
^^JjV^Jj^^"  The  parish  church  ♦of  St.  John  became  ruinous  and  required 
St.  Maroa-    repair,  the  ezpence  of  which,  upon  a  survey  made,  was  esti- 

RET.        mated  at  8500/.,  upon  which  the  churchwardens  and  overseen 
^         -i     of  St.  John'a  caused  notice  to  be  given  to  the  churchwardena 
and  overseers  of  St.  Margarei\  that  they  the  churchwarden! 
and  overseers,  together  with  the  vestry  or  principal  inhabitants 
of  Si.  John\  would  attend  in  the  vestry-room  of  St.  Margor 
reV%  on  Tuesday  in  Easter  week  at  the  hour  of  11  ^.  M.  to 
meet  the  churchwardens  and  overseers  and  the  vestry  and 
principal  inhabitants  of  St.  Margarefe,  for  the  purposes  men- 
tioned in  10  Ann. c.  11.  s.  94.,  i.e.  to  agree  upon  and  ascertain 
the  monies  and  rates  to  be  assessed  within  the  limits  of  the  two 
parishes/or  the  repair  of  the  said  church,  and  to  divide,  ascer- 
tain, and  apportion  such  monies  and  rates  in  manner  and  form 
as  directed  by  the  said  act,  and  that  due  notice  of  such  meet* 
ing  would  be  given  by  them  in  their  church,  and  they  required 
the  churchwardens  and  overseers  of  Si.  JUargareVs  to  give  the 
like  notice  in  their*s.    Notice  was  accordingly  given  in  the 
church  of  St.  John^  but  not  in  that  of  Si.  Margaret^  and  on 
the  day  appointed  for  such  meeting,  a  meeting  took  place  and  se- 
veral propositions  were  made  on  the  subject  of  the  repairs,  and 
the  mode  of  raising  the  money  towards  such  repairs,  and  mak* 
ing  a  church-rate  in  the  two  parishes  to  defray  the  same,  but 
the  chairman  refused  to  take  the  sense  of  the  meeting  upon 
them,  it  appearing  that  the  parish  officers  of  5/.  Margarets 
had  refused  or  neglected  to  give  due  notice  as  ihey  were  re* 
quired. 

Whereupon  a  rule  nisi  was  obtained  for  a  mandamus  to  the 
churchwardens  and  overseers  of  these  two  parishes  to  summoo 
[  1M3  ]      a  meeting  of  the  churchwardens  and  overseers,  and  of  the  ves- 
try or  principal  inhabitants  of  the  two  parishes,  for  the  pur- 
poses mentioned  in  the  above  notice. 

The  Attornej/'General  and  Holroyd  shewed  cause,  and  cited 
Rex  V.  Si.  Pei€r%  Thetford  (a)  to  shew  that  as  the  subject- 
matter  of  this  application  was  a  church-rate,  a  mandamus  would 
not  lie.  They  also  submitted  upon  the  construction  of  the  9ftb 
section  of  10  Ann.  that  the  rate  for  the  repair  of  the  respective 
churches  was  not  to  be  a  joint  rate^  but  was  to  be  dividiMl  and 

(«}  Sr.il. 364. 
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ned  separately  in  each  district  for  the  repair  of  the  re-       1815. 

tive  church  to  which  such  district  should  belongs    As  if     mTT" 

iflnld  appear  that  5000/.  were  necessary  for  a  church  rate,       mgmimtt 

of  that  sum  4800/.  were  required  for  repairing  the  church    ^^euoV 

Bit* JipAii,  and  800/.  for  that  of  SL  Margaret^  the  churchwar-    St.  Marga- 

i^'te*  are  to  diride  the  rate  upon  each  district  accordingly.         ^^' 

VgfMt  hardship  would  ensue  in  this  case^  if  it  were  other* 

lyltoeaase  the  parish  oiSi.  Margarei  have  hitherto  repaired 

PWWD  diurch  at  their  own  expence  without  oaUing  upon 

MknV 

differ  Curiam^  The  burthen  seems  to  be  intended  tobeeast 

he '  Baited  parishes,  for  they  are  first  to  agree  upon  and  as- 

HB  the  gross  sum  to  be  assessed  within  the  limits  of  the 

hull  parish  for  the  several  purposes  mentioned,  and  then  to 

la  and  apportion  the  same  upon  every  part  according  to 

hdoe  of  the  lands  and  estates  therein  assessable.    And  al- 

gh'this  Court  will  not  interfere  by  mandamus  to  compel 

Churchwardens,  &c  to  make  a  church-rate, 'which  is  pro-     [  253  ] 

f  of  ecclesiastical  cognisance,  the  rights  and  powers  of   . 

h  are  saved  by  the  act  (n),  yet  they  will  pUt  in  motion 

'^boctions  in  ardine  adj  i.  e.  to  assemble  in  order  to  inquire 

qpee  whether  it  be  fit  that  a  rate  should  be  made. 

Rule  absolute* 
Hen  was  in  support  of  the  rule. 

(a)  S.  26. 


The  KiMO  against  Barzey  and  Others.  Monday, 

1' 

'PQN  a  rule  nisij  obtained  for  an  information  in  nature  Upon  an  ap- 

of  quo  warranto  against  the  defendants  for  exercising  jJ^^J^^^* 
•ffices  of  burgesses  of  Pembroke^  the  affidavit  in  support  laformatioo, 
q  riile,t  which  wa^  made  by  three  deponents,  one  stating  th?fthi%- 
ilf  to  have  been  a  burgess  for  S9  years,  the  second  for  14  '*!'^^^  ^'^'^ 
p  and  the  third  for  30  years  and  upwards,  deposed  that  trary  to  the 
(4w  deponents)  had  been  informed  and  believed  it  to  be  j^*^^^' 
Uiat  by  the  constitution  of  the  borough  there  ought  to  be  charter,  the 

'  affidarit  mmt 

M^Ae  charier  waa accepted,  or tiiat  the  mage haabeea  in  conloniS^  to  the  charter;  and 
Bt^  alter  determining  that  the  aflidaTit  was  ill  for  omittins  w  to  «tate>  refascd  lesre  to 
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1815.       one  mayor,  and  12  of  the  more  discreet  men  of  the  bor 
r~'       called  common  councilmen,  and  no  more,  and  that  such  u 

fT*i|B  Kino 

tgtdnti       and  common  councilmen  were  constituted  by  a  chari 

aadoSen  ^^^  ^'f  ^^^  ^^^  ^^  ^^^  charter  directs  the  mayor  f 
chosen  from  among  the  said  19  common  councilmeni  and 
Ar  Buiny  years  past  many  persons  exceeding  the  number 
bad  usurped  the  olBoes  of  oeflmon  eooneihaeD,  ftc«  ton 
to  the  pnivisioos  and  directions  of  the  said  charter,  (ko^ 
then  it  prooeedM  to  state  that  one  ^.  1.  iStoilef  in  1807  oai 
[  954  ]  the  office  of  common  councilman,  there  being  then  18  esi 
common  councilmen,  and  afterwards  in  1809  usurped  the  • 
of  mayor,  not  being  one  of  the  IS  out  of  whom  the  n 
ought  to  have  been  chosen ;  and  whilst  so  usurping  the  < 
of  mayor,  together  with  others  who  pretended  to  be  the 
mon  council,  assembled  without  notice  to  the  burgesa 
large,  and  chose,  admitted,  and  swore  in  the  defendan 
burgesses.  But  the  affidavit  did  not  state  that  any  usage 
ever  obtained  conformably  to  the  charter  of  Rich.  3.  oi 
such  charter  had  ever  been  accepted. 

And  for  this  reason  Dasmcey^  who  shewed  cause,  obj( 
to  the  sufficiency  of  the  affidavit,  contending  that  in  the 
sence  of  any  allegation  that  the  charter  was  accepted,  or 
the  osage  had  been  conformably  to  it,  there  was  nothii 
shew  that  this  was  the  existing  and  governing  charter.r« 
borough. 

Sanieit  coit^rd  a!|;aed -that  enough  appeared  by  the  affi 
to  shew  both  an  acceptance  of  the  charter  and  an  usage  t 
it ;  for  the  affidavit  states  <<  that  by  the  constitution  of  lb 
rough  there  ought  to  be  a  mayor,**  &c.  whence  a  neee 
inference  arises  that  such  is  the  existing  usage,  else  how  i 
it  be  true  that  by  the  constitution  there  ought  to  be ;  am 
affidavit  adds  <<  that  such  mayor,  &c.  were  constitute 
charter  of  Rick.  3.'*  from  which  it  plainly  appears  tha 
charter  exists,  because  those  who  are  constituted  by  the 
ter  ought  to  exist. 

Lord  Ellinbououoh,  C.  J.  All  that  is  stated  upo 
£  255  ]  affidavit  might  be  predicated  of  a  charter  which  had  i 
been  accepted.  But  unless  it  is  sworn  to  have  been  aoee 
or  there  is  pregnant  evidence  of  having  acted  under  it,  to 
authorize  us  to  infer  its  acceptance,  we  cannot  proceed, 
constitution  of  this  borough  may  be  as  sworn  according  I 
charter,  but  unless  that  charter  was  accepted,  it  will  11 
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(he  existing  constitution ;  and  we  ought  to  see  that  by  the  affi-        1815. 

dsTitf •    To  shew  it  to  be  the  eflScient  rule  for  the  government       

of  the  borough,  it  ought  to  be  stated  that  such  is  the  usage  of     '^^1^^^ 
the  borough,  or  that  the  charter  was  accepted.    This  is  a  very      ^^^*^ 
loow  manner  of  deposing  to  the  fact  *^  OtlMn. 

DamfibIi,  J.  This  seems  to  be  an  experiment  to  moid 
deporing  to  the  acceptance  of  the  charter.  I  never  remember 
a  rvie  of  this  aort  granted  without  a  posiUfe  affidavit  that  the 
cinrfer  was  accepted  and  acted  npon. 

StrnrkU  then  prayed  for  leave  to  amend  the  affidavit. 

But,  per  Curiam^  that  would  be  a  dangerous  precedent ;  the 
parties  most  make  a  new  application. 

Rule  discharged. 


4^  [  «5fi  ] 

^^^nft^wsTORNB  against  Wilkinson  and  Others.  Momdm^, 

/mm  5th. 

DEBT  by  the  sheriff  of  the  county  palatine  of  Lancaster^  vn^n  the 
on  atat  29  EU%.  c.  4.,  for  poundagCi  also  for  work  and  ^^j^^^^^ 
labour,  money  paid^  and  on  an  account  stated.    Plea  NU  and  recdred  ' 

^j^-  tbeaioiiej, 

«»«•  andaftemwb 

At  the  trial  before  Le  Blanc.  J.,  at  the  last  Lancaster  as*  th«  judgment 

•  .«  .1  .  and  ezeentiim 

amen,  the  case  was  this :  beinreetaside 

The  defendants  having  recovered  in  an  action  against  one  ^'  ^^^^ 
BUrnnt  upon  promises,  proceeded  against  the  bail,  and  sued  moneyoniend 
oat  a^.  fa.  against  them  directed  to  the  sheriff  of  the  county  of  |!^|7£^' 
Ijssieaster  indorsed  to  levy  449/.  lOf.,  besides,  &c.  under  which  with  the  aiMut 
the  sheriff  levied,  and  received  the  money.    After  wards  judg-  ^f^,  heUthat 
meot  and  execution  against  the  bail  were  set  aside  for  irregu-  %\^^^^ 
larity,  and  the  money  was  ordered  to  be  returned  ;  in  conse-  does  not  take 
qaeiice  of  which  the  sheriff,  with  the  assent  of  the  defendants'  ^^J^^ 
attorney,  paid  back  the  money  to  the  bail.    And  it  was  ob«  tUm  of  deht 
jected  that  since  the  stat.  43  O.  S.  c.  46.  s.  5.  debt  does  not  ^S^^  ^ 
lie  for  the  sheriff  against  the  plaintiff  in  the  action  for  poundage  Us  poundage. 
for  executing  a  jfE.  yh.,  but  the  same  ought  to  be  levied  upon 
the  goods  of  the  defendant  over  and  above  the  sum  recovered 
bj  the  judgment.    Sdly,  Admitting  that  in  general  the  action 
would  lie,  yet  in  this  case,  where  the  judgment  and  execution 
have  been  set  aside  and  the  money  restored,  the  sheriff  shall 
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1815. 

Rawitoiuie 

mguimU 
WlLKINION. 

[♦  257  ] 


[268] 


not  have  it.  The  learned  Judge  directed  a  verdict  fur  the 
plainliflT,  reserving  liberty  to  the  defendants  to  move  for  a  non- 
suit. 

'Accordingly,  a  rule  nisi  having  been  obtained  in  the  last 
term,  Richardson  (with  hiro  Scarlett)  now  shewed  cause,  and 
argued  that  by  stat.  29  Eliz.  c.  4.  the  sheriflT  might  have  debt 
for  his  poundage,  and  for  this  he  cited  Lysier  v.  Bramhjf  (o), 
Jaysm  i.  Rash  (6),  White  v.  Haugh  (c).  And  the  43  G.  3. 
e.  46.  does  not  take  from  the  sheriflT  generally  his  remedy 
against  the  plaintiff  for  poundage,  &c.,  but  only  provides  that 
in  certain  cases,  as  where  execution  is  against  the  goods  and 
not  against  the  person,  the  plaintiff  may  levy  the  poundage 
over  and  above  the  sum  recovered.  For  if  the  goodfl  he  insuf- 
ficient for  the  plaintiflT  to  levy  both  debt  and  poundage,  it  is 
plain  that  unless  the  sheriflT  may  demand  his  poundage  of  the 
plaintiflT,  he  will  be  without  remedy,  which  the  statute  could 
never  intend.  Therefore  his  remedy  shall  be  entire  as  before 
the  statute,  either  to  retain  for  his  poundage,  or,  if  he  pay 
the  money  over,  to  have  his  action.  Now  the  sheriflT  in  this 
case  has  not  retained,  but  in  pursuance  of  the  order  of  the 
Court,  and  with  the  assent  of  the  defendants,  has  restored  the 
whole  sum  levied ;  therefore  he  shall  have  his  action,  unless 
he  is  not  entitled  to  poundage  by  reason  that  the  judgment  and 
execution  have  been  set  aside ;  but  Earle  v.  Plummer  ((f),  AU 
chin  V.  Wells  (r),  BuHen  v.  ^iff/r^(/),all  shew  that  this  makes 
no  diflTerence,  for  if  the  sheriflT  has  regularly  levied,  he  is  en- 
titled to  poundage,  and  has  nothing  to  do  with  the  regularity 
or  irregularity  of  the  antecedent  proceedings. 

J.  Parke^  contra^  submitted  that  since  the  stat.  43  G,  3.  r* 
46.  the  sheriflT  shall  no  longer  demand  his  poundage  of  the 
plaintiflT,  who  sues  the  execution,  but  shall  levy  it  upon  the 
defendant's  goods.  For  the  words  of  i.  3.  that  *^  the  plaintiff 
may  levy  the  poundage,**  &c.  are  compulsory  upon  him  that 
he  must  levy ;  'in  the  same  manner  as  the  words  of  the  stat. 
9  W,  3.  c.  11.  s.  8.  that**  the  plaintiflT  may  assign  breaches,** 
&c.  are  compulsory  on  him  so  to  do  (a).  And  supposing  the 
late  statute  has  made  no  diflTerence  in  respect  of  the  sheriib' 
right  to  poundage,  yet  in  this  case  be  shall  not  have  his  actioBy 
for  by  the  89  Eliz.  c.  4.  he  is  entitled  only  to  poundage  **  upon 
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soch  sum  as  be  shall  levj  or  extend,  and  deliver  in  execution J'^       1815. 

Wherefore,  as  he  has  not  made  a  levy  as  complete  as  the  sta-       

tote  prescribes,  he  has  no  right  to  poundage ;  and  before  he       ggiOmtt 
can  have  an  action  he  ought  to  return  the  writ,  and  that  he-   ^lucwsoir. 
has  levied.    Alehin  v.  Wells  and  Bullen  v.  Amley  do  not  de« 
tide  that  the  sheriff  may  become  an  actor  and  bring  debt  for 
his  poundage,  for  in  those  cases  the  sheriff  was  the  party^ 
defendant. 

Per  Curiam.  The  execution  being  irregular  was  owing  to 
the  bait  of  the  defendants  and  not  of  the  sheriff,  and  there- 
fore he  shall  not  be  deprived  of  his  poundage  on  that  account. 
And  the  43  G.  S.  c.  46.  does  not  vary  his  rights,  but  gives  a 
boon  to  the  plaintiff  in  the  action,  who  is  entitled  to  levy  un- 
der an  execution  against  the  goods  of  the  defendant,  that  he 
may  levy  the  poundage,  fees  and  expenses  of  the  execution, 
over  and  above  the  sum  recovered  by  the  judgment.  Before  r  259  1 
this  statute  the  sheriff  used  to  levy  the  sum  recovered  by  the 
judgment,  and  satisfy  himself  out  of  it  for  the  poundage,  and 
pay  over  the  residue,  but  now  the  plaintiff  may  also  levy  the 
poundage,  which  is  more  than  he  could  before  do.  And>the 
aothorities  referred  to  have  determined  that  the  sheriff  is  en- 
titled to  poundage  if  he  .levy,  and  that  in  such  a  case  as  the 
present  be  shall  not  be  ruled  to  return  the  writ. 

Rule  discharged. 


Stephens  and  Others,  Assignees  of  Spenoer  and  Another,  jtionday. 

Bankrupts,  against  Elwall.  -^mm  ^^> 

f  m  ikOVER  for  gtx>ds.     Plea,  not  guilty.     At  the  trial  Awrrutinty 
X    before  Le  Blanc^  J .  at  the  last  Lancaster  assises  the  case  ^|^,^^^  '"^ 
was  this :  ty>«gb  the  tct 

The  bankrupts  being  possessed  of  the  goods  in  question  be  donH^^'^ 
sold  them  after  their  bankruptcy  to  one  Deane^  to  be  paid  J^J^^^ 
for  by  bills  on  Heaihcote^  who  had  a  house  of  trade  in  JLon^  mMter. 
dbH,  and  for  whom  Deane  bought  the  goods.    Heathcote  was 
m  America^  and  the  defendant  was  his  clerk,  and  conducted 
the  business  of  the  house.    Deane  communicated  to  the  de- 
fendant information  of  the  purchase  on  the  day  it  was  made, 
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1815.       and  the  goods  were  afterwards  delivered  to  the  defendant,  and 
he  disposed  of  them  by  sendinir  them  to  America  to  Heathcoie* 

Stspheni  V  ^ 

againn  No  demand  was  made  upon  the  defendant  until  nearly  two 
Elwall.  years  after  the  purchase.  The  learned  Judge  inclined  to  think 
and  so  stated  to  the  jury,  that  if  the  defendant  was  acting 
merely  as  the  clerk  of  HealhcoU  he  was  not  liable ;  but  if  he 
was  transacting  business  for  himself,  though  in  the  name  of 
[  260  ]  another,  then  he  would  be  liable.  The  jury  found  a  verdiet 
for  the  defendant.  And  upon  a  rule  nisi  obtained  in  the  last 
term  for  a  new  trial,  in  order  to  question  the  accuracy  of  the 
learned  Judge^s  direction  in  point  of  law,  Perkins  v.  Smith  (a) 
was  cited,  and  it  was  contended  that  the  defendant  being  a 
tort-feazer,  no  authority  that  he  could  derive  from  his  master 
would  excuse  him  from  being  liable  in  this  action. 

Park^  who  now  shewed  cause,  refeved  to  the  report  of 
Perkins  v.  Smithy  in  Sayer^  40.  and  said,  that  the  decision 
went  too  far,  and  that  it  had  not  been  approved  of  by  Law* 
fffice,  J.,  when  cited  to  him  on  the  western  circuit.  And 
he  took  this  difference,  that  there  the  defendant  received  the 
goods  with  knowledge  that  the  bankrupt  had  absconded  and 
shot  up  shop.  But  in  this  case  no  demand  was  made  until 
two  fears  after  the  purchase;  therefore  it  would  be  a  great 
hardship  if  the  defendant  were  to  be  liable  in  respect  of  a 
demand,  which  firom  the  lapse  of  time  it  is  impossible  to  com- 
ply with. 

Tapping  and  Richardson^  cantrd^  argued  that  the  very  as- 
suming to  dispose  of  another  man^s  property,  was  a  convert 
sion,  and  cited  APCombie  v.  Dames  (b)  in  support  of  that  po* 
sition;  and  in  Pottery  Assignee^  v.  Starkie^  Exch.  M.  7. 
1807,  the  Court  held  the  sheriff  liable  in  trover  though  he 
•eized,  sold,  and  paid  over  the  money  before  commission  is- 
sued, and  before  any  notice,  saying  this  necessarily  followed 
from  Cooper  ▼.  CkiUjf  (c)^  for  it  was  an  unlawful  interfereiiee 
with  another's  goods. 
[  201  ]  Lord  Ellen  BOROUGH,  C.  J.    The  only  question  is,  whe- 

ther this  is  a  conversion  in  the  clerk,  which  undoubtedly  was 
so  in  the  master.  The  clerk  acted  under  an  unavoidable  ig^ 
norance  and  for  his  master's  benefit  when  he  sent  the  goods  to 
his  master ;  but  nevertheless  his  acts  may  amount  to  a  coo- 
version  ;  for  a  person  is  guilty  of  a  conversion  who  intermed- 

W  I  Wlk.  32S.  (*)  6  Emu  MS.  (c)  I  »mrr.  80. 
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irith  my  property  and  disposes  of  it,  and  it  is  no  aoswer       1815. 

be  acted  under  authority  from  another,  who  had  himself     ^ 

Lthority  to  dispose  of  it.  And  the  Court  is  governed  by  agMbm 
riiiciple  of  law,  and  not  by  the  hardship  of  any  particular 
:  J^or  what  can  be  more  hard  than  the  common  case  in 
Mil  where  a  servant  has  done  some  act  in  assertion  of  his 
v^a  right,  that  he  shall  be  liable,  not  only  jointly  with  his 
m^  but  if  his  master  cannot  satify  it,  for  every  penny  of 
liole  damage ;  and  his  person  also  shall  be  liable  for  it ; 
ihat  is  still  more,  that  he  shall  not  recover  contribution  i 
k-Blanc,  J.  I  think  the  rule  of  law  is  very  different 
what  I  considered  it  at  the  trial.  The  great  struggle 
«t  the  trial  was,  whether  the  goods  were  for  ffeaihcoie 
it;  bnt  that  makes  no  diOerence  if  the  defendant  con* 
i  tbem.    And  here  was  a  conversion  by  him  long  before 

MBBOd* 

Ptr  Curiam,  Rule  absolute. 


AsTEY  agttinsi  Emert.  ^"fe 

iSUMPSIT  for  goods  sold  and  delivered,  and  the  money  l.,  a  corn- 
eounts.    Plea,  non  ossumpsiL    At  the  trial  before  Bay*  ^**^^*to^'ii 
-.at  the  last  Nottinghamshire  assizes  the  case  was  thus :     barley  of  the 
e  action  was  for  the  price  of  a  quantity  of  barley,  the  Jlfcidant*  to* 
wtj  of  the  plaintiff,  which  Longsiqffe^  a  eorn&ctor  at  beddiTeredat 
ngham^  on  the  18th  of  Novembery  agreed  to  sell  to  the  at  a,  to  so 
dant  at  S8i.  per  quarter.    The  barley  being  then  in  the  ^'f^^^f 
I  of  one  Turner  for  the  purpose  of  being  kiln-dried,  and  wUch  went 
jtkjfe  having  a  warehouse  at  Der&y,  it  was  agreed  that  it  ^a^f^^'' 
Id  ba  delivered  at  Langstaffe^B  warehouse  there,  to  go  by  quarter, which 
rat  boat  of  Longstqffe  which  went  from  Nottingham  to  price oni^ 
f^    The  SSs.  per  quarter  was  a  higher  price  on  account  ^^^^ 
e  delivery  being  to  be  made  at  LongstqffVs  expence.  deiiTeredat 
defendant  went  to  Turner^  told  him  that  he  had  bought  t^^^j^^ 

being  Uien  in 
48  of  T,f  the  defendant  desired  him  to  Bee  it  delivered  and  measnred  and  put  op  properly, 
iteley  was  sent  by  ^'s  first  boat,  and  the  Inrdioe  delivered  to  the  definidanty  who  re- 
iitlaie  to  pay,  bot  afterwards  refused  to  accept  the  barley :  Held  in  mmrnptU  for  the  price 
is  was  a  contract  tor  the  sale  of  goods  within  29  Car.  2.  c.  3.  #.  17.,  and  not  a  mixed  oon- 
r  ttw  cairiage  as  weU  as  sale,  thoogh  the  price  was  enhaneed  by  the  carriage ;  and  that  the 
urt^t  haring  appointed  the  putlcnlar  boat,  and  baring  dcilred  T.  to  Inipect  the  loading,  did 
oaat  to  aa  acceptance  on  ait  part. 
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1815.       the  iMrley,  and  desired  hiin  to  see  it  delivered,  and  meaiuredf 
J  and  put  up  properly   Tvro  or  three  days  afterwards  the  barley 

ogainH  was  Sent  by  Longstaffe^s  first  boat,  and  on  the  S6lh  of  No* 
^"■■Kv.  vember,  Long$iaffe'%  clerk  saw  the  defendant  at  Derby  and  de« 
lifered  him  the  invoice,  and  the  defendant  took  it  and  re- 
quested a  week  longer  to  pay  the  money,  which  was  allowed 
him.  On  the  same  day,  however,  he  gave  notice  that  he  would 
not  accept  the  barley.  The  barley  arrived  at  Longitaffe^t 
warehouse  at  Derby  on  the  Ist  of  December*  It  was  objected 
[  263  ]  for  the  defendant,  upon  the  statute  of  frauds  (a),  that  this  being 
a  contract  for  the  sale  of  goods  for  the  price  of  upwards  of  10/., 
was  void  for  want  of  part  acceptance,  or  earnest,  or  some  note 
in  writing.  To  which  it  was  answered,  that  this  was  not  simply 
a  contract  for  the  sale  of  goods,  but  a  mixt  contract  for  the 
carriage  as  well  as  the  sale  of  (hem  ;  for  the  3&s.  included  the 
price  for  carriage.  The  learned  Judge  being  of  opinion  that 
it  was  a  sale  within  the  statute,  directed  a  nonsuit,  but.  gave 
leave  to  the  plaintiff  to  move  to  enter  a  verdict. 

Accordingly,  Vaughan  Serjt.  obtained  a  rule  nisi  in  the  last 
term,  and  made  a  second  point,  viz,  that  here  was  a  delivery 
to  the  defendant;  for  the  defendant  not  only  directed  the 
mode  of  conveyance,  but  appointed  the  particular  boat,  viz. 
Longstaffe's  first  boat,  and  employed  Turner  to  look  to  the  de- 
livery for  him.  Therefore  the  delivery  on  board  the  boat  at 
Noiiingham  was  a  delivery  to  the  defendant,  and  the  defend- 
ant so  considered  it,  for  when  he  had  notice  of  it,  he  obtained 
time  for  payment. 

Cbpfey,  Serjt.  and  Reader  shewed  cause ;  and  argued  that  if 
the  answer  given  to  the  objection,  made  at  the  trial,  could 
prevail,  it  would  avoid  the  statute  in  every  case  where  a  sale 
is  to  be  followed  by  delivery  of  the  goods.  For  in  every  such 
case  the  trouble  of  the  delivery  might  be  said  to  form  one  in- 
gredient amongst  others  in  the  price.  But  they  urged  that  the 
price  of  any  commodity  was  one  entire  thing,  and  could  not 
[  M4  ]  be  divided  into  so  many  payments  as  there  might  be  considera- 
tions included  in  the  price.  In  Kent  v.  Huskinsan  (a)  the 
goods  were  to  be  delivered,  and  there  was  one  entire  price, 
yet  adjudged  that  it  was  a  sale  within  the  statute.  8dly,  As  to 
the  delivery,  the  pointing  out  the  first  boat  was  only  to  fix  the 
time  and  not  the  place  of  delivery,  for  by  the  terms  of  the 
agreement  the  delivery  was  to  be  at  the  warehouse  at  Derby  i 

(«)  29  C«f. 2. c. 3. #.  17.  (•)  ZB.9tP. 233. 
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lod  tbe  boat  was  the  vendor's  own  boat,  so  that  the  barley  was       1615. 
aever  out  t>f  bis  custody.  7" 

Jm  Balguy  (with  him  Vaughan  Serjt.)  contra^  observed,  agaimt 
that  Ldrngsiafft  was  not  the  vendor,  but  only  agent  of  tbe  '^^^^^* 
vendor  fi»r  the  purpose  of  sale ;  but  for  the  purpose  of  the 
delivery  was  agent  for  the  vendee,  because  the  vendee  made 
-hiei  his  appointee  to  receive  the  barley.  And  he  farther 
iiMStod  iipon-4he  points  made  at  the  trial  and  when  the 
rvle  nisi  was  obtained,  particularly  as  to  Turner*^  being  di- 
rected by  the  defendant  to  inspect  tbe  measuring  and  loading 
ef  tbe  barley. 

liord  Ellbn BOROUGH,  C.  J.  I  do  not  find  that  Turner 
did  may  corporal  act  at  the  time  of  the  loading  to  shew  that 
-he  was  acting  for  the  owner,  or  that  he  was  to  exercise  any 
olber  ofBee  than  that  of  a  spectator.  The  barley  being  in  bis 
kande  at  the  time  of  the  sale,  it  was  natural  enough,  because 
it  was  beneficial  to  the  defendant,  to  avail  himself  of  the  op- 
portODity  of  Turner^  presence  to  see  that  the  quantity  was 
correct,  and  the  quality  uninjured  by  the  loading,  which  he 
might  do  without  meaning  that  it  should  amount  to  an  ac^ 
ceptaace  on  his  part.  And  if  this  had  been  a  mixt  contract, 
oae  Aonld  have  expected  a  separate  charge  for  the  delivery. 

Batlbt,  J.    At  the  time  when  Turner  was  to  inspect  the      [  ^^*  1 
loadfDg  of  the  goods,  it  is  plain  that  the  vendee  had  no  right 
te  have  them,  for  they  were  to  be  delivered  at  Derby. 

Dam  PIER,  J.     This  is  no  more  than  the  case  of  a  farmer 
who  sells  bis  corn  to  a  miller  to  be  delivered  at  the  mill. 

Per  Curiam,  Rule  discharged. 


DoB».oa  the  Demise  of  Spbncbr,  again&t  Godwin  and     Monday, 

Others.  . 


EJECTMENT  upon  a  proviso  for  re-entry  for  assigning  Leaieforyean 
without  the  leave  of  the  lessor.     At  the  trial  before  ^^^^^"^ 
Dammer.  J.  at  the  last  Wiltshire  assizes  the  case  was  this: —  rent, and lei- 

«        '•  see  covcniuto 

with  leMor  tliat  he  will  pay  the  rent,  and  will  not  assign  without  leave  of  lessor,  provided  that  if 
the  not  be  In  arrear,  or  if  all  or  any  of  the  covenants  herei»after  conUined  on  the  part^  of  lessee 
«hfA  he  hcoken,  it  shall  be  lawfol  for  lessor  to  Te>enUr ;  and  there  were  no  covenants  on  the  part 
of  leMee  after  the  proviso,  but  only  a  covenant  by  lessor  that  lessee  paying,  &c.  and  performing 
all  and  every  the  covenants  Aermnbe/we  contained  en  his  part  to  be  performed,  &c.  should  quietly 
«4PVs  Held  that  lessor  could  not  re-enter  for  breach  of  tbe  covenant  not  to  assign,  for  the  pro- 
tSo  is  i«strained  by  the  word  hereinajter  to  subsequent  coveoaots,  aad  though  there  were  none 
SQch,  yet  the  Court  coi^  not  reject  the  word. 

Vol.  IV.  O 
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1815.  The  lands  were  demised  to  the  defendant  by  indentdre  foi 

*r~        years,  rendering  rent,  and  the  defendant  covenants  by  the  sail 

€^n9t       indenture  that  be  will  pay  the  rent,  &c.  and  will  not  assign  thi 

Godwin,  premises  or  any  part  thereof  without  leave  of  the  lessor,  pro 
vided  always  that  if  the  said  rent  shall  be  in  arrear  for  91 
days,  &c«  or  if  all  or  any  of  the  covenants  or  agreements  here* 
inafter  contained,  on  the  part  of  the  lessee  to  be  done  and  per 
formed  according  tb  the  true  meaning  of  thesai»  presents,  abal 
happen  to  be  broken  in  any  respect,  then  it  shall  be  lawful  fd 
the  lessor  to  re-enter,  &c.    And  there  were  not  any  covenanti 

£  260  ]  after  this  proviso  on  the  part  of  the  lessee,  but  only  a  covenaa* 
on  the  part  of  the  lessor,  that  the  lessee  paying  the  said  rent, 
&c.  and  performing  all  and  every  the  covenants  hereinbejbrt 
contained  on  bis  part  to  be  performed,  &c.  should  quietly  en- 
joy^&c.  The  defendant  entered  and  afterwards  assigned  a 
part  without  leave.  And  it  was  objected  at  the  trial  that  this 
was  not  a  forfeiture  of  the  lease  within  the  proviso,  by  reasoo 
that  the  covenant  not  to  assign  preceded  the  proviso,  and  the 
proviso  only  relates  to  covenants  hereinafter^  i.e.  that  follow, 
and  not  that  precede  it.  And  of  such  opinion  was  the  learned 
Judge,  being  inclined  in  a  case  of  folrfeiture  to  hold  to  a  strict 
construction,  and  not  thinking  himself  at  liberty  to  reject  the 
word  hereinqfler;  and  so  he  directed  a  nonsuit. 

Burraugh  in  the  last  term  obtained  a  rule  nisi  for  a  new 
trialy  and  he  said  that  to  hold  this  proviso  not  to  extend  Id 
preceding  covenants  was  to  defeat  its  operation  in  totOy  be- 
cause there  was  not  any  subsequent  covenant  to  which  it  could 
by  possibility  be  applied.  And  the  words  of  this  proviso  are 
as  much  the  words  of  the  lessee  as  of  the  lessor,  wherefore  it 
shall  be  taken  as  strongly  against  him ;  and  the  rule  of  law 
which  requires  a  strict  construction  in  cases  of  forfeiture,  does 
not  require  that  it  should  be  such  as  must  necessarily  defiiat 
the  intention  of  the  parties.  The  rule  is  borrowed  from  the 
construction  of  conditions  precedent,  which  must  be  literally 
performed  before  the  estate  can  vest ;  but  on  a  condition  sob- 
sequent,  as  in  this  case,  where  the  estate  is  vested,  but  depends 
for  its  continuance  on  the  breach  of  the  condition,  the  rule  is 

[  Vff  1  iiot  so  strict  (a).  And  it  appears  by  Co' Lit.  213  a.,  that  words 
in  a  condition  shall  b^  taken  out  of  their  proper  sense,  uP^res 
magis  vakat  qumn  pereai ;  therefore  in  this  case  the  word  t^er 
may  either  be  rei^d  be/bre^  or  it  may  be  rejected  as  insensible  and 
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makiiig  the  proviso  of  none  effect ;  or  according  to  Plowd.  (a),        181 5. 
tbe  Court  may  so  marshal  the  words,  f .  e,  by  making  the  pro-        "■"■"" 
fiso  in  this  instance  change  place  with  the  covenants,  that       t,^^ti 
the  one  part  may  be  consistent  with  the  other,  and  the  whole      Ooownt, 
have  effect.    Or  if  the  cpvenant  ^^  that  the  lessee  payings  and 
parfbrming  all  and  every  the  covenants  hereinbefore  contained^ 
.  shmll  quietly  enjoy,"  which  follows  the  proviso,  be  construed 
to  be  in  effect  a  covenant  on  the  lessee's  part  that  he  will  per- 
form the  preceding  covenants,  then  it  will  draw  down  those 
covenants  to  the  subsequent  part  of  the  lease  the  same  as  if 
they  had  been  repeated  after  the  proviso. 

JLem^  Seijt.,  Gaselecy  Mereweather  (with  them  Batflj/) 
shewed  cause,  and  took  a  difference  between  covenants  and 
conditions,  viz.  that  a  condition  which  destroys  or  defeats  the 
estate  or  grant  is  to  be  construed  strictly,  but  a  covenant  is  to 
be  construed  according  to  the  intention  of  the  parties.  And 
in  this  case  the  lessor  is  not  without  a  remedy  upon  the  co- 
venant, though  for  the  defect  in  the  proviso,  which  shall  be 
eonstrued  literally,  he  is  not  intitled  to  re-enter.  And  as  to 
giving  hereinafier  a  different  sense,  or  rejecting  it,  or  tran»- 
posing  the  clauses  in  order  that  it  may  have  effect,  supposing 
it  oQuld  be  done,  how  does  it  appear  that  instead  of  serving 
the  intent  of  the  parties,  this  might  not  be  defeating  it  ?  For  [  268  ] 
suppose  the  parties  intended  to  add  other  covenants  after  the 
proviso,  they  might  have  used  this  word  for  the  express  pur- 
pose of  restraining  the  proviso  to  such  covenants;  and  it  does 
jDot  follow  because  there  are  no  such  covenants  as  the  parties 
intended  that  it  should  relate  to,  that  it  must  relate  to  such 
covenants  as  they  did  not  intend.  The  doctrine  from  Plowd. 
is  only  applicable  to  cases  of  devise,  where  the  intent  is  the 
principal  point  to  be  considered.  And  as  to  the  words  paying 
aad  perfbrmingy  &c.  in  the  covenant  which  follows  the  proviso, 
they  do  not  amount  to  words  of  covenant  on  the  part  of  the 
leasee,  but  only  to  words  of  condition. 

,  Burroughs  (with  him  Moore  and  C  F.  Williams)  contra, 
ar/paed,  that  deeds  like  wills  were  to  be  expounded  according 
to  their  intent,  which  was  to  be  sought  out  from  the  whole 
language  of  the  instrument,  ex  antecedentibus  et  consequentibus,  . 
and  not  from  the  misuse  of  one  particular  word.  And  here 
can  be  no  doubt  of  the  intent,  for  tbe  lease  contains  all  the 
.usual  covenants^  and  in  the .  usual  order>  and  therefore  it  is 

(«]  p.  523. 540. 
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1815.        roost  improbable  that  any  others  should  have  been  conteni« 

"T  plated,  and  the  proviso  follows  in  the  ordinary  way;  where- 

agaimt        fore  it  IS  plain  that  by  a  clerical  error,  hereinafter  is  written, 

Godwin,      ^yhere  it  ought  to  have  been  hereinbefore.    Then  why  may  not 

this  word  be  rejected  ?     In  the  case  of  a  marriage  settlement 

important  words  may  be  rejected  for  the  sake  of  the  intention, 

as  in  Smith  v.  Parkhurst  (a) ;  and  so  they  may  in  a  notice  to 

quit,  where  the  intention  is  manifest  (b). 

[  269  ]  Lord  Ellenbo rough,  C.  J.  I  believe  the  safest  rale  for 
the  construction  of  these  instruments  is  to  construe  them  ac« 
cording  to  the  letter,  unless  we  can  see  a  decisive  reason  for 
departing  from  it.  Now  according  to  the  letter  there  can  be 
no  doubt  that  '^  hereinafter  contained"  will  not  embrace  cove- 
nants which  go  before.  One  thing,  however,  has  introduced 
a  doubt  into  my  mind,  and  it  is  this,  that  covenants  which  re- 
spect the  enjoyment  or  the  termination  of  an  estate,  are  cove- 
nants that  relate  fo  the  same  subject-matter.  Therefore  -if  I 
find  the  words  hereinafter  and  hereinbefore  in  each  of  these, 
evidently  relating  to  the  same  covenants,  perhaps  I  ought  to 
construe  them  in  the  same  sense.  Now  the  covenant  for  quiet ' 
enjoyment  is,  that  the  lessee  paying  the  rent  and  performing 
the  covenants  hereinbefore  contained,  shall  quietly  enjoy,  &c.; 
and  the  proviso  for  re-entry  for  non-performance  of  covenants 
is,  if  all  or  any  of  the  covenants  hereinafter  contained  shall  be 
broken,  &c.  As  these  two  covenants  respect  the  period  of  en* 
joyment  of  the  estate,  I  incline  very  much  to  construe  them 
together,  and  as  relating  to  the  same  covenants,  in  which  case 
hereinbefore  in  the  one  would  be  inconsistent  with  hereinafter 
in  the  other,  and  I  should  reject  hereinafter^  upon  the  rule  of 
ex  antecedentibus  et  consequentibus  optima  est  construction  But 
on  the  other  hand,  if  the  plaintiflfhad  declared  upon  this  lease, 
and  set  it  out,  omitting  the  word  hereinafter^  or  substituting 
in  its  place  herdnbefbrcy  I  am  afraid  on  non  est  factum  he  mast 
have  been  nonsuited.  Without  professing  then  to  be  free 
from  considerable  duabts,  I  think  the  safest  course  is  to  give 
to  this  instrument  a  sense  aeconKng  4o  its  letter,  particularly 
as  thip  is  only  a  nonsait.'    I  therefore  think  the  nonsuit  inaat 

[  370  ]      be  sastainedy  though  for  the  reasons  stated  I  entertain  boifsl- 
derable  doubt  whether  I  haVe  come  to  the  right  concluaion. 

La  Bla  Nc,  J.    I  think  we  ought  to  be  perfectly  satisfied  of 
the  intent,  before  we  consent  to  make  so  material  an  alteration 

(a)  6  Bro,  P.  C.  351.    3  Aih,  135.  (A)  Doe  r.  KighiUy,  7  T,  R,  63. 
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t»  that  which  we  are  desired  to  make.    But  I  cannot  positively        1815. 

say  that  the  parties  might  not  have  had  it  in  view  to  insert        . 

some  covenants  after  this  proviso,  and  if  they  had  any  such  againsi 
inteotion,  the  word  "  hereinafter"  would  have  stood  properly  Godwin. 
in  the  place  in  which  it  does.  But  we  are  desired  io  say,  that 
the  parties  had  no  such  intention,  that  is,  to  put  a  construc- 
tion on  this  instrument  from  conjecture  that  they  had  no  such 
intention.  The  Court  1  think  cannot  do  that,  for  in  order  to 
do  it  we  must  reject  the  words  ^^  hereinafter  contained,"  by 
which  we  must  entirely  alter  the  frame  and  sense  oFthe  whole 
clause;  therefore  I  think  we  cannot  reject  these  words.  If 
indeed  the  intention  of  the  parties  were  perfectly  clear,  we 
should  be  bound,  though  in  a  case  of  forfeiture,  to  give  to  the 
iastrnment  a  sense  conformably  to  such  intention  ;  yet  it  would 
be  diflScult  to  reject  clear  and  positive  words;  but  in  this  case 
I  am  not  so  fully  satisfied  of  the  parties'  intention  as  to  find  it 
necessary  to  reject  any  thing. 

Batley,  J.     If  wc  could  see  clearly  the  intention  of  the 
parties,  we  ought  to  adopt  that  construction  which  would  best 
give  effect  to  the  intention.     Now  here  it  is  plain  there  is  a 
mistake  somewhere,  but  where  it  lies  I  am  at  a  loss  to  discover. 
As  the  lease  now  stands,  '^  hereinafter  contained*'  is  incorrect, 
because  there  are  not  any  subsequent  covenants  on  the  part  of 
the  lessee  to  which  it  can  apply ;  but  whether  the  error  lies  in 
the  insertion  of  those  words,  or  in  the  omission  of  other  cove-      [  ^71  1 
nants,  I  am  at  a  loss  to  conceive  with  any  sufficient  certainty 
to  be  able  to  determine*  that  those  words  ought  to  be  struck 
out.     For  suppose  the  lease  had  contained,  after  the  proviso, 
certain  covenants  on  the  part  of  the  lessee,  which  before  the 
execution  had  been  struck  out,  and  that  there  had  been  a  me- 
morandum declaring  that  they  had  been  erased  before  execu- 
tion, what  construction  could  we  then  have  put  on  tha  pro- 
viso.    Ousrht  we  to  have  said  in  that  case  that  '^  hereinafter,'* 
though  meant  to  apply  to  the  covenants  originally  introduced, 
now  that  they  are  struck  out,  must  be  applied  to  the  preceding 
covenants?     If  that  would  not  be  a  right  construction,  if  the 
erasure  appeared  on  the  face  of  the  instrument,  how  can  I 
tell  that  such  is  not  in  effect  the  present  case,  though  it  does 
not  appear  on  the  face  of  the  instrument  ?  The  original  draft 
of  the  lease  might,  for  any.  thing  I  know  to  the  contrary,  have 
contained  subsequent  covenants,  and  they  may  have  been 
struck  out :  on  the  other  hand,  the  inisertion  of  these  words 
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may  have  arisen  from  the  inattention  of  the  party  ingrossing.' 
Therefore  on  the  ground  that  I  cannot  see  with  sufficient  cer- 
tainty what  was  the  intention  of  the  parties,  I  think  the  only 
safe  rule  is  to  adhere  to  the  words. 

DampieIi,  J.  In  construing  the  solemn  acts  of  parties  it 
is  the  safer  rule  to  adhere  to  the  expressions  they  have  used, 
rather  than  to  proceed  on  an  intention  not  expressed,  and  to 
be  formed  only  from  conjecture.  And  in  this  case  by  giving 
to  the  proviso  a  literal  construction,  we  shall  not  render  the 
whole  nugatory,  for  still  it  will  be  operative  for  nonpayment 
of  rent.  I  agree,  if  the  question  had  arisen  upon  a  declara* 
tion  in  which  this  lease  had  been  set  out,  omitting  the  words 
'^  hereinafter  contained,''  and  issue  joined  upon  non  est  factum^ 
that  it  would  have  been  a  fatal  variance;  and  the  question  is 
the  same  in  effect  here.  If  we  are  to  conjecture  at  all,  it  is  a 
possible  conjecture  that  it  might  have  been  intended  to  inter- 
pose covenants  between  the  proviso  and  the  conclusion  of  this 
deed,  which  would  sufficiently  account  for  the  word  <<  herein* 
after**  in  the  proviso,  and  ^'  hereinbefore*'  in  the  last  cove- 
nant. I  confess,  therefore,  I  retain  my  original  impression, 
though  I  feel  the  weight  of  coupling  the  two  clauses  together, 
and  thus  considering  the  words  hereinafter  and  hereinbefore  as 
necessarily  relating  to  the  same  things.  Yet  as  this  would 
make  so  substantial  a  variation  from  the  express  terms  of  the 
deed,  I  think  the  plaintiff  was  bound  to  shew  an  infraction  of 
some  covenant  after  the  proviso. 

Rule  dispharged. 


7th. 


The  King  against  Bubnett. 

ItUaaiiidiet-  fTlHE  defendant  an  apothecary,  was  indicted  by  that  addi* 
in\poi^a^  X  tion  at  the  Middlesex  Sessions  that  he  on,  &c.  in  the 
f^A%  «^  54th  year,  &c.  and  on  divers  other  days  between  that  day  and 
SSeaU^chU-  the  S9th  of  Juli/^  with  force  and  arms  at,  &c.  unlawfully  and 
nSl-pozl^  injuriously  did  inoculate  one  A.  S.  an  infant  of  seven  months, 
vUie  thefare  one  W*  M*  an  infant  of  one  year,  and  divers  other  infanta  of 
Si^u^^^'J!!?'  tender  years,  Vhose  Qames  are  unknown,  with  a  certain  con- 

ftjMfam^r  to  cauK  tliem  to  he  carried  alonf  a  public  itree t. 
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(agious  and  dangereus  disease  called  the  small-pox,  by  means        1815b 
of  which  the  said  A.  S.,  fF.  M.,  and  the  said  other  infants  on     .^^^^ 
^tbe  said  day  and  on  the  other  days,  &c.  at,  &c.  became  and       ogtdmH 
were  dangerously  ill  of  the  said  contagious  disease,  and  the     Bobnbtt. 
defendant  well  knowing  the  premises,  after  he  had  so  inocu-    L    ^      ^ 
lated  them,  and  while  they  were  so  dangerously  ill  of  the  said 
contagious  disease  on,  &c.  at,  &c.  did  unlawfully  and  inju- 
riooily  cause  the  said  A.  S.,  W.  il/.,  and  the  said  other  infants, 
to  be  carried  into  and  along  a  certain  public  street  and  high- 
Way  called,  &c.  in  and  along  which  divers  subjects  were  then 
paMiflg,  and  near  to  divers  dwelling  houses,  &c.  to  the  great 
danger  of  infecting  with  the  said  contagious  disease  all  the  sub* 
jects  wba  were  on  those  days  and  times  in  and  near  the  said 
street  and  highway,  dwelling  houses,  &c.  who  had  not  had  the 
disease,  and  ad  commune  nocumentum^  &c. 

The  indictment  being  removed  into  this  Court,  the  defendant 
pleaded  not  guilty,  and  was  found  guilty. 

And  now  it  was  moved  by  W.  Owen  in  arrest  of  judgment, 
that  this  was  not  any  offence.    And  he  said  that  this  indict- 
ment differed  materially  from  that  in  Rex  v.  Fantandillo  (a), 
for  by  this  indictment  it  appears  that  the  defendant  is  by  pro- 
fession a  person  qualified  to  inoculate  with  this  disease,  pro- 
vided it  be  lawful  for  any  person  to  inoculate  with  it.     Tbeire- 
fi>re  unless  the  Court  determine  that  the  inoculating  with  the 
small-pox  has  now  become  of  itself  unlawful,  there  is  nothing 
in  this  indictment  to  shew  it  unlawful ;  for  as  to  its  being  al- 
leged that  he  caused  them  to  be  carried  along  the  street,  that 
is  no  more  than  this,  that  he  directed  the  patients  to  attend 
him  for  advice  instead  of  visiting  them,  or  that  he  prescribed 
what  he  might  deem  essential  to  their  recovery,  air,  and  exer-      [  274  1 
cise.    And  in  Rex  v.  Sutton  (a),  which  was  an  indictment  for 
keeping  an  inoculating  house,  and    therefore    much    more 
likely  to  spread  infection  than  what  has  been  done  here,  the 
Court  said  that  the  defendant  might  demur. 

Lford  Ellen  BOROUGH,  C.  J.  The  indictment  lays  it  to 
be  unUmfully  and  ityuriouslj/^  and  to  make  that  out,  it  must 
be  shewn  that  what  was  done  was  in  the  manner  of  doing  it 
incautious,  and  likely  to  affect  the  health  of  others.  The  worda 
vnlawfidltf  and  injuriously  preclude  all  legal  cause  of  excuse. 
Add  though  inoculation  for  the  small-pox  may  be  practised 
liwflUly  and  innocently,  yet  it  must  be  under  such  guards  ai 

{m)  4»ii,73.  (a)  4  Airr.  2116. 
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not  to  endanger  the  public  liealth  by  communicating  this  in^ 
fectious  disease. 

Dampieb,  J.  The  charge  amounts  to  this,  that  the  defend- 
ant, after  inoculating  the  children,  unlawfully  exposed  them 
while  infected  with  the  disease,  in  the  public  street,  to  the 
danger  of  the  public  health. 

Lb  Blanc,  J.  in  passing  sentence  observed  that  the  intro* 
duclion  of  vaccination  did  not  render  the  practice  of  inocula* 
tion  for  the  small-pox  unlawful,  but  that  in  all  times  it  was  un* 
lawful,  and  an  indictable  offence,  to  expose  persons  infected 
with  contagious  disorders,  and  therefore  liable  to  communi* 
cate  them  to  the  public,  in  a  public  place  of  resort. 

The  defendant  was  sentenced  to 
six  months*  imprisomaeot. 


[275] 

Wednesday, 
June  7th. 


LAmb  against  Bunce. 


Wbcre  a  pan-  A  SSUMPSIT  for  a  surgeon's  bill.  Plea,  non  assumpsit 
accidenuii/^  jljL  At  the  trial  before  Dallas^  J.  at  the  last  Berkshire  as- 

S^iSSJhSnd  "2«»  *'*®  ^«^®  ^^^  ^^^^  • 

was  conreyed       One  Smit/ij  an  under-carter  to  a  farmer  in  West  Woodhqjf 

liouseinMi'ad-  p^nsh,  met  With  an  accident,  in  driving  his  master's  team,  by 
Joioing  parish  havinff  the  waffiron  run  over  him.  in  the  parish  of  Hampstead 

and  was  con-      -,v.«  ?•!  '*■•»  i.      .         i  %    ^ 

fined  theKand  Marshal^  by  which  one  of  his  legs  was  fractured,  and  be 
oirem^^sad  ^^^  otherwise  bruised.  He  was  immediately  conveyed  to  the 
attended  by  nearest  and  most  convenient  house,  which  was  a  public  houise 
who'at^^d  situate  in  the  adjoining  parish  of  Enbome,  and  distant  about 
the  parish       jjgif  a  mile  from  the  spot  where  the  accident  happened.   Smith 

poor,  with  the  ...  i-  -     •         i  t  » »  «        « 

knowledge  of   not  being  in  a  condition  to  be  removed  to  his  master  s,  the 

Hdd^UuiTtiLe  P^^'^^'H^i  ^^^  ^^^  *  surgeon  and  was  generally  employed  to 
surgeon  might  attend  the  poor  at  Enhorne^  was  sent  for,  but  it  did  not  ap- 

^xlgUxoSr^t  P^^i* "'y  ^h<>n^9  ^nd  ^^  attended  him  daily  from  that  time  for 
oirerseerfor  upwards  bf  two  months,  and  until  Smith  recovered.  During 
of  the  cure ;     the  period  of  his  attendance  the  defendant,  who  was  the  over- 

fot  there  was 

not  any  obligatioii  aminst  the  parish  where  the  jaccident  happened  to  pay  these  expenses,  and 

the  overseer's  iLMwtiig  of  and  not  repudiating  the  sui^con's  attendance  was  eqnindent  to  a 

request. 
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seer  of  Enbome^  frequently  visited  Smithy  and  knew  that  the        1815. 
plaintiff  attended  him,  and  when  Smith  was  fit  to  be  removed,        I 

I  AIM II 

took  him  in  a  cart  to  his  master^R  at  West  Woodhay.    Smith       agtuui 


not  a  parishioner  of  Enborne.  There  was  evidence  that  Buncb. 
the  plaintiff's  charges  were  such  as  are  usually  termed  pauper 
charges.  It  was  objected  for  the  defendant,  as  if  this  were  a 
question  between  the  two  parishes  of  Enbome  and  Hampstead 
Marikal^  which  of  the  two  was  liable,  that  by  law  the  parish 
in  which  the  accident  happens  to  a  pauper  is  bound  to  sustain 
the  expenses  of  his  cure,  and  not  the  parish  into  which  he  is  [  ^76  ] 
conveyed  from  necessity.  To  which  it  was  answered,  that  the 
parish  in  which  he  is  from  necessity  found  sick  from  the  conse- 
quences of  the  accident,  is  in  effect  the  parish  where  the  acci- 
dent happens.  And  as  this  was  said  to  be  a  new  question,  the 
learned  judge  directed  a  verdict  for  the  plaintiff,  giving  the 
defendant  leave  to  move  for  a  nonsuit. 

Accordingly  a  rule  nisi  was  obtained  in  the  last  term.  And 
now,  after  Dauncey  and  Abbott  who  were  to  shew  cause  had 
observed  that  Enbome  was  bound  to  relieve  the  pauper  as  casual 
poor,  the  Court  desired  to  hear  Jervis  and  Shepherd  in  sup* 
port  of  the  rule,  who  argued  from  the  reason  of  the  thing  as 
well  as  convenience,  that  Hampstead  Marshal  ought  to  be  lia- 
ble, because  it  was  the  parish  where  the  pauper  really  became 
poor  and  impotent  by  being  disabled  there,  which  was  the 
cau$a  causansy  and  because  if  the  parish  could  shift  the  bur- 
then from  themselves  by  conveying  him  to  another  parish,  it 
would  open  a  door  to  fraud.  And  suppose  the  place  to  which 
the  pauper  was  conveyed  had  been  extra-parochial,  doubtless 
the  parish  of  Hampstead  Marshal  must  have  maintained  him.: 
In  Wennqly.  Adnet/  (a)  it  seems  to  have  been  the  opinion  of 
the  Cottr|  that  the  parish  officers  where  the  accident  takes  place 
are  bQii|pd,tp  assist;  and  so  it  was  ruled  by  Lord  Eldon  in 
Simmons  v,  JVilmot  (i).  Admitting  however  that  the  parish 
officers  of  Enbome  were  bound  to  provide  for  the  pauper  dur- 
ing his  sickness,  yet  are  they  not  liable  to  pay  another  person 
for  doing  it  withouttheir  request.  As  if  a  man  pay  my  debt  [  277  ] 
without  my  request^  I  am  not  liable  to  repay  him,  yet  I  was 
boi^nd  to  pay  my  pwn4ebt.  For  though  a  moral  obligation 
is  a  good  consideration  for  an  express  promise,  and  therefore 

■ 

(«)  3B.ifP.  253.  (6)  '6  Esp.  MV.  C,  91. 
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1815.  if  the  defendant  had  in  this  case  promised  to  pay  he  would  have 
been  liable  (a),  yet  it  has  never  been  carried  farther,  so  as  tc^ 
raise  an  implied  promise  in  law  (b). 

^"^"^  Lord  Ellenborough,  C.J.    This  pauper  was  to  be  con- 

sidered as  casual  poor  wherever  his  infirm  and  indigent  body 
was  found,  and  he  had  a  claim  on  the  parish  where  he  was  so 
found  to  have  his  necessities  provided  for  by  them.  That  waa 
the  parish  of  Enbome,  and  I  consider  that  when  the  parish  of- 
ficer yisited  the  pauper  according  to  his  duty,  and  knew  that 
the  plaintifl^  who  was  generally  employed  for  the  poor  was  iq 
attendance  upon  him,  and  did  not  repudiate  his  attendance,  he 
in  efiect  commanded  it.  It  cannot  be  matter  of  dispute  in 
point  of  law,  and  I  could  wish  it  were  so  understood,  that 
where  time  is  not  afibrded  for  procuring  an  order  of  justices, 
the  law  raises  aq  obligation  against  the  parish  where  th0 
pauper  lies  sick  as  casual  poor,  to  look  to  the  supply  of  his 
necessities ;  and  if  the  parish  officer  stands  by  and  sees  that 
obligation  performed  by  those  who  are  fit  and  competent  to 
perform  it,  and  does  not  object,  the  law  will  raise  a  promise 
on  his  part  to  pay  for  the  performance.  Mr.  Shepherd  hai 
argued  that  a  moral  obligation  is  not  sufficient  to  raise  an  im^ 
plied  promise  to  a  third  person,  but  I  think  this  case  is  out  of 
that  objection,  because  the  defendant,  by  not  repudiating  the 

r  378 1  phiintifi^'s  attendance,  did  that  which  is  equivalent  to  a  pre* 
Tious  request.  As  to  the  objection  that  the  parish  of  Hmnp* 
Head  Marshal  was  the  place  where  the  accident  and  injury 
arose,  there  is  no  pretence  for  saying  that  there  is  an  exclusive 
liability  attaching  to  the  parish  upon  that  account ;  there  ia  no 
reason  for  connecting  the  place  where  the  accident  happened 
with  the  liability. 

Lb  Blanc,  J.  There  is  no  doubt  that  if  the  parish  offi- 
eera  had  sent  for  the  plaintiff  to  attend  the  pauper,  he  would 
have  been  bound  so  to  do.  For  here  the  plaintiff  was  in 
the  habit  of  attending  the  parish  poor ;  therefore  he  waa  not 
a  stranger,  but  a  person  pointed  out  by  the  parish  as  4he 
person  to  attend  to  thb  duty.  He  does  attend,  and  this  with 
a  full  knowledge  of  the  parish  officer,  who  does  not  make 
any  objection    on    his  part,   consequently  the    parish   ofli- 

(«)  Wation  T.  TWiwTy  BuU.  JV.  P:\A7.  m 

ik)  Jttkim  V.  BmmtO,  2  But,  506. 
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list  be  taken  to  have  assented  to  it    Therefore  there  1815. 

iite  sufficient  to  raise  the    presumption  of  a  previous  . 

**•  agakui 

fCiiriantj  Rule  discharged.  ^^^ 


.  .  I 


King  against  The  Court  of  Directors  of  (he  East  India     [  279  ] 

Company.  Thursday. 

*  June  Sth. 

itULE  fiisi  was  obtained  in  the  last  term  for  a  roandamug  wbere  the 
to  the  Court  of  Directors  of  the  East  India  Company  to  ^®"^'  ^^Pl" 

^tm  rectors  oi  the 

tch  to  the  Government  in  Council  at  Fort  St.  George  in  Ea»i  imUa 
S^il  Indies  certain  orders  and  instructions  in  the  form  as  {jJ^JhrSoMd*^ 
n1  and  approved  by  the  board  of  controuL     By  stat.  S3  of  controuifor 
C*  32.  s.  9.  the  board  of  controul  are  invested  with  autho*  \  draft  o?* 
1  superintend  all  acts,  operations,  and  concerns^  which  re-  ^upf^l>  di- 
So  the  civil  or  military  government  or  revenues  of  the  meat  to  be 
Ones  and  acquisitions  in  the  East  Indies^  and  by  s.  12.  no  fojl^^criy  wm- 
•  or  instructions  whatever,  relating  to  the  civil  or  mili-  mimry  of 
j^overnment  or  revenues  of  the  territorial  acquisitions  in  /^a^'^t 
^ 'shall  be  sent  by  the  Court  of  Directors  until  approved  foraqaanu^ 
Ibe  board,  and  for  that  purpose  copies  of  all  orders  and  ing  to  h,,  mud 
ietions  shall  be  laid  before  the  board,  and  within  14  days  ^°  aJjeHn 
DUrd  shall  either  return  them,  approved  of,  or  if  they  dis*  chiefforthevte 
ff^  of,  alter  or  vary  them,  with  their  reasons  and  instruc-  (for  the^r"- 
noting  thereto,  and  the  Directors  shall  ^forthwith  dis^  '?fir  o/  which 
.tte  same  in  the  form  approved  by  the  board.    By  «.  16.  possession  j/. 
Mnded  that  nothing  in  the  act  shall  extend  to  give  the  JTthe  cJJSt^ 
I  liiy  authority  to  issue  or  send  any  orders  or  instructions  of  Directors, 

'  as  being  con* 

trary  to  tJie 
^ngttations,]  and  the  board  of  controul  altered  the  draft  of  the  dispatch  hj  suMtitutinga 
Sim  hiffher  rate  of  payment  to  H.  than  that  proposed  by  the  Court  of  Directors,  which 
■IkOf  Directors  refused  to  transmit  to  Indiaf  denying  the  authority  of  the  board  of  con* 
»ttake  the  alteration ;  upon  a  rule  for  a  mandamus  to  the  Court  of  Directors  to  transmit  the 
^iMtch,  held  that  this  alteration  made  by  the  board  was  not  within  33  O.  3.  c.  52.  s.  17,, 
^  tne  board  are  prohibited  from  directing  the  increase  of  the  established  salaries,  allow- 
NT  emoluments  of  any  governor  or  other  officer  in  the  Company's  terrice,  unless  proposed 
Directors ;  or  within  s.  18.,  by  which  the  board  are  prohibited  from  directing  the  payment 

tetraordinary  allowance  or  gratuity  to  any  person  on  any  account  whatever,  to  any 
tmonnt  than  proposed  by  the  Directors.  And  whether  it  be  ^thih  «.  16.,  by  which  the 
uwe  authority  to  issue  ordera  which  relate  to  the  dril  or  military  government  or  re* 
oaly,  is  a  matter  to  be  determhied  by  appeal  to  the  privy  ooaaeu,  and  not  by  this 

Ink  the  Court  enlaiged  the  mle  to  give  the  Directors  an  opporteoity  to  make  sndi 

[♦580] 
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1815«        which  do  not  relate  to  points  connected  with  the  civil  or  miln. 

,T~"        tary  government  or  revenues  of  the  British  territories  or  pos- 

mg^ntt       sessions  in  Indian  nor  to  expunge,  vary,  or  alter  any  dispatches 

'^^<rftK^"  proposed  by  the  Court  of  Directors  which  do  not  relate  to  the 

£.I.Company.  said  government  or  revenues,  and  if  the  board  shall  send  any 

orders  or  instructions  to  the  Court  of  Directors,  to  be  by  them 

transmitted,  which,  in  their  opinion,  shall  relate  to  points  not 

connected  with  the  civil  or  military  government  or  revenues,  it 

shall  be  lawful  for  the  Court  of  Directors  to  apply  by  petition 

to  the  king  in  council,  and  the  king  in  council  shall  decide  how. 

fiir  the  same  be  or  be  not  connected  with  the  civil  or  military 

government  and  revenues  of  the  territories  and  possessions  in 

Indiaj  which  decision  shall  be  final. 

The  case  as  disclosed  on  the  affidavit  in  support  of  the  rolie 
was  this  :  In  1799,  during  the  siege  of  Seringapatam  there  was 
a  scarcity  of  provisions  for  the  supply  of  the  army,  and  Major 
J?«  being  at  that  time  in  the  service  of  the  Company  and  com- 
missary of  grain  attached  to  the  army,  and  having  in  his  pos- 
session, as  his  private  property,  106,000  seers  of  rice,  delivered 
the  same  into  the  public  store  for  the  use  of  the  army,  by  the 
order  of  General  Harris  the  commander  in  chief,  and  upon 
agreement  with*  him,  that  Major  JT.  should*be  paid  the  value 
by  the  Company.  In  consequence  of  this  transaction.  Major 
S,  was  in  March  1800  suspended  from  the  service  by  the  go- 
vernment of  JPor^  St.  OeorgCy  and  afterwards  dismissed  by  the 
[  381  ]  Court  of  Directors.  In  August^  1807,  the  Company  not  hav- 
ing settled  with  H.  for  the  rice,  the  Court  of  Directors  sent  to 
the  board  of  controul,  for  their  approval,  a  draft  of  a  dispiatch 
to  be  sent  to  the  government  of  Fori  Si.  George^  directing  tbftt 
upon  H.  or  his  attorney  producing  satisfactory  vouchers  to 
shew  the  prime  cost  of  the  grain,  and  of  whom  purchased,  with 
all  charges  incurred  thereon  previously  to  i(s  delivery  for  the 
public  use,  the  amount  should  be  paid  with  interest  at  8  per 
cent,  upon  H,  or  hi»  attorney  giving  a  discharge  in  full  of  all 
demands  on  account  of  the  grain.  In  Majf/^  1808  the  drail  was 
returned  by  the  board  to  the  Directors,  altered  by  substituting 
in  place  of  the  n\ode  of  payment  proposed  by  the  Directors, 
the  valuation  of  one  rupee  per  seer,  subject  to  be  reduced  if, 
upon  investigation  of  the  probable  costs  and  charges,  that  rate 
should  be  thought  to  exceed  a  fair  indemnification  to  H.  ex* 
elusive  of  any  profit,  with  8  per  cent,  on  the  sum  due.  A  va- 
riety of  correspondence  between  the  board  and  Court  of 
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TBctora  followed  upon  the  subject  of  this  altera tion,  the  board       1815. 
requiring  the  altered  dispatch  to  be  transmited  to  India^  and     JTZT 
fbe  Court  of  Directors  denying  the  power  of  the  board  under       agai$ut 
tlieact  of  parliament  to  direct  the  transmission  of  such  a  para-  ^*Jfj^*"* 
graph,  and  they  finally  declined  sending  the  same  unless  it  E.l.Comp«n7. 
should  be  judicially  determined  that  they  were  precluded  from 
exercising  their  discretion  ;  and  in  answer  to  an  inquiry  from 
the  board  whether  it  was  their  intention  to  apply  by  petition 
to  His  Majesty  in  council,  in  order  to  obtain  that  decision,  they 
stated  that  they  had  no  present  intention  of  petitioning,  re- 
serving to  themselves,  however,  that  right  if  it  should  appear 
necessary. 

In  answer,  the  above  facts  were  not  denied,  but  it  was  stated 
in  addition,  that  Major  H.  was  appointed  commissary  of  grain     [  ^^  1 
by  the  governor  in  council  of  JPorf  SLOeorgCy  at  a  monthly 
salary,  and  with  a  monthly  allowance  for  servants,  and  upon 
coodition  that  he  was  not,  on  any  account,  directly  or  indirect- 
ly, to  derive  any  other  advantage  or  emolument  from  the  situ- 
ation, than  the  salary  fixed;  that  H.  was  suspended,  and  aP 
terwards  dismissed  on  the  groupd  of  his  having  carried  grain 
to  Serii^apaiam  with  a  view  to  derive  emolument  therefrom 
in  defiance  of  the  39th  article  of  the  existing  regulations.  That 
the  ordinary  price  of  grain  in  the  Camalic^  in  ordinary  times, 
when  tbere  is  no  scarcity^  nor  any  extraordinary  demand,  is  at 
the  rate  of  about  SO  seers  for  a  rupee,  and  sometimes  cheaper, 
and  tlMt  rice  could  have  been  procured  in  the  neighbourhood 
of  Madras  in  February  1799  at  the  rate  of  about  14  seers  for 
a  rupee.    That  calculating  it  at  that  price  in  the  market  at 
Madra$i  and  adding  to  it  the  expences  of  bullock  hire  fi^r  the 
carriage  4>f  it  in  a  march  of  two  months  to  Seringapatamj  and 
other  costs'and  incidental  expences,  besides  loss  by  wastage, 
the  total  cost  of  106,000  seers  of  rice  would  have  amounted  to 
40^767  nipees  and  one-seventh,  which  is  at  the  rate  of  two 
seers  and  three-fiflhs  of  a  seer  per  rupee;  that  the  price  of 
one-mpee'  per  seer  is  a  price  which  could  only  prevail  from  a 
degree  ol  scarcity  amounting  to  famine,  and  would'  have  af- 
fisrded  to«  vendor  in  the  camp  before  Seringapatam,  who  Had 
brought  his  .rice  from  Madras ^  or  had  purchased  it  on  the 
oMUPeh,  a  very  large  profit. 
'  Lmsj  8er)t«,  Parky  Bossmqu^^  ^r^i.^  kXkA  Spankie^  yfho 
now  abewed  cause,  argued  that  a  mandamus  does  not  lie  un- 
^jiesB  it  appear  to  the  Court  that  the  case  is  at  leait  a  primd 


m  CASES  IN  TRINITY  TERM 

18U«  ,/Ski>  case  of  doubt ;  and  therefore  if  from  the  act  of  {>jarli» 
•  ment  it  was  plain  in  this  case  that  the  board  *of  controul  bad 
mgahut  ^^  authority  over  the  matter  of  the  dispatch,  to  alter  it  in  Uu 
^*  Jf^*^"  way  they  had  done,  this  rule  ought  not  to  be  granted.  Aw 
^.^ComiNiny.  they  relied  on  sect.  16.  in  order  to  shew  that  the  board  baa  m 
[*  283  ]  such  authority ;  for  by  that  section  they  can  issue  orders  whid 
relate  to  the  civil  or  military  government,  or  the  reveniiei 
only,  whereas  this  matter  does  not  relate  to  either,  but  is  i 
matter  purely  of  commercial  concern  between  the  CompMi] 
and  this  person,  touching  the  amount  which  he  is  entitled  U 
be  paid  for  his  goods.  And  by  the  same  rule  that  the  boah 
may  interfere  in  this  case,  they  may  do  so  in  every  case  when 
a  demand  exists  against  the  Company  for  goods  sold  or  thi 
like,  for  which  an  action*is  the  proper  remedy.  And  it  is  no) 
enough  to  answer,  that  if  the  board  has.  no  authority,  then  b] 
sect.  16.  the  Court  of  Directors  ought  to  have  appealed  to  tb< 
privy  council ;  for  this  Court  will  not  enforce  by  mandamn 
the  doing  of  an  act,  which  is  not  authorized  by  law,  becauii 
4he  party  who  is  called  upon  to  do  it,  has  not  resisted  th^ 
doing  it  by  appealing  to  another  tribunal.  Secondly,  Graiil 
ing  that  this  objection  arising  on  sect.  16.  can  only  be  avatt 
able  upon  appeal  to  the  privy  council,  yet  the  Court  will  na 
grant  the  rule ;  because  this  is  a  case  within  the  prohibitidi 
of  the  17th  and  18th  sect.,  as  to  which  no  appeal  lies  to  thi 
privy  council.  For  that  which  the  board  have  substituted  ii 
this  dispatch  is  iu  efiect  a  directioq  by  ttem,  without  its  beiii| 
first  proposed  by  the  Directors,  for  the  increase  of  the  esilBf 
blished  salary  or  allowance  of  an  officer  in  the  CompaQy'i 
, service,  viz.  the  commissary  of  grain  ;  for  H.  was  appointee 
at  a  monthly  salary,  and  with  a  monthly  allowance ;  whiel 
direction  the  board  are  by  sect.  17.  forbidden  to  give.  Oril 
[  384  ]  is  at  all  events  within  sect.  18.  a  direction  by  the  board  An 
the  payment  of  an  extraordinary  allowance  or  gratuity  to  1 
pierson  to  a  greater  amount  than  proposed  by  the  Court  o 
Directors.  And  the  whole  scope  and  policy  of  the  sovera 
India  acts  is  to  provide  for  the  public  administration  of  IIm 
government  in  India^  but  to  prevent  at  the  same  time  th^  gH 
vernment  at  home  from  interfering  with  any  grant  of  monay 
And  therefore  by  sect.  14.  of  this  act,  the  board  of  coiitroa 
cannot  appmnt  any  of  the  servants  of  the  Company,  nor  h} 
sect  17.  jjdtreet  any  increase  of  salary  to  any  officer  of  Ih 
Companf^i|ior  by  sect.  18.  any  aUowanet  or  gratuity  to  mQ 
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finon  on  anj  account  whatever,  which  is  not  proposed  by  the        1815. 
Court  of  Directors ;  which  prohibitions  were  studiously  made 
10  order  to  prevent  the  board  on  any  pretence  whatever  from        agaitut 
patting  money  into  the  pocket  of  any  individual  beyond  what  ^*'®  ?!lh  ^" 
the  Coort  of  Directors  proposed.     And  if  (he  board  could  not  B.I.Company. 
directly  by  any  dispatch  originating  with  themselves  have  aa- 
tborised  such  an  allowance,  which  they  could  not  for  the  rea^ 
MHW  mbove  stated,  neither  can  they  indirectly  do  it  by  altering 
Uie  dispatch  of  the  Court  of  Directors. 

/Lord  EllbmborougHjC.  J.  The  first  question  is^  whe- 
ther for  the  objection  which  is  now  made  under  33  G.  3.  c.  52. 
f.  16m  to  the  authority  of  the  board  of  controul,  it  is  not  incum«- 
bent  on  the  Court  of  Directors  to  apply  by  way  of  appeal  to 
the  privy  council,  which  is  constituted  by  that  clause  the  tri- 
bonal  toexercise  a  visitatorial  jurisdiction  oyer  any  orders  or 
instriictions  to  be  sent  by  the  board,  which,  in  the  opinion  of 
the  Court  of  Directors,  do  not  relate  to  the  civil  or  military 
government  or  revenues  in  India.  And  the  Coifrt,  I  believe,  [  ^^] 
have  no  doubt  that  this  is  an  objection  which  the  Court  of  Di- 
rectors ought  to  submit  to  the  decision  of  the  privy  council, 
and  that  as  far  as  we  are  concerned,  it  is  perfectly  alieni forty 
and  apon  which  we  therefore  sedulously  abstain  from  pro- 
noancing  any  opinion.  And  with  a  view  to  facilitate  the  de- 
cisioD  upon  it,  the  Court,  which  is  only  suppletory  to  the  de^ 
ftets  of  other  jurisdictions,  will  now  enlarge  this  role,  in  order 
to  see  that  such  appeal  be  made.  But  a  second  objection  has 
been  pressed,  which  is  founded  upon  two  other  clauses  of  the 
act  of  parliament,  within  one  or  other  of  which  it  is  said,  the 
bosrd  of  controul  is  prohibited  from  giving  any  such  direction 
as  the  present.  Now  by  s,  18.  it  is  enacted  ^^  that  it  shall  not 
1^  Imwful  for  the  board  to  give  any  direction  for  the  payment 
of  any  extraordinary  allowance  or  gratuity  from  the  said  re- 
venaes  to  any  person  on  account  of  services  performed  in 
/mEMiy  or  on  any  other  account  whatever,"  &c.  The  question 
is^  whether  this  is  a  direction  for  the  payment  of  an  extraordi" 
Mory  allowance  or  gratuity^  within  the  true  intent  of  those 
wcmis,  as  they  are  found  in  this  clause.  The  true  meaning  of 
them  may  be  collected  from  other  words  which  are  in  com* 
-paoj  with  them.  For  we  find  that  by  «.  17.  the  board  of  coo- 
trool  is  restrained  from  giving  ^^  any  directions  ordering  or 
aotiiorising  by  any  dispatch  the  increase  of  the  esUibluhed  sa^ 
Imries,  dUawances^  or  emolumenu^  of  anj  governor^  ftc,  ^r  of 
any  other  oflBcer  in  the  service  of  the  Company,  bcgrond  the 
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1S15.  amount  fixed  by  the  present  orders,  unless  such  increase  be 
specified  in  some  dispatch  proposed  by  the  Court  of  Direct* 
iminst  ors,'*  &c.  By  this  enactment  the  board  of  controul  is  |u*e« 
''**  fSS^**''*  eluded  from  increasing  the  established  salaries^  allowancesy  or 
CI.  Company,  emoluments^  Now  what  do  these  words  mean?  *It  is  plain 
[  386  ]  that  they  mean  the  usual  permanent  advantages  attached  to 
the  several  offces,  aqd  permitted  to  be  received  by  th^  officers 
there  specified.  Is  this  an  increase  pf  any  allowance  of  tbftt 
nature,  that  is,  of  the  ordinary  and  understood  advantages  bth 
longing  to  any  of  those  situations  ?  I  cannot  agree  that  it  isy 
since  it  seems  to  me  to  be  nothing  more  than  a  compensatioii 
to  be  made  to  an  individual  for  a  quantity  of  grain  taken  bj 
the  Company ;  for  though  the  individual  was  an  ofiicer  of  the 
Company,  it  is  not  an  allowance  to  be  made  to  him  in  Hus% 
character.  Then  upon  the  meaning  of  the  words  allowQm^ 
or  gratuitj/ in  s.  18.  within  which  those  who  resist  this  irujf 
must  shew  this  compensation  to  be,  it  is  not  difficult  to-^per« 
ceive  that  the  object  of  this  clause  was  to  restrain  the  board  of 
controul  from  doling  out  the  revenues  of  the  Company  against 
their  consent ;  and  if  we  saw  that  what  has  been  done  wa% 
under  pretence  of  making  compensation  to  an  individual, 
really  done  with  a  view  of  making  him  an  extraordinary  tfl« 
lowance  or  gratuity,  we  would  strip  the  transaction  of  iti' 
cover  and  look  at  it  in  its  naked  form,  and  not  give  efiect  to 
it  by  granting  the  mandamus.  But  the  Court  have  no  reason 
for  viewing  it  in  that  light.  There  is  another  thing  which 
shews  that  such  a  compensation  as  this  is  not  an  allowance 
or  gratuity  within  the  meaning  of  the  act ;  for  the  act  pro- 
vides  that  an  account  of  such  allowances  or  gratuities  shall 
be  added  to  the'  next  list  of  establishments  laJd  heforfer  psirf 
liament.  How  could  such  a  compensation  as  this  be  add^d 
to  the  list  of  establishments  laid  before  parliament?  It 
is  a  thing*  that  is  to  occur  but  once,  and  therefore  i^'Ik^ 
matter  properly  belonging  to  the  list  of  es'tablishtnents.*  ifib 
in  the  nature  of  a  liquidation  of  damages  f«rA  trespd^M  dooej 
or  an  ascertainment  of  the  value  of  grain  taken  by  Che  GtMi^^ 
pany4  being  the  property  <of  an 'individual,  and  has  notllij%1# 
r  387  1  ^^^  character  which  belongs  to  the  words  allowance  inr^ffNi'!^ 
iuiiyitk $ii8.  For tbsse  reasons'* it  seemrlo  me  tbatiref ire 
not  interdicted  by  any  o#  the  "provisions  of  this  act  of  parlM^ 
ment  which  have  be^n  teought  forward  in  support  of  .IImnSI 
olgectioil'firoiB-giving  efleet  to  this  order  of  the  bpetit  of 'Mft^' 
lrt>aL    But  inasmuch  as  the  1st  objection,  namely,  that  this  is 
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order  which  does  not  relate  to  a  point  connected  with  the  1815. 
civily  or  military  government,  or  revenues,  is  an  objection  that  «,~T" 
is  peculiarly  for  the  privy  council  to  decide  upon  appeal :  the  against 
Court  will  enlarge  this  rule  for  the  furtherance  of  that  appeal.  '^^  Directors 

LiE  Blanc,  J.  With  respect  to  the  second  objection,  I  E.I.  Company. 
think  that  the  mode  of  payment  proposed  by  the  Court  of 
IKreetors.  shewed  that  they  considered  this  as  a  debt  due  from 
the  Company  to  the  individual,  and  thus  it  came  before  the 
board  of  commissioners  as  a  question  in  what  manner  the 
Gompensation  should  be  calculated.  Therefore  I  do  not  see 
how  it  comes  within  either  of  the  two  clauses  referred  to  as 
aa  allowance  or  gratuity.  If  I  could  discover  that  this  was 
an  indirect  mode  of  giving  an  oflScer  of  the  Company  an  al- 
lowance or  gratuity,  I  should  go  along  with  the  arguments  in 
support  of  this  objection.  How  far  this  may  come  within  the 
jfbrmer  clause  this  Court  has  nothing  to  do  with,  because  it  is 
a  aubyect  for  the  decision  of  another  forum. 

Per  Curiam,  Rule  enlarged  (a). 

The  Aiiornej/' General,  The  Solicitor' General,  and  Abbott 
in  support  of  the  rule. 


(«}  Afterwards  the  Court  of  Directors  appealed  to  tbe  privy  council,  who  dc- 
Imniaad  against  tbe  appeal ;  and  the  same  being  signified  to  the  Court  in  a  sub- 
teqaeat  term  by  Mr.  Attorney-General,  the  rule  was,  upon  his  prayer,  made 
•bMliile. 


The  Master,  Wardens,  and  Assistants  of  the  Trimty-Housb      [  ^88  ] 

against  ChKfKK.  7u!!^l{\,. 

ASiSUMPSIT  for  toll  and  duties  chiinied  to  be  due  from  Where defend- 
the  defendant,  as  owner  of  the  ship  Brilanma,  on  ac-  ^".3*^^^^*^^^^ 
oonnt  of  the  ship's  having  parsed  or  crossed  certain  lights,  Commission- 
bnoys,  and  beacons,  in  certain  foreign  voyages  made  between  transport^scr- 
the  S9th  o(  October,  1807,  and  the  6th  of  August,  1809.   Plea,  ▼ice  <>n  behalf 

^  .  o       /  "   of  the  crown, 

non  ataompsit.  to  be  employ- 

Al  the  trial  before  Lord  Ellenborovgh,  C.  J.,  at  tbe  Lmdtm  J^,^;„7j]J"; 

M»  fai  the  ooime-of  such  emjdoymefit  made  sereral  TOfages  from  Deptford  to  foreign  ports  and 
.Mkp  Md  thai  by  the  terms  of  tbe  cbarter-pai!ty,  coupled  with  the  nature  of  the  service,  a  tem- 
|ijit|  cnrMnhIp  passed  to  the  crown,  so  that  defendant  daring  tbe  time  of  such  ser\'ice,  was  not 
li  ht  ooMMhRiil  as  owner  wiUun  the  charters  gtaated  to  tbe  Trlnity^Honse,  which  impose  light- 
datlaa,  iwd  for  buoyage  and  beaconage,  on  the  masters  and  owners  of  ships. 
"«r-_     -w%T  o 
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1815.        sittings  after  JJ Hart/ term  1814,  there  was  a  verdict  for  the 
TheMaster     p'^'otiffs  fbr  l5/.,  subject  to  a  case,  which  stated  that  the 

&c.  of   '    plaintiffs  claimed  these  duties  in  respect  of  the  following 
''^^Uovsr'''  J'shts,  viz.:    The  Goodwin  Lights^  Owers  Lights   Needles^ 

ogaiiut  Portland^  CashetSj  Lizard,  Scilfy,  and  Nore,  and  in  respect 
of  the  buoys  and  beacons  on  coming  up  and  entering  the 
Thames;  all  which  duties  they  claimed  by  virtue  of  the  sta- 
tutes, charters,  and  patents,  severally  relating  to  them,  the 
particulars  of  which  were  subjoined  to  the  case ;  and  the  said 
duties  were  reasonable  in  amount,  provided  the  defendant  was 
by  law  liable  to  pay  them.  The  defendant,  who  was  owner  of 
the  ship,  on  the  S8th  of  October,  1807,  chartered  her  to  the 
commissioners  of  the  transport  service  on  behalf  of  His  Ma- 
jesty, by  charter-party,  a  copy  of  which  was  likewise  subjoin- 
ed. In  the  course  of  the  ship's  employment  as  a  transport 
under  this  charter-party,  she  sailed  from  Depiford  to  Malta 
and  other  places  in  the  Mediterranean,  and  returned  to  DefA^ 
ford,  from  whence  she  again  sailed  to  Cadiz  and  Gibraltar,  and 

[  280  ]  returned  to  Deptford,  and  had  the  benefit  of  the  said  lights, 
buoys,  and  beacons.  The  ship  during  this  employment  neither 
reported  inwards  nor  cleared  outwards  at  any  of  His  Majesty's 
custom-houses.  The  question  was,  whether  the  defendant  was 
liable  under  these  statutes,  charters,  and  patents,  to  pay  the 
plaintiffs  all  or  any  of  the  tolls  and  duties  claimed  in  respect 
of  this  ship  while  she  was  thus  employed  under  the  charter- 
party.  If  he  was  liable  to  all  or  any,  the  verdict  to  stand  for 
the  whole  sum  or  for  so  much ;  if  he  was  not  liable  to  any 
part,  a  nonsuit  to  be  entered.  And  the  case  was  to  be  made  a 
Fpecial  verdict  at  the  desire  of  either  party,  and  with  the  ap- 
probation of  the  Court. 

This  case  was  argued  in  the  last  term  by  Holroyd  for  the 
plaintiffs,  and  J.  Parke  for  the  defendant,  and  two  points  were 
made  for  the  defendant,  1st,  That  the  Crown  was  during  the 
period  of  this  ship's  employment  under  the  charter-party,  to  be 
considered  as  the  owner  of  the  ship,  and  therefore  by  the  se- 
veral charters  and  patents,  which,  with  the  exception  of  the 
Scilly  charter,  imposed  these  duties  upon  the  master  and 
owner,  and  could  not  be  extended  to  charge  the  Crown,  this 
ship  was  exempt  from  these  duties ;  or  at  all  events  the  defend- 
ant was  not  liable,  to  pay  them.  2dly,  That  the  charters,  te. 
or  most  of  them,  contemplated,  that  in  all  cases  in  which  diess 
duties  were  to  become  payable,  the  ship  was  to  clear  outwards 
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or  report  inwards,  wherefore  in  this  case,  where  the  ship  nei*       181  fi. 
tber  cleared  outwards  or  reported  inwards,  these  duties  were    rp.*Tr^ 
Dot  payable.     The  argument  on  the  Ist  point  turned  chiefly       &c.  of  * 
apon  the  effect  of  the  language  of  the  charter-party,  coupled  ^^i^J'""' 
with  a  consideration  of  the  particular  nature  and  exigences      a^r^dMH. 
of  the  service  contracted  for  under  it,  to  convey  this  owners       tJiARK- 
ship  to  the  Crown ;  and  it  was  contended  that  its  effect  was 
sodh  as  to  pass  the  temporary  ownership  ;   and    Valkio  v*      [  390  ] 
Wheeler  was  cited  (a).    To  which  it  was  answered,  that  the 
Crown  had  under  this  charter<-party,  as  would  have  been  the 
case  with  any  other  charterer,  merely  the  use,  and  not  the 
ownership  of  the  vessel;  and  that  the  defendant  had  derived 
the  benefit  from  these  lights  and  beacons  by  the  additional 
security  afforded  to  the  ship,  the  loss  of  which  by  the  perils  of 
the  seas  would  have  been  his  loss,  and  not  that  of  the  Crown ; 
and  JRexv.  Jones  (b)  was  cited,  particularly  for  that  part  of 
the  opinion  expressed  by  the  Court,  that  where  ^^  transports 
are  contracted  for  by  the  navy  board,  on  freight  to  carry  troops, 
or  fi^r  other  purposes,  it  never  was  considered  that  the  pro* 
perty  in  them  was  transferred  to  the  Crown,  though  the  mas* 
ters  were  subjected  to  a  certain  degree  of  discipline  while  en* 
gaged  in  the  service." 

^  The  Courij  after  taking  time  to  consider,  determined  the 
ease  opon  the  Ist  point,  and  in  delivering  judgment  went  fully 
into  the  arguments  upon  that  point,  and  stated  so  much  of  the 
sereral  documents  referred  to  in  the  case,  as  is  necessary  for  a 
right  understanding  of  their  determination. 

Lord  Ellenborocgh,  C.  J.  on  this  day  delivered  the 
judgment  of  the  Court.  This  is  an  action  of  indebitatus  as* 
iumptit  by  the  Corporation  of  the  Trimty^House  against  the 
defendant,  as  owner  of  the  ship  Britannia^  for  certain  light* 
house  duties  granted  to  them  by  several  charters,  and  for 
buoyage,  and  beaconage  on  entering  the  river  Thames.  The 
charters  impose  the  light-house  duties  on  the  masters  and  own* 
ers  of  ships,  except  that  of  Charles  Ihe  Second  for  the  Scilly  [  291  ] 
lights,  which  grants  a  reasonable  allowance  without  fixing  anj 
precise  rate,  or  saying  by  whom  it  shall  be  paid.  The  buoyage 
and  beaconage  are  claimed  under  a  grant  of  those  offices,  with 
all  ttccustomed  fees,  made  to  the  plaintiffs  by  Queen  Elizabeth 
h  the  96th  year  of  her  reign.  All  these  charters,  except  those 
of  Charles  the  Second  and  Queen  EHzaheth  above-mentioned| 

(A)  CMfp.  143.  C^)  6  Bmtt,  499. 

T^  e 
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1819.  contain  «a  injunctioo  .to  ^t)  officers  of  the  cuetomB  not  to  yive 
ThsHutpr     *''^  veisel  a  cocquet  «  4l|Rip)iarge,  if,  they  do  not  produce  a 

Ac.  of  '  certffioate.of  payment  of  tb,ef9.^utjea;.ap{i  they  also  give  tbe 
"^mv^'   9^rn  of  the  Trfmt^.Ifo/isc  a  phcQh}  M  the  custom-hoiiiea 

u«<Mf  wh^re.the  coUeotipn  is  madt?.  And  oil  the  charters,  except 
"■■'  the  two  gl}oy^,in^j(t,i9pa«i,  and  tliat  of  7  Geo.  9.  for  the  ^ore 
I'S^ti,  d''^M^9')f^fTM^1'i<'s  o"  outward  bound  ships  ehall  be 
p^i^  beforQ,itheir,c)liigjiji5, outwards  at  the  cuslom-house.  AU 
the  dutie;,q;^  st^f,^^,^  |je  ,re:isouab1e,  i(  the  deFendant  is  liable 
to  pay  ll(es?ftT  ^tft  ^jlip  .-'^"/'^n""'  was  in  the  service  of  the 
CrQwPi  .dwsing,tl}e;yo^a<y;s  for  which  these  duties  ore  claimed 
und^r.a.chgr.teiypflrfji,  .dated  28lh  October  1807.  Tjie  three 
late^of  thei^B  iph^^era  for  the  Goodaln,  the  Oucr,',  and  the 
'.^(fa^jj^j  lights,  'f.excepl,  in  terms,  ships,  or  vessels  belonging 
to  His  IV[i\jes^;,"  .and  A>  i^  properly  admitted  that  sucli  sbipa 
'rann9^b^,cbrarg^(i,.tg  the  duties  under  any  of  llie  other  granis, 
tltM^gh.theydo  DOtcontum  such  express  exception  ;  such  ex- 
ception from  tolls  being  to  be  implied  in  the  case  of  His  Ma- 
jesty. It  seems  also  that  there  is  no  distinction  in  reason  W 
tween  vessels  of  which  the  King  has  a  temporary  ownership), 
and  tbose  which  nere  built  in  the  Dock-yards  of  the  Croi^, 
if  il  appears  that  the .  King  was  tlie  owner  during  the  voyage 

[2«]  fi»r  which  the  duties  are  claimed,  And  this  brings  the  qiies- 
tioa  between  the  parties  to  this  single  point ;  was  the  King,  or 
the  defendant,  the  owoei-  of  the  Brilannia  wilbin  the  moaning 
of  tbeee  charters, during  tliese  voyages  in  which  Ihe  Biitannia 
was  cerlaioly  i[ilbe«eTlice  of  the  Crown.  This  must  depend 
upon  the  terma  of  the  charter-party,  which  it  will  be  proper 
toBtatewit^  WMne  particularity.  Il  bears  dale  the  2StIi  OclO' 
bcr  1807,  ,«<id  is  nadebetween  IMcssrs.  John  Clurh  and  S«m, 
on  behalf  of  the  Oinners  of  the  ship  Briliuinia  of  North  Shields, 
then  ia.tbe.TAoin^f,  of  the  one  part,  and  liie  commissioners 
for  CQnducliDg  Jiia  Majesty's  transport  service,  for  and  on 
behalf  of  Ifis  ^I^q^f;,  on  the  other  part.  1 1  contains  in  sub- 
stance that  JfoAn  C/ar^'und  Suns,  on  belialfof  (lieiusclves  and 
all  tbe,  p^rt-awi^en  of  the  said  ship,  granted  and  to  hire  and 
freigiit  .l^t,,^e  Sai^  sliip  to  the  said  cominissioneJ's,  to  receive 
on  lyiard,  at^fiifch  pprfs  a^^  should  be  directed  in  the  European 
seas^  nofi  sa»l«;ftf;d,  Pf_.  Oibrtdtar,  all  such  soldiers,  bourses, 
woiiien,BeFyai^,<BriaB,aitimiinit ion,  provisions,  stores,  or  what- 
ever ielse  Bbould  ^  ordered  to  be  put  op  board  her,  at  such 
ports  as  should  be  required,  and  after  having  landed  the  said 
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soldiPFH,  horses,  and  stores,  to  receive  on  board  such  others  1815. 
witb  their  baggage,  &c.  as  shoulcl  be  put  on  board  her,  and  •nJZ^~t— 
proceed  therewith  as  she  should  be  directed.  The  ship  was  &c.  of 
to  contftiue  in  pay  for  three  months  certain,  and  after  that  for  homJ^ 
■olohg  a  time  as  the  commtRsionerA  should  require,  and  until 
the;  or  their  agents  shoulff^irenotii^  of  discharge  at  Deptford 
Of  Pot^mioutk,  after  the  6hlp*ti  arrival  at  one  of  those  places, 
apd  tLe  said  comniiBSianerB  fbt*  tthd  on  behalf  at  His  Majesty, 
hired  or  retained  the  8tiid  ship  or  vessel  for  (he  said  time 
a^,aerTrce  accordingly.  There  then  fbllb^  covenants  from 
file  owners  that  the  ship  shoold  be  in  good  condition,  and  C  ^^^  1 
siipiila  be  well  provided  with  certain  articles  there  ennme> 
TjB ted, 'should  be  manned  as  therein  specified,  be  provided  with 
powder  aiid  shot,  and  with  victuals  for  ifhe  men,  comprising 
'1m  compfement  of  the  ship  duriiig  the  said  service  ond  em- 
j^loymient;  (bat  ihey  should  have  proper  apparatus  fbr  dressing 
toe  ■oldiers*  victuals  and  thing's  fit  for  serving  them  out,  and 
ibr  drawing  and  serving  water  to  the  horses  ■  that  the  master 
•Itoul?  receive  on  board  the  said  ship  from  time  to  tirtic,  such 
anumter  of  soldiers,  hordes,  provisions,  provender,  or  any 
nava\  dr'jric'tualf ing  siorea,  recruits,  &c.  for  the  service  of  His 
Majesty^  as  he  should  be  directed,  and  as  he  could  reasonably 
stow,  and  "proceed  with  them  to  such  places  in  the  European 
seas  aa'he  should  be  directed,  under  such  convoy  as  the  com- 
nnaioners  or  officers  in  chief,  whose  command  he  should  be 
apder,  should  direct,  and  land  and  deliver  the  same,  nndao 
nfoip  time  to  time,  during  his  continuance  in  (he  service ;  in 
t))e  performance  of  which  the  said  master  and  his  men,  with 
Ji'w  boats,  should  1>e  aiding  and  assisting  to  the  utmost  of  his 
)Qwer ;  that  he  should  si^n  receipts,  keep  a  log-book,  and  de* 
iv^1t  on  oath,  if  required,  at  the  transport  office,  and  give 
l^em  immecliiitc  notice  of  his  arrival  at  any  port.  In  conside- 
raiion  of  which  covenants,  &c.  the  commissioners  covenanted 
for  the'  King,  that  the  said  J.  Clark  and  Sons  should  be  al- 
iowed  for  the  hire  and  freight  of  the  said  ship  90f.  a  ton  each 
c^endar  month  lor  the  register  tonnage,  for  so  long  a  time  as 
the  ahip  nhoitld  be  continued  in  His  Majesty's  said  service ; 
,  wticli  freight  or  pay  should  commetice,  on  producin«^  ti  eertifi- 
di't«'froin  the  inspector  of  the  ship's  being  ready  to  sail,  as  ftr 
i^Mthfl  owners  were  concerned,  and  the  same  shohid  tease  and  [ ^''^  3 
Je^eriuiiie'  at  the  time  of  her  discbai^e.  The  owners  were  to 
bai^e  a  moDth's  frctgbt  in  adnilce,  and  after  the  ship  Should 
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1815.        have  been  in  the  service  three  months,  they  were  to  have  a 
.^TT"        second  month's  pay  on  producing  a  certificate  in  the  following 

&c.  of  '    form  ;  ^^  These  are  to  certify  the  commissioners  for  conducting 
^"^HouST^'  His  Majesty's  transport  service,  that  the  transport        master^ 

tons,  is  at  this  time  in  His  Majesty's  service,  fit  for  the 
aervice  employed  upon,  and  complete  according  to  charter  in 
men  tod  stores,  and  that  the  master  has  behaved  himself  pro* 
perlyi  and, was  always  obedient  to  commanci^  during  the  time 
be  Bas  been  under  my  directions."    ^^  Given  under  my  hand,'* 
&c.  and  afterwards  they  were  to  have  two  months'  pay  when 
eight  months  were  due,  so  as  to  have  always  six  months  in  ar- 
rear  for  the  security  of  government, ;  and  such  issues  of  two 
months'  pay  were  to  be  made,  on  producing  from  time  to  time 
such  certificates  as  aforesaid,  not  only  of  the  service  of  the  said 
ship  during  the  time  aforesaid,  but  also  that  the  same  was  safe 
at  the  expiration  of  the  times  of  such  service  respectivelj.  The 
commissioners  were  to  have  power  to  make-such  abatement  io 
the  freight  as  they  should  think  reasonable,  in  case  of  the  ship's 
inability  to  proceed  from  deficiency  of  men  or  stores,  or  aay 
other  cause  or  accident,  (it  being  to  be  understood,  that  the 
owners  generally  warranted  ihe  use  of  the  said  ship  from  any 
defects  or  deficiencies  of  any  kind.)    If  the  ship  should  be 
taken  by  the  enemy,  burnt,  or  sunk  during  the  said  service, 
without  the  master's  or  crew's  fault,  she  was  to  be  paid  for  by 
the  Crown  at  an  appraisement.    The  oflScers  were  to  be  ac- 
[  295  ]      commodated  with  the  great  cabin,  and  other  cabins  of  the  ship, 
except  the  starboard  state-room,  which  was  to  be  reserved  for 
the  agent  of  transports  on  board,  or  for  any  other  purpose  the 
said  commissioners  might  direct,  and  i^o  a  proper  cabin  for 
the  master,  and  a  small  one  for  the  mate,  and  that  the  gun- 
room, fore-castle,  and  steerage,  or  such  part  thereof  as  shoujd 
be  necessary,  should  be  reserved  for  lodging  the  seamen.    We 
do  not  think  that  any  argument  arises  in  this  case,  from  the 
benefits  which  either  party  may  derive  from  these  lights ;  each  is 
interested  and  derives  a  benefit  from  them ;  the  Crown,  in  re- 
spect of  the  lives  and  preservation  of  the  men  and  horses,  and 
the  provisions  and  stores;  the  proprietor  of  the  ship,  in  re- 
spect of  the  existence  of  the  vessel ;  and  this,  whether  the  pos- 
session remains  with  them,  or  is  transferred  to  the  Crown, 
during  the  time  stipuUited  for.    Nothing  is  stated  as  to  the 
rate  of  fireight,  which  cafi  throw  any  light  on  the  question* 
.T^ 'Crown  and  the  proprietors  of  the  ship  must  be  taken  to 


IN  THK  Firrr-piFTH  Year  of  GEORGE  III. 


H 


The  Maste 

&c.  of 

The  Trinii 

JIouiB 

flgtUnti 

Clark, 


have  contracted  with  each  other,  upon  the  knowledge  of  their  181 5. 
respective  legal  rights.  The  charter-party  ^^  grants''  the  ship, 
and  ^'  lets  it  to  hire  and  freight/'  which  are  proper  words  of 
lease,  and  would  of  themselves  pass  the  possession.  The  pur- 
pose is  mentioned,  but  this  mention  of  the  purpose  does  not 
restrain  the  possession,  though  it  may  restrain  or  qualify  the 
U(0  of  the  thing  let  to  hire.  If  I  hire  a  stable  or  coach-house, 
as  such,  I  have  not  less  the  possession,  because  it  might.be  a 
breach  of  the  terms  of  hiring  to  use  either  as  a  shop  or  ware- 
house. In  this  case  the  purpose  rather  calls  for  the  pos- 
sessioii)  as  it  seems  to  require  such  a  controul  over  the  ship 
as  can  only  be  h^d  by  possession.  A  certain  term  of  this 
hiring  is  fixed,  and  a  prolongation  beyond  that  term  at  the 
pleasure  of  the  hirers,  till  they  determine  it  under  certain  [  ^^^  ] 
circumstaaces.  The  commissioners  are  also  stated  to  have 
^*  hired  or  retained  the  ship  for  the  said  time  and  service," 
and  that,  at  a  certain  tonnage  rate  by  the  month.  The  pay- 
ment of  the  freight  or  hire,  after  the  first  advance,  is  agreed 
to  be  made  on  producing  a  certificate,  the  terms  of  which  seej(p 
to  imply  the  possession  to  be  in  the  Crown,  ^^  to  b^  at  thif 
time  in  the  service  of  His  Majesty,*'  (not  merely  ^^  to  be 
ready,  or  under  contract  to  perform  the  covenants  entered 
ioto  with  His  Majesty  for  the  service,"  and  which  His  ]\Ia- 
jesty- might,  under  the^e  covenants,  require  to  be  performed;) 
and  the  mode  of  the  future  payment  is  settled  on  similar  cer- 
tificates ;  and  according  to  this  notion^  the  proprietors  of  the 
ahip  are  said  ^^  to  warrant  generally  the  use  of  the  said  ship." 
From  all  which  expressions  in  the  instrument,  and  from  the 
nature; of  the  service  stipulated  for,  which  is  of  the  utmost  im- 
portance, and  might  be  delayed,  and  even  frustrated,  if  the 
Crown  was  not  authorized  to  take  possession  of  the  ship  to 
secure  its  immediate  execution,  but  was  led  to  a  bare  action 
of  covenant  against  the  proprietors  of  the  ship,  if  they  were 
to  refuse  to  permit  their  ship  to  sail,  it  is  contended  thj^t  ttl^ 
GroHn  had  an  executed  right  of  possession  in,  and  was  legally 
and  actually  possessed  of  the  ship,  and  owner  thereof,  withiu 
the  meaning  of  Uiese  charters,  during  the  period  in  whi(:.h  i}}^ 
services  were  performed,  which  ^av-e  ri^e.  to  these  claiqis* 
Against  this  it  is  urged,  that  the  use  and  service  only  q(  the 
ship  are  parted  with,  and  .that  the  possession  .and -ownership 
9jce  retained  by  the  conduct  and  n^vigaUon  Jhei.qg  left  to  the 
maater  and  crew,  who  are  the  aervants  of  thp  prf^prji^eiUVf  gt 
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1815.       the  ship,  chosen,  and  fed,  and  paid  by  them  ;  that  the  destint* 
tioft  of  the  ^ip  is  with  theCrown,  *but  that  the  mode  of 


The  Af BBtcf^ 

&c.  of  '    cuting;  the  orders  of  the  Crown,  is  intrusted  to  the  proprietbnr 
^n'^tt^'  ^^  ^^^  shipf  by  the  means  of  their  servants,  the  master  and- 
agahui       crew,  OTcr  whose  eonduet,  if  they  execute  those  orders,  tU- 
Clark..      Crown  has  no  controuK  ■  Thatj  thdugh  the  whole  tonnage  is 
I    297  J    ijjred,  yet,  if'it'be  Tiol  osedbyibeGrown,  the  propriatore'of 
the  ship  would  be  entitled  to  ns^'it  for  their  own  advantage,  ia- 
any  way  which  would  not  impede  the  performance  of  the  ritipo* 
lated  service^  (thf#Bgb'it  knot  verj'  easy  to  conceive  a  perfectly^' 
unexceptionable  case^f  thia  aort.)    That  the  only  remedy  tbo'- 
Crowd  would  haVe  oo'  the  refusal  *of  the  proprietors  of'tbcf ' 
ship  to  perform' their 'tontract,  and  permit  therrBhtf^  to  sail^ ' 
would  be  an  acticm  on  the  charter-party.    We  are  Iroweverof 
opinion,  thtti  the  argmients  tending  to  shew  that  the  'fxis* 
session  passed  to  the  Grown j  idurrng^the  term- and' service*  of- 
the  shipy-'oatweigh  tbdse  which  lebd  to  tbeoeintrary-conelnsibiKt 
It  istfvident  that  tbe  service  contractedfcfr^  is^of  thehigbesl  • 
importanoee  *to  the  country,  and  that > its  most  valuable  in-i- 
terests  may^  depend  upon  the  immediatie  execution  of  6uch'»- 
service  as  this  charter-party  au<horiAa*the'CrdwD'  to  require^' 
and  the  propriietors  of  the  sbip  a^^eelb  pei^rm:    Wbatevert'f 
construction  of  the  contract  enatries  the*  Crown  to  inforce-at" 
prompt  obedience  to  its  terms,  must  b# most  Agreeable  to  ifsi - 
spirit  and  intents     If  the  proprietors  of  the  ship,  from  whab'  * 
ever  motive,  were  authorised  to  insist  that  the  oflicers  of  tba 
Crown  had  no  right  to  enter  the' ship,  but  were  driven^to 
their  action  on  the  breach  of  the  contract,  infinite  and  irrepa- 
rable mischief  might  be  done  to  the  public  service  by  the 
delay.    No  mischief  that  we  can  foresee  will  ensue  from 
holding  that  the  Crown  has  a  right,  under  this  cbarter^arty^ 
[  208  ]      to  have  the  temporary  possession  of  this  vessel,  which  must 
materially  assist  in  securing  the  performance* of  the  serf'iee 
contracted  for,  if  the  parties  or  their  servants  should  bewn* 
willing,  from  any  cause,  to  comply  with  the  contract.    We  do 
no  violence  to  the  words  of  the  instrument  by  putting  this 
construction  upon  it.    The  terms  are  proper  terms  of  grant' 
and  demise,  the  sum  to  be  paid  is  in  the  nature^of  rent  for  the 
use  of  a  chattel,  the  whole  use  of  the  ship  is  warranted,  the 
term  is  sufficiently  fixed,  and  the  certificates  which  the  parties 
are  to  procure  to  entitle  them  to  the  rent,  are  worded  so  as  to 
recognize  the  possession.    In  truth  the  supposed  reagrvation 
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of  the  poefleeBiDii  to  the  master  and  crew  is  not  excluaivei  as  is       1815. 
contonded  for.    The  occupation  of  the  different  haUtable  parts    ^"TT" 
ofike  ship  is  arrang^ed  by  the  terras  of  the  contract^  and  a        &c.  •f 
plase  prorided  for  the  residence  ef  the  agent  for  the  Crowo.   '^^^^"^n 
TW^  whole  argument  appears  to  rest  on  a  fallacy  ;•  the  poa-       agtdiui 
seaBM^  'Hush  aa'it  is,  of  thc-mastelr  and  creWf  is  not  retained       ^''^^* 
by<tlM«pfoprie^ars  of  the'8kipj*to  restraia  or  interfere  .iwith  the 
full  attrii  free  use  of  the  ship^  which  theyiiave<lel4o.hireibr'a 
term^ibiilf as- subsidiary  and  sab^eryient  toeudh^^uaei^r:  Itis^noft 
only  4iMnistent  with  the  entire  awAefship:,4tfMl? possession  of 
theilveisri'CHi  the  part  of  the  CroH^lt  duiio^  •the.. period ^r 
whiUi  it  iaslety  but  it  is  a  farther  neana  provided  to  ^eaable  the 
CDMn^fnlly-and  beneficially  to  enjoy  the, same,  by  letting  at 
tbe^sametinieout  to  the  Crown  the  services  tikewiao^of  those 
by  ^whooi  v  the  ^  vessel-  might  -  be  best  coMkicted '  u  nder  the .  di^ 
rdKtioBT  lof  the  Crowui 'in  the  prosecnlion  of.  the  object  fiar 
whisIi''<tbeY.<3rown  hired,  it^    Thef  vessel  tberefiMreia  not  only 
hiredljjbtit- Along  with  it  the  services  also  of  a  certain:  nmnber 
of .fierMrtis  Ipaid  by  the  proprietors,  and  these^services^iSure.aifr      L  ^^^  J 
cesaary  tothe^use  of  the  vessel,  which  the  proprietors  have 
ezppeasljr  warranted  to  the  Crown.    It  is  the  same  thing  as  the 
hive'^fia  'tfaggon  and  team  for  a  certain  term,  the  pK>prietor 
of  itbe  wiiggon  stipulating  that  the  waggon  should  be  driven, 
andi'the  horses  taken  care'  of,  by  his- own  waggoner  and  boy, 
whonl  4ie  wite  to  feed.  In  such  a  case  it  could  hardly  be  made 
a  ^luestioD  that  the  waggon  and  team  were  in  the  possession 
of 'tbe<  hirer,  during  the^rvest,  or  whatever  the  term  might 
beJbr  w-hieh  they  were  hired.    This  is  indeed  idem  per  idem^ 
botcM  the  instance  is  more  familiar,  .it  serves  to  put  the  point 
in  A'deairer' light.    It  may  be  proper  to  take  notice  of  two 
caaet'  iW))iieh>  ivere  cited,  rather  for  the  purpose  of  shewing, 
that:tbeyi  do  «ot  apply  to  the  present  point,  than  to  derive  any 
aaaitlmice  fndm'them.   The  first  is  Sex  v.  Jones^  8  Etui^  461., 
i¥bioh  decided  that.  itke. packet-boats  between  Holjfheo^.w^ 
uDasA/Mi//Were»  rateable 'to  the  poor,  and  that  the  Crown  was 
Hot  lob^«owidered  asf  the  owner.  <  That  case;  is  distiogaish- 
aible.fimftiitlie^  preaeot,  in; aiangr  very  important ;partioular8. 
*riml«^fitaaiiio  charter«party  there^  jbo  destined. term  of  ser- 
\rice. '  Thetcaptains  had  ajsalary  ;.  if ;  they  did  notrporform  the 
service  to  the  <  satisfaction}  lof  yi^'Cinswn^.tJiey  would  at  any 
nommit  edase*  to  be  employed,  aad  .their  salary  would  imme- 
diately oease;  they  were  barely  to  carry  the  mail,  which  of 
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1815.        course  would  occupy  little  of  (he  vessel's  tonnage  :  the  rest  of 

' the  tonna§^  and  the  advantage  to  be  made  of  it  were  wholly 

^c.^f^*^'    with  them,  except  on  some  very  particular  occasions.     Mr. 
"J^eTRiNi-nr-  Justice  Ltawrenccj  in  giving  his  judgment  on  that  case,  ex- 
agtdmt       pressly  distinguishes  vesfsels  under  charter-party  from  those 
Clam.       nrhich  are  not  so.     The  other  case  is   Valleio  v.   Wheeler^ 
[  300]      Cowp.  H3.  which  was  cited  as  establishing  th^  doctrine^  thai 
the  charterer  of  the  ship  is  the  owner  pro  hdc  viee.    A$  a 
general  proposition  tbb  is  hardly  denied  on  the  prese0t  ocn* 
sion,  but  the  precise  point  made  here  is^  that  this  case  is  an 
exception  to  the  general  rule,  because  by  the  terms  of  this 
charter-party,  the  appointment  of  the  crew  and  the  navigation 
of  the  ship  are  not  transferred  to  the  charterer,  but  left  with 
ihe  proprietor ;  as  to  which  we  have  already  given  our  opi» 
•nioB.    The  reasoning  in  Valleio  aad  Wheeler  must  be  aj^plied 
to  the  question  agitated  in  it,  viz*  against  whom  barrjitr^  maj 
be  conmitted.    Whether  any  act  of  the  master  or  crew  in  the 
present  case  could  be  barratry  as  againsA  the  commissioners^ 
need  not  be  decided,  or  even  discussed,  upon  the  point  noir 
before  the  Court.    The  only  question  is,  who  is  to  be  coa- 
aidened  aa  owner  of  the  vessel  within   the  charters   uoder 
ivhich  the  plaintiffs  claiai,  during  the  time  she  was  in  Ul* 
aenrice  of  the  Crown  under  this  cliarter*^rty.    We  ane  inf 
opiaion  that  from  the  (erms  of  the  contract,  and  the  nature  of 
ibeaervice  to  be  performed,  the  Crown  is  to  be  so  considered^ 
:and  Ibat  a  nonsuit  mast  be  entered. 


Friday,  1>oE,  tn  tbo  Demise  of  Bywc  and  Others,  Against  BiaafKa 

^^^  9.  «  and  Another. 


%t^t^ ''  A  -therceunt  on  the  joint  deinMe  of  fVude  and  JLodge,  4fc0 


Thelenor^f    TN  ejectment  OR  the  separate  demise  of  Bj^ne,  and  ja  aio- 
cannot  re-       defendairts,  affker  not  gHiilty  and  issue  thereon,  plead  m  k9€  at 

lease  the  ac-  ,  .»•  %       -r    ^  ■ 

tioo.  the  assizes  a  release  pms  aartmn  €omitnuaucej  hy  Lodge  tx^im 

[  301  ]  d(^fi$ndants,  cf  thia  aistien,-  andufsU  costs  raladiig  tberatob  JJie* 
mnrrer.  Joinder.  And  wmm  .the  quesAioD  was,  wk^tkm  iUmp 
releaae  was  ^g^aod. 
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Bollandj  who  was  called  upon  by  the  Court  to  support  the        1815. 
plea,  contended  that  the  release  was  good  as  a  bar  to  the  ac-         "~~~~ 
tion   upon  the  joint  demise  of  Wade  and  Lodge.     For  the        affainst 
plaintiff  in  this  action  is  but  a  nominal  person,  and  of  this  the      1*R»w*r. 
Court  will  take  notice,  and  also  that  the  lessors  of  the  plaintiff 
are  the  only  persons  concerned  in  interest;  and  if  so,  this 
being  a  release  by  one  of  two  joint  lessors,  is  good  against  the 
other.     That  the  lessor  of  the  plaintiff  is  substantially  the 
party,  and  the  only  party  to  the  suit,  was  considered  by  Lford 
Mamfiitld  in  Asiin  v.  Parkin  (a).    And  so  per  Lord  HolUb) 
the  fdaintiff  is  merely  nominal,  and  trustee  for  the  lessor,  and 
ir  be  release  the  action,  may  be  committed ;  and  according  to 
Moore  y.  Goodright  (c)  to  assign  his  death  for  error  is  a  con- 
tearpt.     So  Payne  \.  Rogers  (d)^  shews  that  the  Court  will 
look  to  tbe  real  plaintiff,  though  he  be  not  the  plaintiff  upon 
record,  as  if  a  landlord  sue  in  the  name  of  his  tenant,  and  the 
tenant  release  to  his  prejudice.    Now  here  the  plaintiff  is  al- 
together a  fictitious  person,  and  the  mere  creature  of  tbe 
Court. 

JLiord  Ellenborough,  C.  J.  I  remember  a  case  like  this 
very  early  in  my  professional  life,  where  a  release  given  by  the 
lessiHrof  the  plaintiff  was  pleaded.  Tbe  case  was  aiyued  by 
Kirb^j  Serjt.,  who  maintained  that  the  release  ought  to  haYe  [  302  ] 
been  by  the  nominal  plaintiff.  1  confess  I  thought  the  4e- 
murrer  well  founded,  but  I  believe  at  that  time  it  struck  Lord 
Lomgkborough  otherwise.  However  I  still  think  the  objectioa 
a  valid  one,  and  that  the  lessor  of  the  plaintiff  is  not  tbe  per- 
son to  release.  Looking  to  the  record,  we  must  consider  those 
as  real  parties  to  the  action  who  are  parties  upon  record,  and 
the  real  parties  alone  are  qualified  to  release  tbe  action.  For 
this  purpose  the  action  must  be  taken  with  all  its  consequences 
as  if  it  l^as  really  pending  between  these  parties.  For  other 
purposes  indeed  we  treat  it,  as  it  really  is,  as  a  fictitious  ac- 
tion (a),  but  as  matter  upon  the  record  it  must  be  taken  as  if 
really  between  the  parlies  to  it. 

Baylbt,  J.     In  AsUn  v.  Parkin  Lord  Mansfield  was  not 
considering  how  the  matter  stood  as  between  ihe  parties  upen 
the  record,  but  independently  of  tbe  record.     But  as  ii  re- 
gards the  reoord  we  must  consider  John  Doe  as  the  real  party. 
P^r  Curiam^  Judgment  for  Ihe  plaintiff. 

MarryiU  waa  for  the  plaintiff. 

M  8  Ant.  467.  («)  ^M.  SSO.  jbC  15.  (c)  8  Sir.  «99. 

(d)  Dwgi.  407.  4tli  edit.       (a)  See  3  Burr,  1290. 
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1815. 

''^^  Akdersor  and  Others  agabitlMzxiB  aad  Qllif^. ,  .  , 

hrfdm'of  •  A  SSUMPSIT  by  the  mdoneBV  against  Ihe  defendanta  as 
foreign  bUiof  J\.  scceptois  ofaioreigobiUofflXfibange  for  2000/.,  drawn 
^f^;P;y  by  F.  A.,  payable  GO  daya  after  sight  to  the  order  of  C.  and 
•n«r  siglit,  Ca,  and  indoraed  by  them  to  thq  or4er  of  the  plaintiffs.  Plea, 
STflniwMi"*  general  issue.  J&tthe  trial  before  Lord  Eiienborough,  C.  J. 
*"  "'T''h  •*  *''*  ■'^^"'''•""B'ttingi  afterla«t  Michaelmat  term,,  therp  was  a 
bring  rafased,  verdict  fef  the  plaintifia,  subject  to  the  opinidn  of  t|l^e  Court 
STtC^.^  opon  a  ewe,  which  was  this :—  .'_/,'  \'_' 

cepiance,  ud  ' '  Th^  bill  wos  remitted  to  the  plaintiffi,  vbo  were  mjeniba'Dti 
;;^^'^7  in  iMtdon,  indorsed  as  above,  by  C.  afid.C^  from  ./ifefj4  apd 
'"««^«^jW' the  plaintiflfl'on  the  Sd  of^i/giuf,  li^lA,  pwsepted  It  to  "the 
tbe  dnwMi  deftMuits,'  AlsanwrtAanta  in  Ltmdaat. tra^\p,g  innder,  ^lie'^^Bl 
Sjd^.*"''  <*f'JH'*»rt«™l  Go.,  for  Bcoeptance,  who[  refi^sfld  to  pcceR^„il, 
chu^fortha  hnd thereupon  tlie  plaintiffs  protested  iit^for  non-acccptanf:e. 
^fl^g^ft,  On  the  4th  of  Ocfo&er  following  the  plaiqtiifs  sent  their  clerk 
to  which  the  to  present  the  bill  to  the  defendants  for  payment,  and  he  prp- 
"TUibiUviil  wnl«d  it  accordingly,  with  a  memorandum  annexed  to  it  of  the 
'"^Md-  ^'P^f^ce  of  the  protest,  amounting  to  17)^, 6d.,  and  likewise  of 
lowroufoia  a'.dofdicate  of  the  protest  amounting.  tp.lT^.  The  defendant 
f^l"MdA^  '««■«  then  said  to  the  cUrk,«Thi8  bill.will  be  paid,  but' we 
bolden  refn*-  eaiiniftt  &llow  yo*  for  a  duplicate:  protest/'  To  this  the  cte^'k 
payneat  with-  answered,  that  the  charges  were  what  tbey  considered  usual 
*h*  "**  ^  'sEBd iiecesiary,  and  that  he  could  not  receive  payment  of  the 
mftenrud*  the  bill  Wilfaout  the  Charges,  without  farther  orders.  The  clerk 
^^d^X  '''^"  ^'^"^  ^*'^^  *°  *^^  plaintiffi  for  inatrtictionB,  and  returned 
os^tapa; :  tff'tlm  defendanta*  counting-t^ouBn  in  about  half  an  hour,  when 
n^htweiid^'thfl'd^Andant  Fwrte  told  him  that  since  be  bad  lai^t  called, 
■o,  for  tbiidid  ibetf'hadraoeiTed  a  letter  iDfornina:  them  that  ihc  drawer  of 

ttOt  UlOIUIt  to  -J  _  ^ 

EouceFtwiee  tbtf  Utlhad  suBpetided  his  payments,  and  therefore  they  coi^ld 

aJ^^    hot' pay  the  bDl.     Tbe  plaiati^  fifter^fu-ds  again  demanded 

r*304]     Inyfieht'of'th&'bill  fron  tbe.defend^nts^^who  refused  to  pay, 

irtHetilll(DliflB'wers«Mitl«d>to.!r«4»V9rf,^he  verdict  tOBtand; 

}rftot,'a>nQunit!t«iJM,eiitaf|Bd., )  ' 

'AfeAoMlMefcr'thB'plHBtiaft.aTguQd,  iQut;a>iil  of  ^xt\/;fpgp 
may  be  accepted  by  parol ;  as  if  a  merchant  say,  Leave  (be 
bill  with  me,  and  to-morrow  I'wIIl  actSepf  itj  thik  ftmoalita  to 
an  acoeptance  (a).    Abo  an  acceptance  may  be  tnade  after  the 

(>}  Gat.J,.E.Ui, 
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me  appointed  for  the  payment  of  the  bill  is  past;  as  if  after       1815. 
e  time  of  payment  the  bill  be  shewed  to  the  drawee,  and  be        

•  .  ANDER80^ 

omise  to  pay  it,  fn;enerally ;  or  if  he  promise  to  pay  accord-  agaiMst 
f  to  the  tenor  of  the  bill,  it  shall  be  a  good  acceptance,  al-  Heath. 
o^gh  the  time  being  past  it  is  impossible  to  pay  according  to 
eteiior;  for  it  is  an  acceptance  to  pay  presently  (A).  So  in 
B&iiie  at  bar,  the  promise*  by  dnaof  the  defendants  that  the 
ft  Iroiild  be  paid,  at  a  time  when  the  bill  was  already  due, 
la  a  promise  to  pay  generally,  and  -  therefore  is  an  accept- 
ice^'  ibr  it  is  an  acknowledgment  by  the  defendants  at  that 
ne.tbal'they  had  funds  in  their  bands  of  the  drawer  sufficient 
pay  i'he  bill.  If  then  the  acceptance  were  once  complete  it 
nid  not  be  revoked  ;  and  there  has  been  no  waiver  of  it,  as 
Beni^nck  v.  Dorrien  (c),  by  afterwards  protesting  the  bill.  [  305  ] 
aa'the  re'fiisal  to  allow  for  the  duplicate  protest  was  not  put 
a  cpbcNtion  that  if  the  demand  were  persisted  in  the  bill 
buM  not  be  paid ;  all  parties  agreed  that  the  bill  should  be 
iSL^'only  they  differed  as  to  the  payment  of  a  collateral 
^^r(JB. '  Neither  is  it  less  an  acceptance  because  it  was  made 
4  tiibe  when  the  bill  was  presented  for  payment,  and  not 
MUiceptance. 

Cord  ^LtE^BonoTTGH,  C.  J.  In  this  case  the  defendants 
dt  as  it  were,  commenced  the  work  of  discharging  the  bill, 
Df  were  on  the  very  brink  of  paying  it,  when  the  subject  of 
»^iliarge  for  the  duplicate  protest  is  started,  which  causes 
Oik'.io  hold  their  hand.  But  at  this  time  neither  of  the  par- 
■  #'ere  treating  about  the  accepting  of  the  bill,  nor  was  it 
ei  ^i^iitioned  or  contemplated  by  them :  all  that  was  thought 
Vas'the  payment  of  the  bill.  If  therefore  this  could  ^nure 
u  Wceptance,  it  would  enure  against  the  plain  intent  of 
&  {Mi:rtib8.  It  is  undoubtedly  true  that  if  a  merchant  upon 
ijiig  applied  to  for  his  acceptance,  uses  words  which  import 
pfon^  to  pay  the  bill,  this  will  amount  to  an  acceptance ; 
it  ift  Ip  not  so  where  the  words  are  used  upon  a  different  oc- 
^tfn  and  with  a  different  intent.  Now  in  this  case  all  that 
ia*ever  contemplated  ^as  payment,  and  as  to  that  the  de- 
/^bt  says,  if  you  will  take  the  amount  of  the  bill  it  shall 
paid,  but  if  you  choose  to  insist  upon  having  ITi.,  I  will 

•t  My  it.    Not  one  word  passes  about  acceptance,  and  the 

'  *  r  . . . , 

i).  fjtiitim  T.  Pi^ti,  1  Ld.  Ray.  361.    Salk  127.    Cartk.  459. 
[c)  e  KmMty  199. 
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1815.        party  unTortunately  elects  to  stand  upon  his  claim  to  the  17f., 
.  but  for  which  he  would  have  been  paid. 

Andfbson 

agaimt  *Le   Blanc,  J.     To  hold  this  an  acceptance  would  be  to 

r»^06  1     ^^^^  *^  something  which  was  never  intended  by  the  parties. 

Per  Curiam^  Judgment  of  nonnuit 

Reader  was  for  the  defendants. 


'W^fay,  Burgess  against  Clements. 

An  innkeeper  ^^ASE  against  an  innkeeper  upon  the  custom  of  the  realm 
iik  fo"hT''  ^  f^r  n^^  safely  keeping  the  plaintiff's  goods  in  his  inn, 
goods  of  his  per  quod  they  were  stolen.  Plea,  general  issue.  At  the  trial 
mlost  before  Richards^  B.,  at  the  last  Oxfordshire  assizes,  the  case 

through  the      ^^g  \\^2i\^  \\^q  defendant  kept  a  common  inn  at  Oxford,  and  th« 

neflrliffcnce  ox  ^        t 

the  guest,  out  plaintiff,  who  was  a  Birmingham  factor,  and  travelled  for  or- 
of  a  private     jgj.g   ^^^  ^^^  yggj  ^^  frequent  the  inn,  came  there  on  the  23d 

room  in  toe  '  *■  ^  ^ 

inn  chosen  by  oi December ^  about  two  o'clock  p.  m.,  bringing  with  him  three 
the  pu^se  of  b^^^s-  He  was  shewn  into  the  travellers'  room,  as  usual,  and 
exhibiting  to  big  boxes  were  deposited  there,  but  shortly  afterwards  he  spoke 
bis  goods  for  to  the  wife  of  the  defendant,  and  desired  to  have  another  room, 
of  \fchroo  P^io^'wg  *^  *^  ^P  some  steps,  as  he  said  he  wanted  to  shew  his 
WIS  granted      goods.    This  was  what  they  called  a  private  room,  and  the 

kL^/whoat  *^^^®  ^^^^  ^^^  ^^^^  ^^  might  have  it,  that  there  was  a  key  in  the 

the  same  time  door.  and  that  he  might  lock  the  door.     His  boxes  were  ae- 

that therewas  cordingly  removed  into  the  room,  and  after  dining  in  the  tra- 

f.^»  "^  !.»  vellers'  room,  he  also  went  into  it  and  drank  his  wine.   In  the 

that  he  might 

lock  the  door,  afternoon,  a  customer  calling,  the  plaintiff  opened  the  boxes^ 
giScted^to"^.  ^^^  displayed  his  goods,  which  consisted  chiefly  of  jewellery 
goods,  upon  a  table,  and  the  customer  made  some  purchases. 
[  307  ]  While  they  were  thus  engaged,  the  door  of  the  room  was  twice 
opened,  and  a  stranger  looked  in  each  time,  who  begged  par^ 
don,  and  immediately  withdrew  and  shut  the  door,  upon  which 
the  customer  suggested  the  propriety  of  bolting  the  door,  in 
order  to  prevent  interruption.  About  seven  o'clock  the  cos* 
tomer  went  awaj,  leaving  the  plaintiff  packing  up  his  thingSi 
and  soon  afterwards  the  plaintiff  left  the  room  and  w<flit  out, 
and  did  not  return  until  about  nine  o'clock,  whan  it  was  dis- 
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covered  that  two  of  the  boxes  were  missing.    The  door  of  the        1815. 

room  opened  into  the  gateway  which  led  to  (he  street,  and        

there  was  a  key  in  the  Icck  on  the  outside,  but  when  the  plain-       o^^mi* 

tiff  went  out  he  did  not  lock  the  door,  nor  did  he  know  that     ^i-^muits. 

he  ever  shut  it.    The  learned  Judge  stated  the  law  to  the 

jury  to  be  this,  that  an  inoholder  vrMprimd  facie  answerable 

for  the  foods  of  his  guest  in  his  inn,  but  that  a  guest  might  by 

his  own  conduct  discharge  the  innholder  from  his  responsibi* 

lity.    And  he  left  it  to  the  jury  to  determine  whether  binder 

the  circumstances  of  this  case  the  plaintiff  had  not  discharged 

the  defendant,  and  if  not,  to  find  the  value  of  the  goods  lost* 

The  jury  found  for  the  defendant. 

Jertis  noTed  for  a  new  trial  in  the  last  term,  on  the  ground 
of  a  misdirection  ;  for  this  he  said  is  contrary  to  Calj/t's  case  (a), 
by  which  it  appears  that  an  innkeeper  is  bound  in  law  to  keep 
his  guest's  goods  safe  without  any  stealing  or  purloining,  and  it 
is  DO  excuse  for  the  innkeeper  to  say  that  he  delivered  the  guest 
the  key  of  the  chamber  door  in  which  he  is  lodged,  and  that  he 
left  the  chamber  door  open. 

Dauncey  and  fT.  E.  Taunton^  shewed  cause,  and  ergued  [  308  ] 
that  this  action  did  not  lie.  For  an  action  lies  not  in  every 
case,  against  an  innkeeper,  for  goods  lost  at  his  inn  ;  as  if  a 
flsan  be  at  an  inn  as  a  neighbour,  or  friend,  and  not  as  a  guest, 
he  shall  not  have  this  action.  Or  if  the  guest  be  robbed  by  his 
own  servant,  or  companion,  or  by  any  one  whom  the  guest  de* 
sires  to  be  lodged  \vitb  him,  or  if  the  goods  be  lost  without  any 
bolt  of  the  innkeeper,  an  action  lies  not.  And  all  this  appears 
by  Caljfe*$  case  (a),  and  by  the  words  of  the  writ,  which  re- 
gard only  common  inns^  and  such  passengers  as  are  in  eisdem 
itoiptetidef,  and  such  losses  only,  as  happen  pro  defeciu  Aoipc- 
Mcmtm  ieu  servieniium  tuorum.  Now,  Ist,  the  plaintiff  was 
ttot  n  guest,  or  person  hospitam^  within  the  meaning  of  that 
wordt  Ibr  he  had  a  chamber  assigned  to  him  at  his  own  re- 
quiiti  and  not  by  the  assignment  of  the  innkeeper,  who,  if  it 
bad  been  left  to  him,  might  have  assigned  one  more  secure; 
end  the  purpose  for  which  the  chamber  was  assigned  to  him  was 
.  Special  and  different  from  that  of  an  ordinary  traveller,  viz.  that 
f^exhiUting  his  goods  \  and  he  also  had  the  key  given  him,  and^ 
took  on  him  the  custody  of  the  goods ;  in  like  manner  as  in  the 
Eoii  India  Compafly  v.  PuUen  (6),  the  Company  were  held 

(•}Silif.3S.  WSJiq^aS.  (*)SJSp.6fO. 
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1815.       to  have  taken  on  them  the  custody  of  the  goods  so  as  to  dis« 

_  charge  the  common  carrier.    And  if  a  roan  hire  a  chamber  in 

agahut       an  inn,  otherwise  than  as  a  guest,  he  is  not  within  the  mean- 

CLEMBNT8.  j^^^  ^f  ^j^jg  ^^t  (c).  Bcfmeit  r.  Mellor  (rf)  only  decided  that 
an  innkeeper  who  receives  a  guest  with  his  goods  is  chargeable 

[  309  ]  if  they  be  lost  in  the  inn,  though  he  had  before  refused  to  re- 
ceive the  goods.  Sdly,  Supposing  the  plaintiff  in  this  case  to 
have  been  a  guest,  yet  it  is  through  his  neglect  that  the  goods 
were* lost;  for  after  being  told  to  lock  the  door,  and  after 
having  his  attention  called  to  the  appearance  of  the  strangers 
at  the  door,  he  ought  not  to  have  gone  out  leaving  the  door 
not  only  unlocked  but  open.  Therefore  this  is  a  loss  arising 
from  the  plaintiff's  own  fault,  and  not  pro  defeclu  hospita- 
toris. 

Jervis  and  Manlej/j  contrd^  maintained  that  the  law  had  not: 
been  correctly  stated  to  the  jury;  for  it  was  plain  that  the 
plaintiff  was  living  and  dieting  at  the  inn  in  all  respects  as  a 
guest,  and  it  is  in  consideration  of  the  benefit  which  the  inn- 
holder  derives  from  this,  that  the  law  makes  him  chargeable. 
And  here  was  no  special  acceptance  on  the  plaintiff's  part, 
either  of  the  custody  of  the  goods,  or  of  the  key  of  the  cham- 
ber, and  it  appears  by  Moor.  78.  that  the  defendant  could  not 
discharge  himself  by  tendering  the  key  of  the  chamber  to  hu 
guest,  nor  according  to  4S  Ed.  3.  II.  (a),  11  H.  4.  45.  (6), 
even  if  he  had  delivered  the  key  to  him. 

Lord  Ellbnborough,  C.  J.  I  cannot  see  any  thing. to 
impeach  the  propriety  of  this  verdict.  Perhaps  the  facta  of 
the  case  might  have  been  commented  on  more  at  large,  and 
most  probably  the  learned  Judge  did  comment  on  them  at  the 
trial  to  a  greater  extent,  and  more  completely  using  bis  owii 
province,  and  less  devolving  it  on  the  jury,  than  appears  by 
the  limited  statement  of  a  report.     But  the  question  here  is 

[  310  ]  whether  the  jury  in  finding  this  verdict,  have  not  rightly  ex- 
ercised their  province.  Now  the  law  obliges  an  innkeeper,  to 
keep  the  goods  of  persons  coming  to  his  inn,  causa  hoMfdtanMy 
safely,  so  that  in  the  language  of  the  writ,  pro  defeciu  hospUth 
ioris  hospitibus  damnum  non  eveniai  ullo  mode.  And  I  do  not 
^  say  that  if  the  goods  be  stolen  from  the  inn,,  it  is  not  prim4 
Jacie  io  be  taken  as  happening  through  the  fault  of  the  inn- 

(c)  See  JtfMTv,  S77.  (d)  5  T.JL  273. 

(«;  Br^  Akr.  Actum  tftr  U  Cmtt,  fl  15.  \h)  IM,  pi.il. 
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beper.     But  (here  can  be  no  doubt  also  that  there  may  be        1815. 

arcuniBtances,  as  if  the  guest  by  his  own  neglect  induces  the        

OM,  or  introduces  himself  the  person  who  purloins  the  goods,  agtdwli^ 
rbich  form  an  exception  to  the  general  liability,  as  not  coming  Clements. 
rithin  the  words  pro  deftctu  hospitatorisy  and  under  such  cir- 
amstances  the  plaintiflf  shall  not  complain  of  the  loss.  Now 
Bt  U8  first  consider  whether  the  plaintiff  came  to  this  inn  causa 
'Mpiiandiy  and  Sdly,  whether  by  his  conduct  he  did  not  induce 
he  loss.  It  does  not  appear  whether  he  had  a  sleeping  room, 
at  we  may,  I  think,  presume  that  he  had,  apart  from  the 
ravellers*  room :  but  he  desires  to  have  a  private  room  up 
Dme  steps,  in  order  to  shew  his  goods.  Now  an  innkeeper  is 
ot  bound  by  law  to  find  shew  rooms  for  his  guests,  but  only 
ODFenient  lodging  rooms  and  Iodising.  As  to  what  is  laid 
owD  in  Calj/e'8  case,  respecting  the  delivery  of  the  key  to  the 
uesti  it  plainly  relates  to  the  chamber  door  in  which  he  is 
xlged.  And  I  agree  that  if  an  innkeeper  gives  the  key  of  the 
bamber  to  his  guest,  this  will  not  dispense  with  his  own  care, 
r  discharge  him  from  his  general  responsibility  as  innkeeper. 
lot  if  there  be  evidence  that  the  guest  accepted  the  key,  and 
)ok  on  himself  the  care  of  his  goods,  surely  it  is  for  the  jury 
>  determine  whether  this  evidence  of  his  receiving  the  key 
rovea  that  he  did  it  animo  custodiendi^  and  with  a  purpose  of  [  311  ] 
tempting  the  innkeeper,  or  whether  he  took  it  merely  be- 
lose  the  landlord  forced  it  on  him,  or  for  the  sake  of  securing 
reater  privacy,  in  order  to  prevent  persons  from  intruding 
liemRelves  into  his  room.  The  cases  shew  that  the  rule  is  not 
)  inveterate  against  the  innkeeper,  but  that  the  guest  may 
xonerate  him  by  his  fault,  as  if  the  goods  are  carried  away  by 
le  gnest^s  servant  or  companion  whom  he  brings  with  him. 
iW  thus  it  is  laid  down  in  Calj/e^s  case,  ^^  that  if  the  servant 
f  the  guest,  or  he  who  comes  with  him,  or  he  whom  he  de- 
ires  to  be  lodged  with  him,  steal  or  carry  away  the  goods, 
be  innkeeper  shall  not  be  charged ;  for  there  the  fault  is  in 
!ie  guest  to  have  such  companion  or  servant; ''  which  shews 
lat  for  such  damage  as  is  occasioned  by  the  misconduct  of  the 
nest,  he  shall  not  be  entitl^  to  complain  or  to  have  any  re- 
ompence.  Now  what  is  the  conduct  of  the  plaintiff  in  this 
aae?  The  innkeeper  not  being  bound  to  find  him  any  more 
ban  lodging  and  a  convenient  room  for  refreshment,  this  does 
tot  satisfy  his  object,  but  he  inquires  for  a  third  room,  for  the 
rarpose  of  exposing  in  it  his  wares  to  view,  and  of  introducing 
Vol.  IV.  Q 
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1815.  a  number  of  persons,  over  whom  the  innkeeper  can  have  no 
check  or  control,  and  thus,  as  it  seems  to  me,  for  a  purpose 
agmnu  wholly  alien  from  the  ordinary  purpose  of  an  inn  which  is  ad 
CLEMBNTi.  hospitandos  homines.  Therefore  the  care  of  these  goods  hardly 
falls  within  the  limits  of  the  defendant's  duty  as  an  innkeeper. 
Besides  after  the  circumstance  relating  to  the  strangers  took 
place,  which  might  well  have  awakened  the  plaintiff's  sus- 
picion, it  became  his  duty,  in  whatever  room  he  might  be,  to 
use  at  least  ordinary  diligence,  and  particularly  so  as  he  was 
[  312  ]  occupying  a  chamber  for  a  special  purpose.  For  in  general 
though  a  traveller  who  resorts  to  an  inn  may  rest  on  the  pro- 
tection which  the  law  casts  around  him,  yet  if  circumstances 
of  suspicion  arise,  he  must  exercise  ordinary  care.  It  seems 
to  me  that  this  room  was  not  merely  entrusted  to  the  plaintiff 
in  the  ordinary  character  of  a  guest  frequenting  an  inn,  but 
that  he  must  be  understood  as  having  taken  a  special  charge 
of  it,  and  that  he  was  bound  to  use  ordinary  care  for  the  safe 
keeping  of  his  goods,  and  that  it  is  owing  to  his  neglect,  and 
not  to  the  fault  of  the  innkeeper,  that  the  loss  has  happened. 
And  this  was  a  question  which  it  was  proper  to  leave  to  the 

jury- 

Le  Blanc,  J.    I  agree  with  my  Lord  that  there  ought  not* 

to  be  a  new  trial  in  this  case.  We  must  take  the  facts  from 
the  report,  and  also  that  the  Judge  stated  to  the  jury  that  an 
innkeeper  was  responsible  to  his  guest  for  the  safe  custody  of 
his  goods,  but  that  the  guest  might  by  his  own  conduct  dis- 
charge the  innkeeper  from  that  responsibility.  The  only  ques- 
tion then  is,  whether  the  jury  were  justified  under  the  circum- 
stances of  this  case,  in  finding  that  the  guest  had  so  discharged 
the  innkeeper.  There  can  be  no  doubt  as  to  the  liability  of 
an  innkeeper,  to  look  to  the  safe  keeping  of  every  person's 
goods  who  comes  to  his  inn  as  a  guest,  and  negligence  will  be 
imputed  to  him,  where  the  loss  is  not  to  be  ascribed  to  any 
other  known  cause.  Now  in  this  case  the  plaintiff  came  origi- 
nally as  a  guest,  and  was  shewn  into  the  travellers'  room ;  but 
it  is  a  material  part  of  this  case  that  he  afterwards  applied  to 
the  innkeeper  for  a  room  for  another  purpose,  and  not  in  tlie 
character  of  a  guest,  but  for  a  particular  room  in  which  be 
[  313  ]  might  shew  his  goods.  The  innkeeper's  wife's  assent  to  tfctsr 
application  is  accompanied  with  that  which  is  equivalent  to 
telling  him^  that  he  must  take  charge  of  it;  for  she  says,  Yoir 
nay  have  the  room,  there  is  a  key  in  the  door,  and  yon  nay 
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it.     Surely  this  was  equivalent  to  saying,  I  will  let  you        1815. 

Ihe  particular  room  you  have  fixed  upon  for  shewing        

§9ods  in,  but  then  it  must  be  upon  condition  that  you       agmntt 
the  custody  of  it  yourself.     If  he  had  declined  this  con-     Clements 
ly  might  not  the  wife  fairly  have  refused  to  let  him  have 
Ddm  for  shewing  his  goods  ?     But  he  says  nothing,  but 
it  boxes  moved  into  the  room,  and  afterwards  they  are 
I  out  of  it,  clearly  in  consequence  of  the  door  being  left 

It  seems  to  me  that  this  is  consistent  with  the  principle 
V  laid  down  in  Calj/e's  case,  and  other  cases,  for  the  place 
lich  that  principle  was  applied  is  not  a  room  which  the 
his  selected  for  some  particular  purposes,  but  the  cham- 
I  which  he  is  lodged  as  a  guest;  and  there  it  is  certainly 
liat  the  innkeeper  is  not  excused  by  saying  that  he  deli- 
tbe  key  to  the  guest,  and  t^at  he  left  the  chamber  door 
,  This  may  well  be,  and  yet  in  this  case,  where  the  guest 
id  for  the  room  for  a  different  purpose  from  that  of  being 
i  there  or  entertained,  the  innkeeper  may  not  be  respon- 

I  think  therefore  the  jury  were  justified  in  determining 
ft  received  the  favour  cum  onere^  that  is,  that  he  accepted 
«Biber  to  shew  his  goods  in  upon  condition  of  taking  his 
ooder  his  own  care. 

FIjEV,  J.  I  agree  that  the  verdict  was  right,  and  that 
llier  would  have  been  wrong;  inasmuch  as  the  plaintiff 

his  own  conduct  superseded  for  the  time  the  obligation  [  314  ] 
innkeeper.  The  plaintiff  applied  for  a  room  to  exhibit 
ods  in,  and  not  for  any  purposes  as  a  guest :  the  mistress 
right  to  refuse  complying  with  the  application  for  such 
NMe,  or  she  might  grant  it  sub  modOy  and  upon  such 
■fl  she  might  think  proper  to  prescribe.  It  appears  that 
d  prescribe  terms,  and  the  plaintiff  accepted  them,  for 
Id  him,  he  might  have  the  room,  that  there  was  a  key, 
»«nght  lock  the  door;  and  he  assents,  because  he  does 
jeet  to  these  terms,  but  takes  the  room.     That  I  think 

I  fln  obligation  upon  him  to  loc^  the  door  of  the  room, 
to  left  it,  or  at  least  to  make  soi^  communication  to 
bCress,  that  she  might  know  when  her  liability  was  to 
^  For  after  a  person  has  specially  taken  his  property 
is  own  care,  it  is  but  reasonable,  if  he  means  to  charge 
fcdeper  upon  his  responsibility,  that  be  should  apprize 
t  it    This  the*  h4h%  ease  of  a  person  at  an  inn  wh6 

II  i|rduiiiiber  for  a  spoeial  purpose,  whicli  request  ic 
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granted  upon  a  condition  to  which  he  must  be  taken  to  have 
assented;  he  removes  into  the  room  with  his  property,  which 
he  has  taken  under  his  own  custody,  and  afterwards  leaves  the 
room  unprotected,  and  without  making  any  communication  to 
the  innkeeper,  which  might  have  put  him  on  his  guard  as  to 
the  protection  of  it.  To  hold  in  such  a  case  that  the  defend- 
ant is  liable,  would  be  to  make  him  liable  not  for  his  own  neg- 
ligence but  for  the  negligence  of  his  guest ;  for  grosser  neg- 
ligence can  hardly  be  stated ;  and  it  would  be  to  enable  the 
plaintiff  to  take  advantage  of  his  own  negligence,  which  has 
been  the  sole  cause  of  the  loss. 

Dampier,  J.  Upon  the  facts  of  this  case,  and  the  law  re- 
sulting from  it,  if  it  had  been  distinctly  laid  down  to  the  jury, 
I  should  have  no  difficulty  in  saying  that  the  verdict  was  right. 
Indeed  the  jury  could  not  have  arrived  at  a  more  proper  con- 
clusion. My  only  doubt  has  been  whether,  from  the  concise 
manner  in  which  the  learned  Judge  summed  up,  as  it  appears 
by  the  report,  the  law  was  so  fully  laid  down  as  it  might  have 
been.  It  might  have  been  more  distinctly  stated  to  the  jury 
from  Calj/e's  case,  that  the  innkeeper  was  not  discharged  by 
the  offer  of  a  room,  for  lodging  the  guest,  with  a  key  to  it, 
unless  the  guest  assented  to  the  offer,  and  was  content  to  take 
the  custody  of  his  own  goods,  and  discharge  the  innkeeper. 
But  as  I  think  that  if  the  law  had  been  more  distinctly  stated, 
the  jury  ought  to  have  come  to  the  same  conclusion,  it  would 

be  useless  to  send  the  case  to  another  trial. 

* 

Rule  discharged. 


Jum  lOtb. 

A  biringr  at  8«. 
per  week,  and 
twoguinetufor 
the  harvest,  to 
do  any  thing 
the  gardener 
should  set  him 
about,  is  not  a 
yearly  hiring. 


The  King  against  The  Inhabitants  of  Lambeth. 

UPON  appeal,  the  Sessions  discharged  an  order  of  two 
justices  for  ih^  removal  of  Elizabeth  Pinnegar  and  her 
children  from  St.  Mary  Lambeth^  Surrejfy  to  East  Garsiany 
Berks  J  subject  to  the  opioion  of  this  Courts  on  the  foUowiug 
case : — 

The  pauper's  husband  was  hired  by  one  Wroughian  at  eigbC 
shillings  per  week,  and  two  guineas  for  the  harvett^  to  do  any 
thing  the  gardener  should  set  him  about;  and  under  this  hir^ 
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mg  he  served  four  years  in  the  parish  of  Chadlesworthy  and 
ilept  upon  the  premises  of  Wroughton.  The  sessions  were 
of  opinion  that  the  pauper  thereby  gained  a  settlement  in 
CkadUsworlh. 

Xjowes  Rud  Barrow  J  in  support  of  the  order  of  sessions,  en- 
tevoared  to  distinguish  this  case  from  Rex  v.  Dodderhill  (a), 
Bi  this  particular,  that  here  was  an  agreement  for  a  gross  sum 
to  be  paid  for  the  harvest,  and  not  merely,  as  in  that  case,  for 
an  increase  of  the  weekly  wages  in  the  harvest  month.  And 
for  the  harvest  imports  for  a  consolidated  period,  at  least  as 
long  as  a  month,  for  which  period  the^e  wages  are  reserved, 
which  is  inconsistent  with  the  notion  of  a  weekly  hiring;  and 
therefore  this  case  falls  within  the  principle  of  Rex  v.  Ham^ 
prtiton  (6). 

But  per  Lord  Ellen  bo  rough,  C.  J.  It  does  not  distinctly 
appear  whether  the  two  guineas  were  to  be  paid  de  incremento, 
or  were  to  cover  the  whole  harvest.  All  that  appears  is  that 
Ibe  hiring  being  by  the  week,  the  parties  contemplated  that 
piMsibly  it  might  last  through  the  harvest. 

Per  Curiam,  Order  of  Sessions  quashed. 

iVo/s/rwas  against  the  order  of  sessions. 


1815. 

The  Kino 
agaitut 
The  Inhabi- 
tants of 
La&ibeth. 


(a)  Anie,  vol.  iii.  243. 


(&)  5  r.  /?.  205. 


The  King  against  Bradford. 


[317] 

Saturday^ 
June  10th. 


THE  sessions  upen  appeal  conBrmed  a  rate  made  for  the  A  canteen  in 

relief  of  the  poor  of  the  parish  of  Sallwood  in  Kent^  by  m^^UiB^hj 

which  W.  Bradford  was  assessed  as  the  occupier  of  the  small  ?»«  barrack- 

canteen  in  Ht/the  Barracks  upon  the  sum  of  3\)jL  JD5.  subject  year,  at  a  rent 

to  the  opinion  of  this  Court,  upon  a  case  stated,  which  in  sub-  ^^^en^^m?* 

stance  was  this  :— «  buildings,  and 

By  indenture  of  the  2 1st  of  September  1813,  between  three  ^*of  mo/.*" 
of  the  commissioners  for  the  affairs  of  barracks,  of  the  one  |orthepriFi- 
part,  and   W.  Bradford  of  the  other,  the  commissioners  in  thesamrM^a 
coBtiderdtion  of  the  rents,  covenants,  &c.  on  the  part  of  J^S|®*"li,*°'*. 
Bradford  to  be  paid  and  performed^  &c.  demised  to  Bradford^  proyiaions  and 

liqaon,  &c. 
•■nllj  sold  by  sntlers,  with  power  of  distress  for  the  aggregate  sum,  was  held  to  be  one  entire 
iCBt  for  the  canteen ;  and  therefore  B.  was  held  rateable  to  the  relief  of  the  poor  as  occupier  of  tha 
ctBtecn,  io  respect  of  the  525  A  aggregate  reiity  and  not  merely  in  respe^  of  the  15/.  ^ 
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1815.  and  Bradford  did  thereby  take  of  them  the  building  or  apart- 
_    „  ments  called  the  small   canteen  in   Hythe  barracks  in  the 

agedfut  county  of  Kcnty  to  hold  the  9aid  canteen  as  such  for  one  year 
Bradford,  ^^^jy^  commencing  from  the  30th  of  September  1&13,  provided 
the  said  barracks  should  be  so  long  held  by  government  and 
used  as  a  barrack,  and  to  pay  for  the  same,  the  rent  or  sum  of 
15/.  for  the  said  canteen,  buildings,  and  appurtenances  there- 
unto belonging,  and  also  the  further  sum  of  510/.  for  ike  pri» 
allege  of  using  the  same  as  a  cardeen^  and  setting  therein  pro^ 
visions  J  Uquors^  and  other  articles  usually  sold  hy  sutlers^  mak- 
ing together  the  sum  of  5251.,  to  be  paid  clear  of  all  deduc- 
tions by  four  equal  payments,  or  a  proportional  part  of  the 
said  rent  and  sum  of  money  for  so  much  of  the  year  as  the 
said  barrack  and  canteen  should  be  continued  as  such  (in  case 
the  said  barrack  and  canteen  should  not  be  so  continued  until 

[  918  ]  the  end  of  the  term)  to  be  calculated  up  to  the  day  of  such 
continuance,  and  the  sum  for  rent  and  the  sum  due  for  such 
privilege  as  aforesaid  to  be  added  together  and  to  be  recover- 
able in  one  sum,  as  rent,  by  distress  or  otherwise.  And  Brad' 
ford  covenanted  to  observe  the  orders  of  the  commissioners 
for  the  regulation  of  the  barracks  and  canteen,  &c.,  and  that 
he  would  not  allow  any  beer  or  liquors,  &c.  to  be  carried  oat 
of  the  canteen  except  to  commissioned  officers.  And  in  case 
he  should  quit  or  be  removed  from  the  canteen  before  the  ex- 
piration of  the  year,  the  commissioners  might  calculate  the 
proportion  of  rent,  and  also  of  the  sum  payable  for  the  privi- 
lege of  using  the  canteen  as  such  due  up  to  the  day  of  such 
quitting  or  removal,  or  any  preceding  day,  and  add  the  same 
together,  and  might  thereupon  immediately  distrain  for  the 
whole  of  such  sum  as  rent,  and  proceed  in  like  manner  for 
such  sum,  and  for  the  procuring  thereof,  by  sale  of  the  goods 
8o  distrained  or  otherwise,  as  if  the  same  had  been  reserved 
and  payable  on  such  day,  although  it  might  be  in  the  middle 
of  a  quarter,  and  might  also  nevertheless  enforce  the  payment 
of  the  remainder  of  the  rent,  and  the  sum  of  money  payable 
for  the  privilege  of  using  the  canteen  as  such  for  the  said  year, 
from  Bradford  under  the  indenture,  and  under  the  penalty 
therein  contained ;  and  no  trade  or  occupation  other  than  that 
of  a  sutler  and  canteen  keeper  should  be  exercised  In  the  can- 
bRi«^  teen ;  for  the  performance  of  all  which  covenants,  &c.  Brad- 

fird  bound  himself  and  heirs,  &e.  io  a  penalty.  Under  this 
indenture  Bradjbrd  entered  into  posaesdon  of  the  canteen. 


fi 
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and  carried  on  the  trade  of  a  sutler  there,  at  the  time  of  mak-       1816. 
iug  the  rate,  and  was  licensed  by  the  justices  of  the  peace,  and     rpr'^T' 
by  the  officers  of  the  excise,  *  to  retail  ale,  &c.  and  spirituous       agtxinst 
liquors,  in  the  canteen,  in  the  same  manner,  and  under  the    Bradford. 
same  regulations  as  other  publicans.    The  annual  value  of  the    *L  ^^^  ] 
premises  without  the  privilege  of  selling  provisions   and  li- 
quors is  11/.  5s.  and  with  it  is  393/.  15^^.    Personal  chattels  and 
the  profits  of  trade  are  not  rated  in  the  parish.    The  question 
was  whether  the  rate  ought  to  be  on  the  larger  or  the  lesser 
of  tbefte  two  sums  ;  if  upon  the  larger  the  rate  to  stand,  if 
upon  the  lesser  the  rate  to  be  amended  accordingly. 

Taddj/  and  Bcrens,  in  support  of  the  rate,  argued  that  the 
whole  sum  reserved  by  this  indenture  was  substantially  a  rent, 
and  that  the  reserving  it  divisim  in  several  parts,  as  if  the  one 
were  unconnected  with  the  other,  was  only  a  colour  to  avoid 
this  assessment.     But  the  Court  will  look  to  the  substance  of 
every  deed  and  not  to  the  wording  only,  and  if  it  appear  in 
this  case  that  the  defendant  is  a  beneficial  occupier  to  the  ex- 
tent to  which  he  is  assessed,  will  confirm  the  rate.     Now  the 
taking  of  this  canteen  is  like  the  taking  of  any  other  public 
house,  or  tavern,  the  rateable  value  of  which  is  to  be  estimated 
by  reference  to  its  locality,  its  good  will,  and  the  licence  which 
belongs  to  it;  that  is,  by  combining  all  the  things  which  tend 
to  give  it  one  entire  value,  and  not  by  separating  the  mere 
value  of  the  house  or  building  from  the  rest.     And  upon  this 
principle  it  was  determined  that  the  profits  of  a  weighing  (a) 
or  a  carding  (b)  machine,  might  l>e  taken  into  the  account  in 
rating  the  value  of  the  building.    If  it  should  be  objected  that 
the  defendant's  occupation  was  for  the  exercise  of  a  public      l  ^^  J 
duty,  and  therefore  he  is  not  rateable ;  it  may  be  answered 
that  if  be  also  derive  any  individual  benefit  from   it  he  is 
rateable.     Thus  the  gunner  at  Seaford  (a),  the  comptroller  of 
ChtUta  College  (6),  the  ranger  of  a  royal  park  (c),  and  the 
commanding  officer  at  PortsmoiUh  barracks  (c^),  were  held  rate- 
able.   Nor  can  it  be  fairly  said,  what  the  deed  seeks  to  have 
said,  that  this  privilege  of  using  it  as  a  canteen,  &c.  is  but  a 
personal  privilege,  and  therefore  not  rateable  in  a  place  where 

(c)  But  r.  St,  NichoUu,  Glmteetter,  CaU.  262. 

(*)  Rex  V.  Hogg,  Cald.  266.  1  T.  R.  721. 

(ff)  Rex  V.  Hurdis,  3  T*  R.  497.  (&]  Eyre  v.  SmeUpuce,  2  Burr.  10S8. 

(e)  Urd  Bute  v.  Orindali,  1  T.  R.  338.  2  H.  SI.  265. 

(tf)  Jbr  V.  Terroii,  8  Mdti^  606. 
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1815.        matters  of  personalty  are  not  rated.     For  Ist,  it  is  a  privileg 
""""        of  using  it  as  a  canteen  and  selling  liquors  therein,  and  by  th 
^^/^      deed  the  defendant  covenants  that  he  will  not  allow  any  li 
Bradvord.     quors,  &c.  to  be  carried  out  of  the  canteen,  except  to  commis 
sioned  officers;  so  that  the  privilege  is  strictly  local,  bein 
confined  to  the  canteen.     Next,  it  is  plain  that  without  a  li 
cence  from  the  justices,  the  privilege  could  not  have  been  e 
ercised  at  all ;  but  the  justices  in  granting  theic  licence,  li« 
cense  the  house  as  well  as  the  person,  and  would  not  do  well — 
to  grant  a  licence,  if  they  disapproved  of  either.    The  form  ol 
the  licence  itself  imports  locality,  it  is  ^  to  A.  B,  at  the  sign 
of — or  at  the  canteen,  &c.  f  and  the  stat.  16  G.  2.  c.  8.  s.  10* 
prohibits  the  granting  of  licences  to  any  person  except  such  or 
keep  taverns^  or  ale  houses  ;  and  by  stat.  26  G.  S.  c.  31.  5.  S.  no 
licence  shall  entitle  any  person  to  keep  an  ale  house  in  any 
other  place  than  that  in  which  it  was  first  kept  by  virtue  of 
such  licence,  and  such  licence  with  regard  to  all  other  places 
[  321  ]       shall  be  void.     Wherefore  the  defendant  in  this  case  is  rate- 
able in  the  larger  sum,  as  for  the  value  of  this  canteen,  with 
the  privilege  annexed  to  it,  of  which  he  is  the  beneficial  oc- 
cupier ;  in  like  manner  as  the  lessee  of  an  ancient  mill,  at 
which  all  the  inhabitants,  &c.  ought  to  grind,  would  be  rate- 
able for  the  value  of  the  mill  with  the  suit  annexed. 

Bolland  and  Boteler,  contrdy  principally  relied  on  the  dis^ 
tinction  between  things  real,  which  are  fixed,  and  cannot  be 
moved  from  their  place,  and  things  personal,  which  are  move- 
able, and  attend  the  person  wherever  he  goes.  And  they  said 
that  the  privilege  granted  to  the  defendant  by  this  indenture 
was  of  the  latter  sort ;  and  so  this  case  difiers  from  the  cases 
of  the  carding  and  weighing  machines,  which  were  each  of 
them  more  or  less  considered  as  affixed  to,  and  constituting  a 
part  of  the  freehold. 

JLfOrd  Ellenborough,  C.  J.  I  cannot  look  at  the  reserva- 
tion in  this  indenture  in  any  other  point  of  view  than  as  a  mode 
which  the  parties  have  chosen  of  dividing  the  rent.  For  it  is  in 
substance  but  one  entire  rent  payable  for  the  occupation  of  a 
real  tenement,  and  for  the  enjoyment  of  the  advantages  be- 
longing to  it.  From  its  ticinity  to  the  barracks,  it  of  course 
would  attract  to  it  almost  all  the  custom  of  that  neighbourhood, 
and  this  is  the  incident  to  the  property  which  renders  it  valuable. 
If  this  could  be  separated  from  the  value  of  the  tenement,  and 
the  rent  distributed  accordingly,  we  should  henceforth  never 
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foinise  of  any  public  bouse  in  wbicb  this  form  of  distribu*        1815. 
rould  not  be  observed  ;  the  lessor  would  let  the  tenement     _" 
bare  rent  which  it  was  worth,  and  the  ^privilege  of  car-        agaitut 
on  the  trade  at  a  separate  and  independent  rent.    And     Bradford. 
oold  be  a  receipt  for  reducing  the  annual  value  of  the     L    ^^  J 
rat  to  a  mere  shadow.    But  we  roust  judge  of  things  as 
Mlly  are,  and  not  as  they  may  appear  to  be ;  and  there- 
e  are  to  consider  here  whether  this  be  not  substantially 
liire  rent  in  respect  of  one  entire  subject,  though  artifi- 
divided  into  several  payments.     Now  it  does  appear  to 
It  this  is  as  much  a  profit  appurtenant  to  the  tenement 
I  from  its  local  situation,  as  was  the  profit  of  the  weigh- 
carding  machine,  to  the  tenements  there  rated.    And  it 
Dt  been  improperly  likened  to  the  case  of  a  soke  mill^ 
it  let  at  a  higher  rent,  because  it  has  a  right  to  the  sole 
jpe  of  all  the  corn  and  grain  in  the  neighbourhood.     Can 
ioobted  that  this  would  form  a  part  of  the  rateable  value 
mill  itself  ?  Therefore  I  cannot  consider  this  reservation 
dtfrve,  where  it  is  in  truth  in  respet  of  one  entire  taking  of 
lire  thing  with  the  benefits  incident  to  it.     It  seems  to  me 
lit  defendant  is  rateable  not  only  in  respect  of  the  15/. 
ed  nominally  as  the  rent,  but  also  in  respect  of  the  far- 
Din  of  510/. 

Blanc,  J.  As  T  understand  it  the  rate  is  imposed  upon 
ifendant  as  occupier  of  this  canteen,  for  which  he  is 
is  upon  an  estimate  that  its  annual  value  amounts  to 
ISn  The  case  states  that  the  commissioners  of  the  bar- 
loard  demised  to  him  this  canteen,  at  a  rent  of  15/.  for 
Ateen,  and  also  the  farther  sum  of  510/.  for  the  privilege 
Igit  as  a  canteen,  and  selling  in  it  provisions  and  liquors 
Hier  articles  usually  sold  by  sutlers.  And  the  question  [  323  ] 
IT  opinion  is  whether  he  ought  to  be  rated  in  respect  of 
r;  the  reduced  proportion  of  the  sum  of  15/.  or  in  respect 
K»  155.  the  same  reduced  proportion  of  the  aggregate  sum 
U*  which  is  compounded  of  the  two  sums  of  15/.  and  610/. 
«d  by  the  lease.  Now  in  this  case  I  cannot  but  consi- 
lotwithstanding  the  division  of  the  rent  into  two  parcels, 
lis  canteen  stands  precisely  on  the  same  footing  as  a  pub* 
Bse ;  that  is,  it  acquires  a  value  from  its  situation  and 
to  being  fitted  up  in  a  manner  calculated  to  answer  the 
ie  of  a  public  house.  It  is  quite  immateriar  wBether 
at  which  is  paid  for  it  is  divided  into  separate  parts,  so 
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1815. 

The  King 

ag'auui 

Bradford. 


much  for  the  house,  and  so  much  for  the  privilege  that  it  en- 
joys, if  it  be  a  rent  for  one  entire  canteen.  And  the  party  is 
not  rated  in  respect  of  the  profits  of  his  trade  but  only  of  the 
rent  which  he  pays ;  and  this,  at  the  reduced  ratio  accordiog 
to  which  the  other  property  in  the  parish  is  rated. 

Dampier,  J,  Although  the  rent  is  divided  in  one  part  of 
the  lease,  I  find  in  another  part  that  the  whole  is  carefully 
included  under  the  power  of  distress. 

Per  Curiam y  Rate  coofirmed. 


[  324  ] 

Saturday  f 
June  10th. 


The  King  against  The  Guardians  of  the  Poor  of  St. 

Nicholas,  Rochester. 


Mandamus 
does  not  lie  to 
restore  the 
clerk  and  trea- 
surer of  the 
guardians  of 
the  poor  of 
St,  Nicholas, 
Rocheiter, 


UPON  a  rule  nm,  obtained  in  the  last  term  to  restore  one 
Pratt  to  the  office  of  clerk  and  treasurer  of  the  guar- 
dians of  the  poor  of  St.  Nicholas^  the  case,  as  stated  on  the 
affidavit  of  Prattj  was  this  : — 

By  Stat.  49  G.  3.  c.  40.  (local  and  personal)  for  the  better 
assessing  and  collecting  the  poor  and  other  rates  in  the  parish 
of  St.  Nichotai^  Rochester^  the  churchwardens  and  overseers 
of  the  parish  with  thirteen  persons  are  appointed  guardians, 
out  of  which  six  are  to  go  out  of  office  every  £r/5/er,and  others 
are  to  be  chosen  in  their  place,  and  in  the  place  of  such  as 
should  die  or  remove  out  of  the  parish.  In  this  body  ar^ 
vested  the  rights  and  powers  of  churchwardens  and  overseers 
with  power  to  seven  of  them  or  more  to  nominate  a  treasurer 
and  clerk  to  the  said  guardians,  such  treasurer  and  clerk  to  be 
resident  in  and  rated  to  the  poor  of  the  parish.  And  the  guard- 
ians are  to  take  security  for  the  faithful  performance  of  his 
office,  and  to  allow  him  such  salary  as  the  seven  or  more 
should  think  fit.  The  guardians  are  to  make  rates^  to  be  re- 
ceived by  the  collector,  and  paid  over  to  the  treasurer  or  such 
person  as  they  should  appoiut,and  the  treasurer  is  to  pay  such 
sums  as  he  shall  receive  to  such  persons  and  in  such  roaiuier  as 
the  guardians  shall  direct.  And  the  guardians  are  to  be  sued 
in  the  name  of  their  treasurer.  Immediately  after  the  passing 
of  this  act  ia  1809,  Pratt  was  appointed  clerk,  and,  in  1810, 
treasurer,  without  liipi|atioa  as  to  the  d^iratioD  of  etiher  of- 
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ice,  and  he  continued  to  act  as  such  until  March^  1815,  when        1815. 
D  consequence  of  some  disagreement  between  him  and  the 
;i]ardians,  it  was  resolved  by  the  guardians  that  the  offices  of       agedmt 
reasurer  and  clerk  were  incompatible  in  the  same  person,  and  The  Guardians 
nother  person  was  appointed  treasurer,  and  it  was  also  re-  ST.NtcHOLAs* 
olved  that  it  was  proper  to  desist  for  the  present  from  the  ap-      och^^tbr. 
lointinent  of  any  farther  officers,  and  notice  was  given  to 
Praiij  signed  by  eight  guardians,  to  render  his  account,  and 
my  oyer  the  balance  to  the  new  treasurer,  and  deliver  up  all 
lis  books,  &c.  to  the  guardians. 

And  now  the  question  was,  if  this  were  an  office  for  which 
a  mandamus  lies. 

Marryai  and  Ilolroyd^  who  shewed  cause,  contended  that  it 
was  not ;  for  the  body  which  nominates  to  it  is  not  a  corporate 
body,  but  is  merely  added  to,  and  is  as  fluctuating  as  the 
parish  officers  themselves.  And  what  more  is  their  clerk  than 
a  vestry  clerk,  for  whom  a  mandamus  lies  not  (a) ;  or  their 
treasurer  than  a  common  banker,  out  of  whose  hands  the  funds 
may  be  withdrawn  ad  libitum  ?  He  has  no  freehold,  neither  is 
entitled  to  any  fees,  but  only  to  an  allowance  at  the  option  of 
the  guardians,  which  may  be  either  a  penny  or  a  pound.  And 
if  a  mandamus  lies  for  this  office,  by  the  same  rule  it  would  lie 
for  the  toll-keeper  of  every  turnpike  gate  appointed  by  the 
tnntees. 

M&orej  cofitrdy  argued  that  a  mandamus  lies  in  this  case; 
fbr  the  statute  denominates  this  person  an  officer,  and  the  [  326  ] 
thing  an  office,  and  it  is  required  of  him  to  give  security,  and 
his  appointment  is  without  limitation  as  to  time,  so  that  he  is 
not  removeable  quamdiu  se  bene  gesserit ;  in  the  same  manner 
ai  if  a  corporation  are  to  choose  a  town  clerk  generally,  it 
•bail  be  for  his  life  (a). 

Bat  per  Curiam  (b).  If  this  were  a  corporate  office,  and 
tke  appointment  were  general,  it  would  be  different ;  but  this 
person  is  only  a  servant  to  a  fugitive  body.  And  the  Court 
iHll  look  to  the  nature  of  the  appointment,  which  in  this  case 
it  would  be  inconvenient  to  consider  as  a  permanent  one,  for 
Ms  sureties  may  die,  and  he  may  be  in  tottering  circumstances. 

Rule  discharged. 

(«)  Rex  V,  Churchwardens  of  Croydon,  b  T,  R,  713. 

(«)  Dighton*»  case,  1  Vent,  82. 

{h)  Lord  Blienboromgh,  C.J. left  the  Ck>urt  during  tbe  arKumeBt. 
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Saturday,        The  KiNG  agawsi  The  J  VBT1CE9  of  the  West  Riding  of  York. 

June  10th. 

Where  an  or-      A   N  order  of  removal  from  a  township  in  the  West  Ridinp^ 

der  of  removal 


A   N< 
Xl.  to 


from  a  town-  -^^^  ^^  ^^^  parish  of  Saint  Luke^  in  Middlesex^  was  dated  oa 
•^  »  Kw*-  the  Sd  of  January^  and  executed  cm  the  12th,  and  the  JEpi- 
rishinAfitUfe-  phany  sessions  for  the  West  Riding  were  holden  on  the  IStb.. 
*utcd"on  th"  ^^^  parish  of  S/.  ZmA'c  did  not  appeal  to  those  sessions,  but 
I2ih  of  Janu'  offered  to  appeal  at  the  fa5/er  sessions  in  April^  when  the 
YoriuA^e^ i'  jw^tices  refused  to  receive  the  appeal. 

/lAawjf  sessions  A  rule  nisi  was  obtained  for  a  mandamus  to  the  justices  to- 
on  the^isth,  receive  the  appeal,  on  the  ground  that  the  order  was  executed 
and  the  parish  (oo  near  the  time  of  the  Epiphany  sessions  to  make  it  prac« 

did  not  appeal   ^.     ,,      ,  i    .       .i  .  i     .  it  V.     . 

untuthe£<u/er  ticable  to  appeal  to  them,  considermg  the  distance   of  th^ 

tbTjustices^re-  P*^"^'^'*  °f  Saint  Luke  from  the  place  where  those   sessions 
fused  to  re-      Were  holden. 

pe^tthisCourt       ^'  Aldevson^  who  shewed  cause,  contended  that  there  wa^ 
would  not        time  for  the  parish  to  have  entered  and  respited  their  appeal 
damns  to  the    ^^  ^^^  Epiphany  sessions,  which  was  all  that  could  be  re* 
ccWc^*^"^  quired  of  them,  and  he  cited  TZex  v.  Justices  of  Hereford^ 
peal,itapncar-  shire(a).     But  granting  that  they  were  not  bound  so  to  do, 
appeUanu  ^      ^^^  ^^^Y  ^ught  to  have  come  prepared  at  the  next  sessions  not 
were  not  ready  only  to  enter,  but  to  try  the  appeal,  and  ought  to  have  given 
try  their  ap-     notice  to  that  effect  to  the  respondents,  whereas  they  gave  no 
1^1  at  the       notice*  and  were  not  in  a  condition  to  be  heard,  but  only  to 

Easter  ten'  '  ,  .  . 

aionsyhutonly  enter  and  respite  their  appeal  at  the  Easier  sessions, 
rcspite!^*^^         ^Gurnej/y  contra^  said,  that  the  ground  on  which  the  justices 
'  r  ^328  1     r^fus^<l  to  receive  the  appeal,  was  that  it  was  out  of  time,  and 
not  on  account  of  the  objection  last  stated ;  and  he  farther  in- 
sisted that  the  appellants  were  entitled  to  ask  to  enter  and  re- 
spite their  appeal,  for  if  an  appeal  to  the  next  practicable  ses- 
sions is  an  appeal  to  the  next  sessions,  it  is  so  with  all  its  con- 
sequences, one  of  which  is  that  the  appellant  has  a  right  to 
have  it  adjourned  to  the  following  sessions,  if  it  appear  that 
notice  has  not  been  given. 
Le  Blanc,  J.  (a)     We  do  not  think  that  the  parish  were 

(a)  3  T,  R,  504.  (a)  Lord  EOenborough,  C.  J.  had  left  the  Court. 
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mitled  stricdjr  to  pass  over  the  first  sessions ;  but  if  they  had        1815. 
^'one  at  the  second  as  much  as  they  ou^ht  to  have  done,  the     JTZT' 

r>  111  1.1.  r«.  .1         .    .  The  Kiko 

^ourt  would  have  relieved  them.    The  parish  might  pos-       againsi 
aibly  have  gone  in  the  first  instance  to  the  Epiphany  sessions,  ^^^  wl^afof^ 
but  they  have  not  done  this,  and  have  also  not  placed  them-        York. 
Ives  in  a  situation  to  be  heard  at  the  second  sessions ;  the 
ourt  therefore  do  not  see  a  sufficient  ground  for  granting  the 
xnandam1ls^ 

Per  Curiam^  Rule  discharged. 


Hunt  against  P  asm  an.  Weinwimy, 


June  i4th. 


J 


UDGMENT  against  the  defendant  and  two  others  upon  a  The  Court 


joint  warrantor  attorney,  by  the  three;  Rndfi.fa.  against  fo»«dto«Uow 
the  defendant  only,  reciting  a  judgment  against  him  alone;  amend a>c/« 
under  which  his  goods  were  taken  and  sold,  but  before  the  7n5SSith*ad*^ 
sale,  lie  became  bankrupt.  become  baak- 

l>lint  liiftirjt 

Curwood  now  moved  to  amend  ihejifa.,  by  making  it  con-  .aieof  tke 
formable  to  the  judgment.  Booda  ^um 

Lowes  opposed  the  rule,  in  the  first  instance,  and  said  at  the 
same  time,  tliat  he  was  instructed  to  move  to  set  the  writ  aside 
for  irregularity.  He  said  that  as  a  bankruptcy  had  intervened^ 
the  Court  would  not  now  permit  the  amendment,  and  that  by 
setting  aside  the  writ,  the  property  would  vest  where  it  ought, 
in  the  assignees ;  and  he  cited  Paris  v.  Wilkinson  (a). 

Ourwood  answered,  that  in  the  case  cited,  the  Court  were 
inclined  to  allow  the  amendment,  but  that  it  would  not  answer 
the  plaintiff's  purpose. 

liord  Ellenborough,  C.  J.  The  Court  would  not  give 
the  plaintiff  leave  in  that  case  to  amend  to  the  prejudice  of  the 
rights  of  third  persons ;  and  I  am  not  aware  of  any  case  in 
which  they  have  so  done.  We  are  very  unwilling  at  all  times 
to  interfere  with  the  rights  of  parties  which  have  accrued  by 
baokraptcy.    In  this  case  not  only  the  recital  but  the  manda- 

(a)  8  T.  R.  153. 
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Hinrr 

agmbui 

Fasbum. 


tory  part  of  the  writ  most  be  amended.  Had  the  application 
been  made  earlier  we  might  have  been  inclined  to  lialen  to  it^ 
but  without  some  authority  to  warrant  it,  I  think  it  would  be 
going  loo  far  in  this  stage  of  the  case,  to  allow  the  amend- 
ment. 

Damfibr,  J.  The  plaintiff^s  own  mistake  makes  it  neces- 
sary for  him  to  come  to  the  favour  of  the  Court,  which  might 
have  been  extended  to  him,  if  the  rights  of  third  persons  bad 
not  intervened. 

Per  Curiam  J  Rule  refused. 


Wednetdofff 
June  14tk. 


BosANQUET  and  Others,  surviving  Partners,  &c.  against 

FiLLlS. 


Affidavit  of 
debt,  **  that 
defendant  it 
indebted  to 
Dlalotiffin 
6000/.  QfOB  a 
bond,  bearing 
date,  &C.  and 
made  and  en- 
tered into  by 
defendant  to 
plaintiff  in  the 
penal  aum  of 
25,000/." 
without  ahew- 
ing  the  condi- 
tion of  the 
bond,  b  insuf- 
ficient ;  and 
the  Court  dis- 
charged de- 
fendant on 
common  bail. 

[  •331  ] 


THE  defendant  was  held  to  bail  upon  an  affidavit  of  debt 
which  stated  ^'  that  the  defendant  is  indebted  to  th 
plaintiflTs  in  the  sum  of  GOOD/,  upon  or  by  virtue  of  a  certai 
bond  or  writing  obligatory,  bearing  date  on  or  about  the  19(1)^ 
of  June  1813,  and  made  and  entered  into  by  the  defendant, 
and  his  then  partners,  W,  C,  and  31.  T.  jointly  and  severalljr 
to  the  plaintiffs  and  their  late  partner,  in  the  penal  sum  of 
S5,000/."    And  upon  a  rule  nisi  for  discharging  the  defendant 
on  common  bail, 

Puller  and  Bolland  shewed  cause  and  admitted,  according  to 
Hatfield  y.  Linguard  (a) f  that  a  party  cannot  be  held  to  bail 
for  a  penalty ;  but  here  they  said  the  defendant  is  not  held  to 
bail  for  the  penalty,  but  for  a  *much  less  sum,  which  may  well 
be  taken  to  be  the  sum  secured,  or  at  all  events  it  is  distinct 
from  the  penalty. 

Lord  Ellenborough,  C.  J.  referred  to  Wildei/  v.  Thortt' 
ton  (a),  and  said,  that  here  it  did  not  appear  what  was  the 
condition  of  the  bond,  though  the  affidavit  by  using  the  term 


Ta)  2  East.  409. 
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ml  Sam,  imported  that  it  Was  upon  a  condition  of  some  sort : 
I  constat^  it  may  not  be  conditioned  for  the  performance  of 
■eoants,  and  the  Court  are  not  to  draw  any  conclusion,  but 
plaintiiTs  oug;ht  at  their  peril  to  shew  it. 
!jB  Blanc,  J.  Consistently  with  this  affidavit,  it  may  be 
ond  for  securing  the  performance  of  covenants  and  agree- 
lit,  upon  which  the  plaintiffs  cannot  hold  the  defendant  to 
I  without  stating  breaches,  and  how  much  they  are  damni- 


Per  Curiam^ 
wifford  was  in  support  of  the  rule. 


Rule  absolute. 


BOSANQUBT 

Fixxit. 


Baskett  against  Barnabd  and  Another. 

rPON  a  rule  nisi  Tor  leave  to  take  out  execution  notwith- 
standing the  allowance  of  a  writ  of  error,  upon  the 
and  that  the  writ  of  error  was  for  delay,  one  affidavit  in 
|)ort  of  the  rule  stated  that  Jones  *(one  of  the  defendants) 
rersed  with  the  deponent  on  the  subject  of  the  plaintiff's 
uind,  and  admitted  it  to  be  a  just  and  true  debt,  and  de- 
ll him  to  get  it  compromised,  and  declared  that  if  the  plain* 
did  not  consent  to  get  it  compromised,  he  would  sue  out  a 
t  iof  error  and  delay  him  for  12  months,  or  put  him  to  as 
"h  expence  as  possible  ;  but  the  affidavit  did  not  give  any 
9  to  this  conversation.  Another  affidavit  stated  several 
rersations  before  and  afler  interlocutory  judgment,  and 
:  Jones  offered  a  cognovit  for  the  debt  payable  by  instal- 
ils,  and  said  that  if  the  cognovit  was  not  accepted  he  would 
ig  a  writ  of  error ;  but  this  part  of  the  affidavit  as  to  the 
r  of  the  cognovit^  and  the  saying  he  would  bring  a  writ  of 
»r,  was  denied  by  the  affidavit  contra,  though  it  was  ad- 
.ed  by  it  that  there  had  been  several  interviews  in  which 
e$  bad  endeavoured  to  compromise.  But  no  answer  was 
in  to  the  first  affidavit. 


Wedneiday^ 
June  14th. 

Leave  refased 
to  take  out  ex« 
ecutioa  not- 
withstanding a 
writ  of  error, 
where  it  did 
not  appear  but 
that  the  decla- 
ration of  the 
defendant  that 
he  would  sue 
out  a  writ  of 
error  and  de- 
lay plaintiff, 
was  made  be- 
fore any  action 
pending. 
An  affidavit  to 
ground  a  rule 
for  leave  to 
take  out  exe- 
cution not- 
withstanding 
a  writ  of  error 
may  be  sworn 
before  judg- 
ment signed. 

[  *332  ] 


332  •    ^  CASES  IN  TRINITY  TERM 

mi  5.  Marryat  who  shewed  cau&e  opposed  (he  reading  of  the  first 

'  affidavit  because  it  was  made  too  soon,  being  sworn  before 

againH      judgment  sighed. 

Barnard.  But/>er  Curiam^  the  party  may  be  indicted  for  perjury  upon 

it:  and  per  BayUy^  J.  an  affidavit  to  support  a  plea  in  abate* 

ment  may  be  made  before  dec]aration(a). 

Marryat^  then  objected  that  this  affidavit  gave  no  time  to 
the  conversation,  which  was  material. 

Casberd,  conlrdj  answered  that  it  was  enough  that  the  affi- 

L  ^^^  J     davit  shewed  the  conversation  to  relate  to  the  demand ;  and 

he  referred  to  the  rule  laid  down  in  Hawkins  v.  Sntiggs  (a) ; 

and  relied  also  upon  the  admission  on  the  other  side  that  the 

defendant  had  endeavoured  to  compromise. 

Lord  Ellenborough,  C.  J.  The  first  affidavit  it  is  true 
alludes  to  the  plaintiff's  demand,  and  states  how  the  defend- 
ant declared  that  he  would  elude  it,  but  for  any  thing  we  know 
the  record  might  not  at  that  time  have  any  e^cistence.  The 
rule  in  Hawkins  v.  Snuggs  must  be  understood  with  reference 
to  where  there  is  an  existing  record,  but  not  to  every  declara- 
tion  of  the  party  where  no  action  is  pending.  In  this  case 
then  we  are  desired  to  go  one  step  farther  than  in  Hawldm 
y.  SnuggSj  which  went  one  step  farther  than  the  forpier  cases. 
But  how  are  we  to  say  that  this  declaration  was  not  made  re- 
specting a  record  at  that  time  in  nubibus? 
,  Per  Curiam^  Rule  discharged. 

(«}  Long  y.  Comber^  4  Easty  348.  (a)  Antt^  vol.  ii.  479. 


•  •% 


,    IN  THE  PlPTY-FIFX^  YeAR  OP  GEORGE  Ilf.  ,^     3S3 

1815. 


Welsh  against  Welsh  and  Another.  ^#*w»rf«f, 

^  JMiie  1401. 

THE  plaintiff  became  surety  for  the  defendants  in  an  atti^^JMiMfinaa 
nuity  deed,  and  afterwards  the  defendants  became  barft-  3ff^c^^ 
fti|itJUid  obtained  their  certificate,  and  the  plaintiff  after  the  pdledbythe 
«lloinince  of  the  certificate  was  called  upon,  and  compellM  StoTaft^rUM 
by  the  annuity  creditor  to  pay  *8everal  sums  for  arrears  of  the  ^n^roptcy 
annuity  due  after  issuing  the  commission  :  to  recover  which,  of  the  cerOfi- 
he  brought  this  action,  and  held  the  defendants  to  bail.  ^ndD^^to 

And  upon  a  rule  nisi  for  discharging  tike  defendants  on  pi^tt^npl 
common  bail,  upon  the  ground  of  their  bankruptcy  and  cer^  ran^e  aftei 
ficate.  Abbott  shewed  cause,  and  contended  that  this  was  not  a  thelanUif  of 
case  in  which  the  plaintiff  could  by  stat.  49  G.  3.  c.  ISl.  s.  8.  rfte,  is  not 
have  come  in  and  proved  under  the  commission,  for  this  was  J'^^^q'^Voi 
not  a  debt  at  the  time  of  issuing  the  commission,  nor  was  he  «.8.odtbere- 
t»Ued  on  to  pay  it  until  after  the  certificate.     And  s.  17.  only  ,^"ictSii 
applies  to  the  annuity  creditor  but  not  to  enable  the  surety  to  against  the 

*  *       .  J  principal  for 

-come  m  and  prove.  such  sums 

JPeake^  contra,  contended  that  the  act  meant  to  place  the  "^^yidkim 
surety  in  the  condition  of  being  able  to  come  in  under  the    |[  *  334  ] 
commission,  and  have  the  value  of  the  annuity  ascertained  by    .4 
the  commissioners,  and  he  cited  Stedman  v.  Martinnant  (a). 

LiOrd  Ellenborough,  C.  J.     The  surety  cannot  compel 

the  annuity  creditor  to  come  in  and  prove,  and  it  is  not  a  debt 

'quoad  the  surety,  until  he  is  in  a  condition  to  be  damnified  by 

it.     If  the  legislature  intended  such  a  case  as  this,  they  have 

not  so  said,  nor  have  they  used  language  sufficiently  clear  to 

enable  us  so  to  say.' 

Le  Blanc,  J.  By  5.  17.  the  annnuity  creditor,  whether 
there  shall  or  shall  not  be  arrears  due,  may  prove  for  the  value 
^f  the  annuity. 

Rule  discharged  (b). 

(a)  13  Eatty  427.  ^         (6)  See  per  Bayiejf,  J.  Pmge  v.  Bustel,  ante,  voL  ii.  553. 
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Wednetdays  BuTLER   as^ahiSt  CoHEN. 

June  14th.  ° 


Theyearbeing  TT  JPON  a  rule  nisi  obtained  in  last  Hilary  term  for  settinc: 

in  nguret  in-        II  .  ,  ^^" 

the  EngUth       \J    aside  the  service  of  process  as  irregular,  because  '* 


notice  does 

IkOX 


mak^he    J®^''  *^  ^^^  English  notice  was  in  figures  and  not  in  wo#ds 


seiTice  of  the   Itpgth,  the  case  was  spoken  to  on  the  last  day  of  that  term  hy 
process  rre-     Ttndal  against  the  rule,  and  Gifford  in  support  of  it,  when  th 


Couct  adjourned  the  case,  saying  that  it  would  be  expediei 
to  confer  with  the  Judges  of  the  Common  Pleas  in  order  ti 
adopt  a  rule  for  the  future. 
4.  And  now  upon  TindaVs  suggesting  that  the  case  stood  foi 

judgment,  Le  Blanc,  J.  {a)  said,  that  the  Court  had  men* 
«  tioned  it  to  the  other  Judges,  and  that  they  all  agreed  tba( 
this  was  not  a  valid  objection  to  the  notice  ;  the  consequence 
of  which  was  that  the  rule  must  be  discharged.  He  added  thai 
in  this  case  nothing  was  in  figures  but  the  year. 

Rule  discharged  (by     a. 

(«)  Lord  EUenborough,  C.  J.  had  left  the  Court. 

(6)  S.  P.  detcrmiced  in  Baylia  v.  Hallf  by  Baylry,  J.  (the  only  Judg^  in  court 
on  a  former  day  in  this  term.     See  Pinero  v.  Hudson,  ante,  vol.  i.  119.     Gnfi 
J'      Ltty  5  Taunt,  651.     WUiianu  y.  Jay,  ibid,  652.    Eyre  v.  H^alsA,  6  Tmmt.  333-. 
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ARGUED  AND  DETERMINED 


1815. 


IN    TBK 


Court  of  KING'S  BENCH, 


IM 


Michaelmas  Term, 

In  the  fifty-sixth  Year  of  the  Reign  of  Gcorge  IIL 


The  King,  on  the  ProsecutioD  of  N.  P.  Wyndham,  ruai^^  ^ 

against  Mann.  ""'  ^' 

T*H£  defendent  was  acquitted  at  the  hist  Si^Jhlk  Ncwtfkln- 

assises  upon  not  guilty  to  an  indictment  for  a  nui-  diet  fordcftad- 
aance  in  continuing  a  hut  erected  upon  the  highway.       |[!^iiity'!!rtn^ 

indictmcDt  for 
a  nuisincc  to  a 

And  now  Blosset  Serjt  moved  on  behalf  of  the  crown  highway. 
for  a  new  trial,  on  the  ground  that  the  verdict  was 
jigainst  evidence. 

But  per  Lord  Eixxnborough  C.  J.  Unless  you  can 
point  out  some  distinction  between  the  case  of  a  nui- 
sance^ and  other  criminal  cases,  the  general  rule  is  that 
we  do  not  grant  a  new  trial  upon  an  indictment  for  a 

Vol.  IV.  A  a  misde- 
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I  •15-        misdemeanour,  where  a  verdict  has  passed  for  the  d(H 
^.    ^  fendant  upon  the  merits.     This  is,  to  be  sure,  in  the 

The  Kino  ^  '  ' 

against         nature  of  a  remedy  for  a  civil  right;  yet  it  is  in  form  a 
Mann*  .  t  n     t    ' 

crimmal  proceeding,  and  may  subject  tlie  defendant  to 
be  punished  criminally.  And  his  Lordship  referred  to 
Bex  V.  Reynell,  {a) 

Dampier  J.  In  penal  actions,  where  the  verdict  is 
for  the  defendant)  the  Court  I  believe  do  not  grant  a 
new  trial,  except  for  a  misdirection  of  the  Judge.  It 
was  formerly  doubted  in  quo  warranto  informations, 
but  tills  has  since  been  considered  as  an  excepted 
case.  (6) 

Per  Curiam^  Rule  refuieiL 

(a)  6  £«J/,  315.  {h)  Sec  %  T.  J?.  484.  Rex  v.  Fraacis. 


'^'^esday,  THOMPSON  Ogainst  ROCK. 

Ncv.  7.  ° 

b/dSHl'Tnd  T)^BT  by  the  plaintiff  as  assignee  of  a  bail-bond, 
made  after  the  plea,  non  est  factum.    At  the  trial  before  Heath  J. 

return  of  the  t        .1  • 

writ,  the  de-  at  me  last  Warwickshire  assises,  the  subscnbmg  witness  to 
aToid  it  on  mn  the  bond  proved,  upon  cross-examination,  diat  it  wbs 
tu  factum,  dated  and  executed  on  a  day  subsequent  to  the  return 

of  the  writ ;  whereupon  the  learned  Judge  directed  a 

notisuit. 


And  it  was  moved  by  Clarke  for  the  plaintifl^  that  a 

verdict  might  be  entered  for  him ;  for  granting  that  the 

sheriff  could  not  iake  this  bond,  yet  the  defendant  can- 

-not  avoid  it  by  pleading  Twn  estfuchmiy  and  giving  this 

in  evidence)  but  he  ought  to  have  pleaded  the  special 

matter. 
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matter.     And  he  cited  WhelpdaWs  case  (a);  <^  As  if  a         i8i 
bond  be  made  to  a  sheriff  against  the  stat  27  11,6.        ""'"" 
€•  lo.y  or  against  the  stat*  13  Eltz,  c.  8.  of  usury,  in         t^ms 
these  and  other  like  cases  the  obligor  ought  to  plead 
the  q>ecial  matter,  with  conclusion  of  judgment,  if  ac- 
tion;  and  not  to  plead  non  estfactwrn!* 

Liord  £llbnborouoh  C.  J.    If  the  defendant  mij^it 

have  pleaded  a  special  non  estfactumj  he  may  accord* 

ing  to  the  modem  practice  plead  it  generally.    And 

certainly  the  sheriff  had  no  authority  to  take  a  b<md  for 

appearance  after  the  retumnlay  was  past,  and  the  at- 

aignee  of  the  sheriff  can  be  in  no  better  condition  than 

the  sheriff,  but  must  take  the  assignment  with  all  its 

eonsequences.     If  the  sheriff  has  assigned  an  invalid 

security,  the  plaintiff  may  rescM't  to  him  upon  his  re- 

sponsibiliQr.     Here  the  matter  would  have  been  good 

upon  a  special  non  estfactunij  and  that  being  no  longer 

necessary,  the  defendant  may  prove  it  upon  non  est 

Juctum  generally. 

Batlet  J.  If  it  had  been  pleaded  to  this  bond  quod 
primo  deliberatum  es/  on  a  day  after  the  return  <^  the 
writ,  the  proper  oondusion  would  have  been,  et  sic  non 
tUfactum. 

Damfieb  J*  A  special  non  est  factum  is  now  never 
pleaded,  but  if  the  bond  when  it  was  executed  was  void 
ab  inkioj  the  defi^dant  may  say  non  est/actum  gene- 
rally. 

Per  Curiam^  Rule  refused. 

(«)  s  ^fp'  119*  3^  Rcithtwu 

Aa  2 
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IVednesday, 

The  lord  of  a 
manor  has  no 
right  to  enter 
on  a  copyhold 
of  inheriuDce 
and  cut  timber 
for  his  own  lue, 
learlng  suffi- 
cient lor  botes 
and  estovers,  if 
there  be  no 
custom  in  the 
manori 


WuiTECHuiicH  against  HoLwortTHY. 

^PHE  following  case  was  sent  from  Chanceiy  for  the 
opinion  of  this  Court. 

The  defendant  is  lord  of  the  manor  of  Elsworth  in 
Cambridgeshire^  and  is  seised  thereof  in  fee,  the  fines  of 
which  manor  are  arbitrary.  The  plaintiff  in  1803  was 
admitted  tenant  o£  three  undivided  fourth  parts  of  cer- 
tain doses  in  Elsworth,  holden  of  the  manor,  to  him 
and  his  heirs  by  copy  of  court  roll  at  the  will  of  the  lord 
according  to  the  custom  of  the  manor,  and  he  has  since 
continued  in  the  occupation  thereof.  The  defendant 
claims  to  be  entitled  by  law,  independently  of  any 
custom,  as  lord  of  the  manor,  to  enter  without  the  coo- 
sent  of  the  plaintiff  or  his  heirs  upon  the  said  closes,  and 
cut  down,  for  his  own  use  and  benefit,  the  timber  grow- 
ing thereon,  leaving  a  sufficiency  for  reasonable  botes 
and  estovers.  There  is  no  custom  within  the  manor 
which  gives  the  timber  either  to  the  lord  or  to  the  tenant, 
or  which  in  any  manner  respects  the  property  or  interest 
in  the  timber,  or  the  right  of  entry  to  cut  it  down. 

The  question  was,  whether  the  defendant  has  by  law, 
independently  of  any  custom,  any  such  property  or  in- 
terest in  the  timber  growing  upon  the  closes,  to  which  the 
plaintiff  has  been  so  admitted  to  him  and  his  heirs,  as 
entitles  him,  as  lord  of  the  manor  of  Elsrjoortk,  without 
-the  consent  of  the  plaintiff  or  his  heirs,  to  enter  upon 
the  closes  and  cut  down,  for  his  own  use  and  benefit, 
the  timber  growing  thereon,  leaving  a  sufficient  quan- 
tity of  the  same  for  reasonable  botes  and  estovers. 


Robinson 
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Robinson  for  the  plaintiff  argued  in  the  last  term  1815. 
against  the  lord's  right  both  upon  principle  and  from  — — 
authorities.  On  principle,  because  a  copyholder  is  at  agginst 
least  a  tenant  at  will,  and  if  the  lord  could  enter  and  cut  HoLwoRTar. 
down  trees,  it  would  be  a  determination'  of  the  wilL 
For  "  there  is,"  says  Lord  Cokef  "  an  express  ouster  and 
an  implied  ouster;  implied,  as  if  the  lessor  without  the 
consent  of  the  lessee  enter  into  the  land  and  cut  down  a 
tree,  this  is  a  determination  of  the  will,  for  that  it  should 
be  otherwise  a  wrong  in  him,  unless  the  trees  were  ex- 
cepted, and  then  it  is  no  determination  of  the  wiU^  for 
then  the  act  is  lawful  although  the  will  doth  con- 
tinue (a)."  Therefore  wherever  the  lord  is  not  at  liberty 
to  determine  the  will,  or  the  trees  are  not  reserved  to  him, 
he  cannot  enter  upon  his  copyholdei^  to  cut  them  down; 
Next,  as  to  the  authorities.  Bourne  v.  Taylor  (i), 
which  is  the  latest,  decides  that  the  lord  cannot  witii- 
out  a  custom  enter  upon  the  copyhold  to  dig  for  mines; 
and  upon  reason  equally  good,  he  cannot  enter  to  cut 
down  trees ;  for  both  these  arc  alike  acts  of  ownership 
inconsistent  with  the  continuance  of  the  estate  at  will. 
And  so  it  appears  they  have  been  judicially  considered ; 
for,  says  Lord  Eldon^  *^  I  have  looked  into  Bourne  n. 
Taylor,  from  which  I  collect  that  the  lord  of  a  manor 
may  be  in  the  same  situation  with  respect  to  mines,  as 
with  respect  to  trees ;  that  is,  the  property  may  be  in 
him,  but  it  does  not  follow  that  he  can  enter  and  take  it 
without  consent  (c)/'  It  may  be  said,  indeed,  that  in 
Heydon  v.  Smith  {d)  Lord  Coke  held,  "  that  without 
cufitom  the  lord  may  take  the  trees,  if  he  leave  sufficient 

(a)  Co,Lit,ss^h*  (M  io£«j/,iSy. 

(0  17  Fes.  »83.  {i)  Godb.  174. 

Aa  3  ta 
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iSj5*         to  the  copyholder  for  estovers;"  but,  beside  thatlhis 
"*— ^         was  extrajudicial,  the  contrary  was  holden  by  Fosier  Xy 
tfoimi         for  he  said  **  that  without  a  custom  the  lord  cannot  fisU 
the  trees  growing  upon  the  copyhold,  no  more  than 
upon  a  lease  for  years.''     And  the  copyholder  in  that 
case  ultimately  had  judgment ;  and  it  appears  by  an- 
other report  of  the  same  case  (a),  that  it  was  resolved 
'^  that  the  copyholder  shall  have  a  general  action  of 
trespass  against  the  lord  quare  daus*  Jreg.  et  arbarem 
suam  sueciditi  for  the  custom  hath  fixed  it  to  his  estate 
against  the  lord."  And  the  case  at  bar  differsfrom  Ashmead 
v.Itanger{b\  which  was  determined  inDonLProc.  against 
the  opinion  of  all  the  Judges  in  fiivour  of  the  lord's  right; 
for  there  the  copyholder  was  only  for  life;  which  difr- 
tinction  between  a  mere  copyholder  for  life^  and  where 
he  hath  .the  inheritance,  or  may  nominate  his  successor^ 
has  been  recognized  in  other  cases  (c).     And  as  to 
Northey's  argument  in  Ashmead  v.  Banger,  that  the  te- 
nant could  not  cut  the  trees,  and  if  the  lord  could  noty 
they  must  rot  on  the  land,  for  then  nobody  could;  take 
it  the  other  way  that  the  lord  cannot  cut,  and^the  argu^ 
ment  will  serve  equally  well  for  the  tenant's  right  to  cut; 
and  it  is  not  unworthy  of  remark  that  this  argument  was 
at  first  used  for  the  tenant,  as  appears  by  the  Seigneur 
de  Rutland^  case  {d) ;  for  there  the  Court  argued,  that 
<<  if  the  parson  might  not  dig  for  and  open  mines  in  his 
glebe,  not  any  of  all  the  ^nes  in  the  whole  glebe  of 
England  could  ever  be  evened }"  and  they  added,  <<  Et 

{a)  13  Rep.  67^  sti  Resolutkn» 

Qi)  II  Mod,  i^.    j%M^,$yS,    %  SaBk,  6$S, 

{c)  Po-wel  T.  Peaetck,  Cro.J,  %g,  Rockey  v.  HuggitiM,  Cro.  Car,  aio. 
Roviles  ▼.  Mato»t  Br^mnL  131.  Cilb*  Ten.  237.  a  T.  R,  748.  per  Lord 
Kenj9iu 

(i)  1  Sid.  is%. 

mesnte 
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mesnie  ley  semble  del  copj/koldet'  de  inheritance'^     And        1815. 
it  appears  that  Northet/s  aimunent  in   Asfmead   v.         — — 

J  1      1         ,  Whitichurck 

Banger  had  been  used  by  him  before,  and  answered  by  Mgainst 
Holt  C*  J*»  who  denied  the  lord's  right,  saying  <<  that  the 
copyholder  has  the  same  interest  in  the  trees  that  he  has 
in  the  land,  and  that  he  had  always  taken  it  so  {a)" 
So  Vin»  Abr.  (6),  "  In  case  of  copyholders  of  inheritance 
it  was  lately  adjudged  in  Dom.  Proc.  that  neither  the 
copyholder  without  the  lord,  nor  the  lord  without  tlie 
copyholder,  without  a  custom,  could  cut  down  trees  on 
the  copyhold.  And  so  reversed  a  judgment  B.  JB."  It 
seems  also  by  stat.  9  G.  i,.  c.  29.  that  the  l^slatnre 
oonsidered  tlic  timber  as  part  of  the  issues  and  profits 
of  the  copyholders'  estates ;  for  by  s.  2.  they  except  out 
of /Ae  rents^  issues^  andpr^s  there(tf^  which  the  lord  in 
certain  cases  is  empowered  to  enter  and  receive  till 
he  is  satisfied  his  fine,  the  liberty  to  sell  any  timber 
thereon. 

Holrqydj  contra^  admitted  that  without  a  custom  the 
lord  may  not  enter  to  dig  for  mines ;  but  as  to  trees  he 
laid  it  was  otherwise,  for  here  the  law  adopting  the 
argument  ab  inconvenienti  gives  them  to  the  lord.  For 
trees  are  in  their  nature  not  like  mines,  because  they 
are  perishable,  and  become  of  no  value  if  sufiered  to 
stand  beyond  a  certain  time;  but  mines  do  not  decay^ 
nor  are  they  deteriorated,  by  remaining  unopened. 
There  is  no  certain  time  when  it  can  be  said  of  them 
that  if  they  are  not  worked  they  will  rot ;  but  timber 
will  be  gone  for  ever,  and  lost  to  the  community,  if  it 
be  not  cut  down  within  a  time  certain.     Also  the  lord 

(tf)  Sitrl  of  Kent  y.  H^alters,  1%  Mod.  317. 
{b)  Cofyboldt  R.  e.  a.  i.  13. 

A  a  4  may 
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iSi  j.        may  not  dig  for  mines,  because  of  the  great  detriment 

vriTTECBaftCB  ^  ^®  copyholder's  estate,  but  the  cutting  a  tree  is  not 
against        a  Continuing  injury.     From  all  which  considerations 
It  IS  consonant  both  with  reason  and  convenience  that 
the  law  should  make  a  difference  between  mines  and 
trees;  and  the  true  distinction  seems  to  be,  that  with- 
out a  custom,  the  lord  may  not  dig  for  mines  upon  the 
copyhold  lands  (a\  but  he  may  cut  down  timber  trees 
growing  upon  the  lands,  provided  he  leave  sufficient 
for  house-bote,  &c.  (i),  for  otherwise  the  timber  might 
stand  and  rot,  and  nobody  be  the  better  for  it ;  but  by 
custom  he  may  be  restrained  &om  cutting  down  the 
trees,  as  if  the  copyholder  be  entitled  by  custom  to  cot 
them  down.     And  it  appears  by  Heydon  v.  Smith  (c^ 
that  Foster  J.  did  not  materially  differ  from  Lord  Coke 
in  his  qsinion  that  by  general  custom  of  copyhold,  or 
88  Lord  Coke  puts  it,  without  any  custom,  the  lord 
may  take  the  trees,  if  he  leave  sufficient,  &c« ;  for  Foster 
agreed  that  in  that  case,  by  implication  of  custom^  the 
lord  might  take  them ;  and  yet  there  was  no  custom  ia 
that  case  but  that  the  copyholder  should  have  sufficient 
for  reparations,  which  every  copyholder  has  de  communi 
jwre^  so  that  the  laying  the  custom  was  only  by  way  of 
caution;  and  the  reason  why  the  case  was  adjudged 
fi>r  the  tenant  was  because  the  lord  did  not  leave  suffi- 
cient. .  Northe^%  argument,  in  Earl  of  Kent  v.  Walters^ 
was  also  upon  the  general  custom ;  and  so  was  the  de^ 
cision  in  Ashmead  v.  Banger;  and  though  Lord  HoU 
expressed  his  opinion  that  <^  a  copyholder  holds  the 
trees  by  copy  as  well  as  the  land^  and  therefore  the 

(4^  Bmm  ▼.  Tiylor^  lo  Zast,  189. 

(h)  13  Rep.  67.    I  X«M.  S7S.  pL  s6S'    Gilk.  Ten,  S39. 3^7. 

(0  Gi*.  174. 

lord 
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lord  could  not  cut  the  trees  growing  upon  the  copy-        1815. 
h<dd  (a),**  yet  he  said  he  would  not  give  an  absolute        "■""" 
opinion  as  to  that  point;  and  the  case  was  finally  de-        njainst 
termined  with  the  lord  because  of  the  inconvenience      ^^^^o^^^""^' 
that  would  ensue  if  the  lord  might  not  cut  the  trees  (£}• 
Nor  was  this  a  new  principle  at  that  time,  for  the  same 
was  held  in  Ayrey  v.  Bellingham  (c),  and  was  recog- 
nized by  the  Court  in  Stehbing  v.  Gosnal  (d)^  and  is 
also  proved  by  the  exceptions  which  by  special  custom 
have  been  allowed  against  the  lord's  right,  as  in  Svoaine 
V.  Becket  {e\  Crogate  v.  Morris  {f)j  Bowles  yJMason  (g). 
And  as  to  the  argument  drawn  from  general  principle 
against  the  lord's  right,  because  the  cutting  down  trees 
is  a  determination  of  the  will,  which  it  is  not  at  the  op- 
tion of  the  lord  to  determine,  it  is  to  be  recollected  that 
copyhold  in  its  original  was  nothing  better  than  a  mere 
estate  at  will,  which  the  lord  might  determine  at  any 
time;  and  though  that  will  is  now  qualified  and  re- 
strained by  custom,  yet  where  custom  is  not  against  it, 
and  where  convenience  requires  that  the  lord  should 
still  have  this  right,  there  is  no  incongrui^  in  its  re- 
maining in  the  lord  as  he  originally  had  it,  with  this 
difference  that  the  exercise  of  it  shall  no  longer  amount 
to  a  determination  of  the  MIL 

Cur.  adv.  vuU, 

The  following  certificate  was  sent. 

We  have  heard  this  case  argued  by  counsel,  and 
have  considered  it,  and  we  are  of  opinion  that  the 
defendant  has  not  by  law,  and  independently  of  any 

(a)  iJUJUf.  55».  {h)  Salk.  638.  (c)  Finch.  R.  199. 

(^)  Cre. £7.629.  {e)  Brvwn,  %zi'        lf)Ihid.i97. 


(x)  %Br9x»nl,  aoa 


custom^ 
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WlIITECHUlCH 

against 

HOLWORTIIV. 


custom,  any  such  property  or  interest  in  the  timber 
growing  upon  the  closes  mentioned  in  the  case  to 
which  the  plaintiff  has  been  admitted  to  him  and  his 
heirs,  as  entitles  him  as  lord  of  the  manor  of  Ebwortif 
without  the  consent  of  the  plaintiff,  to  enter  upon  the 
said  closes,  and  cut  down,  to  his  own  use  and  benefit, 
llie  timber  growing  tliereon,  leaving  a  sufficient  quantity 
of  the  same  for  reasonable  botes  and  estovers. 

Ellenborougii. 

S.  Le  Blakc. 

J.  Bayley. 
Nov.  8th  1815.  H.  Dampieiu 


Thursday  f 
Nov.  9th. 


The  statute 

43G.3.  <;.I53• 
i.  13.  does  not 

authorize  the 
importation  of 
cotton  wool  into 
Great  Britain. 


Oliverson  against  hou gum av. 

A  SSUMPSIT  on  a  policy  of  assurance  on  the  ship 
Huron  at  and  from  Pensacola  to  LiverpooU  Plea 
non  assumpsit  At  the  trial  before  Jj^d  EUeri' 
borough  C.  J.  at  the  last  London  sittings,  the  case  was 
that  the  ship  was  a  Russian  ship,  and  was  navigated 
as  a  Russian^  but  belonged  to  the  assured,  and  was 
captured  on  her  voyage  from  Pensacola  to  Liverpool, 
with  a  cargo  of  cotton  wool  on  board,  laden  at  Pen^ 
sacola.  And  it  was  objected  for  the  Defendant  that  this 
importation  was  against  the  stat  12  Car.  2.  c#i8.  (na- 
vigation act),  and  was  not  made  l^;al  by  stat.  43  6.3. 
c«  153.  s.  13.  which  empowers  ^' any  person  to  import  into 
any  port  or  place  in  Oreai  Britain  all  sorts  of  wool,  and 
to  import  into  Ireland  all  sorts  of  barilla,  8fc.  wool  and 
cotton  woolf  from  any  country  and  in  any  idiip  navigated 
by  foreign  seamen.''    For  if  the  statute  had  said  all 

16  sofis 
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sorts  qfw)6l  only,  this  might  bave  included  cotton  wool        1815* 
as  well  BB  other)  by  reason  of  the  generality  of  the  " 

words;   but  when  in  the  next  sentence  it  expressly        agoMst 
names  cotUm  icool,  as  well  as  all  sorts  qfvool,  that  is  the 
same  thing  as  if  the  statute  had  said  that  all  sorts  qf 
"wocl  does  not  mean  cotton  ivool^  for  otherwise  the 
statute  would  be  tautologous.     And  upon  this  objection 
the  plaintiff  was  nonsuited. 

Park  moved  for  a  new  trial,  contending  for  a  more 
general  construction  of  the  words  all  sorts  of  wool  than 
that  ^ven  to  them  at  the  trial. 

Lord  Ellekborough  C.  X  I  am  yery  sorry  for  the 
result,  because  this  appears  to  be  a  hard  case ;  but  we 
must  abide  by  the  language  of  the  act  of  parliamctnl^ 
which  has  marked  the  distinction  between  the  sorts  of 
wool  in  general  and  cotton  wool. 

Lib  Blakc  J.  The  act's  making  the  distincticm  in 
the  very  same  clause  aflfords  a  strong  argument. 

Per  Curiam^  Rule  refitted. 


Doe*  on  the  Demise  of  Knight,  against  Lady  'Thursdar, 

'  "^  "     iVffv.  9th. 

Smyth£.. 

AT  the  trial  of  this  ejectment  before  Heath  J.  at  the  A  third  penon 
*^  ,  .         cannot  defend 

last  Warwickshire  assizes,  the  tenant  in  possession  a«  landlord 
did  not  appear  to  defend,  but  the  defendant  appeared  of  an  eject- 
to  defend  as  landlady.     It  was  proved  that  the  tenant  "^Jjlj^thit  '^ 

the  tenant  in 
pwimicin  CMM  ia  at  tenant  to  lessor  of  plaintiff*,  and  paid  rent  to  htm,  under  aH  agree- 
ment that  hat  expired. 

in 
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1 8 15.        ui  possession  came  in  under  an  agreement  with  the 
— "~—         lessor  of  the  plaintiff  for  a  term  of  yeafs,  which  was 

Doe 

against         escpircd,  and  paid  rent  to  him,  and  afterwards  dia- 
Y   MYTUE.  ^j^j^^^     ^^  ^g  doubt  was  if  the  defendant,  who  had 

entered  intii  the  landlord's  rule,  could  set  up  her  title 
in  defence  to  this  ejectment  It  was  objected  that 
inasmuch  as  the  tenant  could  not  dispute  the  title  of 
his  lessor,  neither  could  any  other  in  the  character  of 
his  landlord  be  permitted  to  do  it.  And  the  learned 
Judge  being  of  that  opinion,  directed  a  verdict  for  the 
plaintifE 

Vaughan  Serjt  moved  for  a  new  trial  upon  this 
point,  and  he  said  that  supposing  the  objection  to  be 
well  founded,  yet  it  came  too  late ;  for  this  should  have 
been  made  as  an  objection  to  the  defendant's  entering 
into  the  landlord's  rule,  or  upon  an  appUcation  to  the 
Court  to  discharge  that  rule. 

Lord  Ellenborouoh  C.  J.  Who  shall  be  con- 
sidered as  landlord  is  a  consequence  to  be  deduced 
from  the  acts  of  the  parties,  and  is  not  to  be  doled 
away  at  pleasure. 

Bayley  J.  The  tenant  should  have  given  up  the 
possession  to  Knight^  and  then  the  defendant,  if  she  has 
title,  might  have  maintained  her  ejectment. 

Dampier  J.  The  tenant  in  possession  paid  rent  to 
the  lessor  and  then  disclaimed.  But  he  ought  to  give 
back  the  possession  to  the  lessor,  and  after  that  the 
defendant  may  have  her  ejectment  It  has  been  ruled 
often  that  neither  the  tenant,  nor  any  one  claiming  by 

him^ 
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faim,  can  controvert  the  landlord's  title.     He  cannot  18 15. 

put  another  person  in  possession,  but  must  deliver  up  ' 

the  premises  to  his  ovm  landlord.     This,  I  believe,  has  agMtuu 

been  the  rule  for  the  last  25  years,  and  I  remember  *  ^    mtthi. 
was  so  laid  down  by  BnUet*  J.  upon  the  western  circuit. 
Per  Curiam^                                      Rule  refused. 


Jones  against  Sir  W.  Clayton.  ^^^y* 

^  Nov.  loth. 

CASE  against  the  sheriff  of  Oxfordshire  for  a  false  re-  i^  pUintifTde- 

turn  ot  nulla  bona  to  a  n.  ra.  issued  against  the  goods  tiie  sheriff  tor 

4>{R»  and  J.  Stone,     There  were  two  counts  in  the  de-  nuUrbwii  to  a 

daration ;  one  alleged  that  "  although  the  said  R.  and  fhc  VSI  of -ff 

J.  Stone  had  iroods  and  chattels  within  the  bailiwick  of  an<l  7*f-*an4 

^  allcgci  that 

the  sheriff  sufficient  to  satisfy  the  debt  and  damages,  &c.  "  although  x. 

yet  the  defendant,  &c.  did  not  pay  the  debt  and  goodi/ftc. 

damages  aforesaid,  but  did  falsely  return  that  the  said  bi!iliwick7&c 


»t 


B.  and  J.  S.  luid  not,  nor  had  either  of  them,  any  ^c.^/^tlJi 

mods  or  chattels  whereof  he    could    levy   the  »aid  gationUiuv- 

^  «^  tauned,  though 

debt  and  damages,  or  any  part  thereof."     The  other  plaintiff  do  not 

,  .     .,         11  .  -r>    ^  ,  proTcthat  J?.f . 

count  made  a  smular  allegation  as  to  £.  Stone  only.    At  had  any  goods ; 

the  trial  before  Wood  B.  at  the  last  Oxfordshire  assizes,  i^ldable  that 

there  was  a  verdict  for  the  plaintiff  for  146/.  15^.  but  ^\hem  hid" 

the  plaintiff  did  not  prove  that  R.  Stone  had  any  effects  P^'*^^- 
whatsoever. 


fV.  E.  Taunton  moved  for  a  new  trial,  contending  that 
for  want  of  this  proof  neither  of  the  above  allegations 
was  sustained  by  the  evidence. 

But  per  Curiam.  The  first  allegation  is  severable 
and  not  an  entire  allegation,  the  legal  effect  of  it  being, 

that 
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1815. 

JOMtS 

SlrW.CLAT- 

TOM. 


that  JB.  and  J.  Stone^  both  or  either  of  them,  had 
goods,  &c.  The  allegation  in  substance  is,  that  €bcre 
were  goods  on  which  the  sheriff  might  have  levied  the 
debt  and  damages,  and  that  he  neglected  to  levy,  &c. 

Rule  refused. 


N9V,  ixth. 


The   Kino  against  The  Inhabitants  of  Har- 

RINGWORTH. 


Where,  opon 
appeal  agiinst 
an  order  of  re- 
moYal,  the  ap- 
pellants, in  or- 
der to  shew  a 


HTHE  Sewcms  for  the  county  o{  Northampttm  con* 
firmed  an  order  of  justices  for  the  removal  of  W. 


called  the  pau- 
per to  prove 
that  he  was 
bound  appren- 
tice by  inden- 
ture to  D.  and 
serTcd  in  the 
third  parish, 
and  then  pro- 
duced the  in- 
denture, but 
failing  to  prove 
the  death  of 
the  subscribing 
witness,  so  as 
to  entitle  them 
to  prove  his 
hand-writing, 
proposed  to 
call  the  pauper 
to  prove  his 
own  execution 


Pwrr^  his  wife  and  child»  from  GreUon  to  HarringmoHhj 
^tlem^illa  tubjec^  to  the  ppiDioii  of  this  Court  upon  die  fblloWiDg 

third  parish.         

1- 

The  birth-iettlement  of  W.  Parr  having  been  proved 
ta  be  in  HarriMgmoHhj  Hmtringworti,  lor  the  pmpoie 

of  shewing  that  he  had  gained  a  subsequent  setdeme&t 
in  Oakham  by  apprenticeship,  called  Parr^  who  atatod 
that  in  1 790  he  was  bound  aj^rentice  by  indenture  to 
one  Drake  of  Oakkamf  and  duly  served  hn  time  tliefe 
with  Drake.  They  then  produced  an  indenture  poiport- 
ing  to  be  executed  by  Parr^  by  Parr^M  fiither  and  Drakes 
and  to  be  idtestedby  two  witnesses,  and  called  persant  to 
prove  the  deaths  of  those  witnesses,  but  fidled  in  proving 
the  death  of  one  of  them  to  the  satisfiurtion  of  the  Courty 
so  as  to  entitle  them  to  prove  his  hand-writing.  Where- 
S^el'^lt  ,^  they  tendered  Pon^ «  a  witne- to  prove  W.  ami 
Ilhich*^dcnce   execution  of  the  indenture  as  well  as  that  of  his  fiuiier, 

the  Sessions  re- 
jected: Held  that  the  Sessions  did  well,  for  the  rule  which  requires  the  subscribing 
witness  to  be  produced,  or  his  absence  accounted  for,  applies  as  well  to  settlement  cases 
as  others. 

and 


Harrxno- 

WORTH. 
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«nd  his  master.    The  Sessions  were  of  opinion  that  this         1815. 
witness  could  not  be  received.  _. 

The  Kino 

G.  Marriott  and  Adams,  who  were  against  the  order  untt  of 
of  sessions^  were  called  on  by  the  Court)  and  argued 
for  the  admissibility  of  the  witness,  because,  as  they  said, 
there  is  not  the  same  reason  for  requiring  the  attesting 
Witness  to  be  called,  in  cases  of  this  sort,  that  there  is  in 
other  cases.  For  the  reason  for  requiring  the  attesting 
witness  is,  that  a  party  shall  fiot  be  charged  with  any 
deed  without  having  the  benefit  of  all  the  knowledge  of 
the  subscribing  witness  relative  to  the  transaction ;  and 
therefore  before  he  is  charged  he  ought  to  have  ait  oppor^ 
tHnlty  of  cross-examining  him  (a).  Also,  where  there  is 
a  subscribing  witness,  the  parties  thereby  agree  that  the 
proof  of  their  hand-writing  shall  be  made  through  that 
medium  {b) ;  and  this  i^cies  of  conventionary  evidence 
shall  not  be  dispensed  with  by  the  acknowledgment  of 
the  party  that  it  is  his  deed  (c).  And  where  the  suit  is 
between  the  parties  to  the  deed,  this  is  of  itself  a  suffi- 
cient reason  against  calling  either  of  them  as  a  witness. 
But  none  of  these  reasons  will  be  found  to  apply  to  the 
present  case,  because  here  the  suit  is  not  between  tfie 
parties  to  the  deed,  but  between  third  persons^  who 
being  strangers  to  any  agreement  between  the  parties 
touching  the  manner  of  proo^  ought  not  to  be  bound 
by  it.  As  if  the  parties  to  any  deed  should  agree  that 
one  in  particular  of  the  subscribing  witnesses  only 
dioald  be  called  to  prove  the  deed,  this  might  bind  themy 

(o)  Abbot  Y.  Plumbet  i  DougL  ai6.     Caii  v.  DttHniitgy  4  East,  5 $. 
(f)  Per  Grose  J.  Barnes  t.  Trompowsh^,  7  T.  J?.  167. 
(c)  JBretott  v.  Cope^  Peake  N,  P,  C.  30.      Manners  t.  Postan,  4  £sp, 
^.  P.  C.  439. 

but 
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tanUof 

Harrino- 

WORTH. 
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but  how  would  it  deprive  a  third  person  of  the  right  to 
call  any  of  the  other  subscribing  witnesses?  So  here^ 
if,  but  for  the  attesting  witnesses,  Harringworth  might 
have  called  the  pauper  to  prove  the  execution  of  the  in- 
denture, they  shall  do  so  now,  because  the  attesting 
witnesses  are  only  the  chosen  witnesses  of  the  parties  to 
the  deed,  and  not  of  third  parties.  Now  there  is  no 
reason  against  allowing  a  party  to  be  a  witness  to  prove 
the  execution  of  his  own  deed,  if  he  have  no  interest 
either  way,  and  be  not  a  party  to  the  suit ;  and  cessanU 
raiione  cessat  lex.  Wherefore^  inasmuch  as  the  pauper 
was  wholly  devoid  of  interest  in  this  case,  for  a  partjr's 
settlement  gives  him  no  interest,  and  inasmuch  as  this 
was  a  collateral  issue,  and  not  betwe^i  the  parties  to  the 
indenture,  and  which  did  not  seek  to  charge  either  of 
them  with  it,  this  case  may  well  admit  of  an  exception 
to  the  general  rule,  which  requires  the  subscribing  wit- 
ness to  be  produced.  And  the  convenience  of  relaxing 
the  rule  in  settlement  cases,  where  the  party  has  no  in- 
terest whatever,  is  apparent  from  considering  that  he 
is  full  as  likely  as  the  subscribing  witness,  if  not  more 
likely,  to  know  the  whole  transaction,  and  that  the 
strict  rule  will  oftentimes  produce  serious  incpnvenience 
in  settlement  cases. 


Lord  Ellenborough  C.  J.  There  hardly  exists  a 
general  rule,  out  of  which  does  not  grow,  or  may  be 
stated  to  grow,  some  possible  inconvenience  from  a 
strict  observance  of  it  Nevertheless,  the  convenienee 
of  having  certain  fixed  rules,  which  is  far  above  any 
other  consideration,  has  induced  courts  of  justice  to 
adopt  them,  without  canvassing  every  particular  incon- 
venience which  ingenuity  may  suggest  as  likely  to  be 

14  derived 
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*  derived  from  their  application.  The  learned  counsel 
who  last  sat  down  has  talked  of  the  serious  inconveni- 
ence that  will  ensue  in  settlement  law,  if  in  a  case  like 
the  present  the  party  to  the  deed  is  not  permitted  to  be 
called  to  prove  it.  I  know  of  none  that  is  a  greater  or 
more  serious  inconvenience  than  to  depart  from  a  clear 
established  rule  of  law,  that  a  party  who  would  prove 
the  execution  of  any  instrument  that  is  attested  must  lay 
the  ground-work  by  calling  the  subscribing  witness  to 
prove  it,  if  he  can  be  produced,  and  is  capable  of  being 
examined.  His  testimony  indeed  is  not  conclusive,  for 
he  may  be  of  such  a  description  as  to  be  undeserving  of 
credit,  and  then  the  party  may  go  on  to  prove  him  such, 
and  may  call  other  witnesses  to  prove  the  execution* 
The  cases  have  even  gone  the  length  of  punishing  the 
subscribing  witness  criminally.  But  here  the  only  ques- 
tion is,  whether  the  parties  who  seek  to  prove  the  execu- 
tion of  this  indenture,  must  not  make  their  way  to  what 
may  be  called  secondary  proof  through  the  medium  of 
those  witnesses  who  are  the  plighted  witnesses  to  the 
transaction,  by  first  disposing  of  their  testimony.  If 
there  ever  was  a  case  in  which  the  rule  might  reason- 
ably have  been  relaxed,  it  surely  was  the  case  of  Abbot 
V.  Ptumbe^  yet  in  that  case  the  Court  held  the  rule  to  be 
inexorable.  The  rule  therefore  is  universal  that  you 
must  first  call  the  subscribing  witness ;  and  it  is  not  to 
be  varied  in  each  particular  case  by  trying  whether  in 
its  application  it  may  not  be  productive  of  some  incon- 
venience, for  then  there  would  be  no  such  thing  as  a 

.  general  rule.     A  lawyer  who  is  well  stored  with  these 

rules  would  be  no  better  than  any  other  man  that  is 

without  them,  if  by  force  of  mere  speculative  reasoning 

it  might  be  shewn  that  the  application  of  such  and  such 

Vol.  IV.  B  b  a  rule 
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a  ruler  would  be  productive  of  such  and  such  an  incon* 
venience,  and  therefore  ought  not  to  prevail.  Bat  if 
any  general  rule  is  to  prevail,  this  is  certainly  one  that 
IS  as  fixed,  formal,  and  universal,  as  any  that  can  be 
stated  in  a  court  of  justice,  and  there  is  nothing  on 
which  to  supersede  it  in  this  case  but  a  suggestion  of 
some  supposed  inconvenience.  It  does  not  follow,  it  is 
said,  that  because  the  subscribing  witnesses  are  the 
plighted  witnesses  to  prove  the  execution,  they  roust 
needs  be  the  best  witnesses,  for  others  may  know  better 
or  more  of  the  transaction  than  they;  but  inasmuch  as 
they  are  the  plighted  witnesses,  the.knowledge  they  have 
upon  th^  subject  is  essential,  and  if  it  can  be  procured 
mustl)e  forthcoming.  It  seems  to  me  therefore,  that 
unless  we  are  to  quit  sight  of  the  rule  for  the  purpose  of 
going  into  the  rationale^  or  convenience  and  inconvMii- 
ence  of  it  in  each  particular  case,  as  the  ingenuity  of 
persons  may  suggest,  there  is  no  reason  for  doing  it  in 
the  present  case.  I  confess  that  I  am  against  the  whole 
■cope  of  the  argument  and  its  conclusions. 

Per  Curiam^  Order  of  Sessions  confirmed. 


Hotbech  wadLDwarris  were  in  support  of  the  order  of 
Sessions. 


Mv.  nth. 


The  King  against  South  Lynn,  All  Saints. 


An  order  of       H^HE  Scssions  upon  appeal  confirmed  an  order  of 

removal  made       JL  .        /.       i      i  *  i        ^ 

by  two  jQsticesr         two  justices  for  the  borough  of  Kin^s  Lynn^  Nor^ 
mijiiition  of  the  JoUcj  removing  E.  Smithy  widow,  and  her  children,  from 

pauper  taken  by 

one  of  them,  pursuant  to  stit.  49  G,  3.*.  z  24.  j.  4.  need  not  atcte  ttie  special  circumstances 

of  taking  the  examination«  &c. 

St.  Mar-- 
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Si»  Margarei^s  to  South  LynHf  All  SaifUs^  both  in  the         1815. 
said  borough,  subject  to  the  opinion  of  this  Court  upon  • 

t  •      /*»  The  Kino 

a  case,  which  was  to  this  effect :  agaimu 

The  order  of  removal  was  founded  upon  the  examin-     all  Saints.' 

ation  of  the  pauper  taken  in  writing  before  one  of  the 

said  justices,  and  reported  to  the  other,  pursuant  to 

Stat.  49  G.  3.  c.  124.  5.  4.,  the  pauper  being  at  the  time 

of  her  said  examination  sick  and  infirm,  and  unable  to 

travel,  and  the  justices  suspended  the  order  accordingly. 

The  order  and  examination  were  annexed  to  the  case. 

And  the  question  made  at  the  sessions  was,  whether  this 

order  was  void,  inasmuch  as  it  omitted  to  set  out  that 

the  examination  was  taken  before  one  justice  only,  and 

was  reported  to  the  other  justice,  so  as  to  shew  the 

particular  jurisdiction  and  authority  of  the  justices 

under  the  statute. 

NolaHf  who  was  against  the  order  of  sessions,  was 
called  on  by  the  Court;  and  he  took  exception  to  the 
ord^r  of  Justices,  tliat  it  appeared  to  be  made  upon  the 
€Kamination  of  the  pauper,  and  that  the  examination 
contained  hearsay  evidence ;  and  this  defect,  he  said, 
being  apparent  on  the  face  of  the  proceedings,  the 
Court  would  now  entertain  it,  although  it  was  not  the 
point  submitted  to  them  by  the  sessions.      But  the 
Court  seemed  inclined  against  entering  upon  this  point, 
as  it  was  not  submitted  to  them  by  the  sessions;  and 
upon  looking  to  the  order  it  was  found  that  it  was  made 
*^  as  well  upon  the  examination  of  £.  Smith  upon  oath  as 
otherwise  /"  so  that  the  ground  of  this  objection  failed. 
Whereupon  he  argued  as  to  the  principal  point,  that  be- 
fore the  Stat  49  G.  3.  the  justices,  who  made  an  order  of 
removal,  must  have  proceeded  in  all  cases,  except  under 

Bb  2  the 
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1815.        the  mutiny  act,  upon  vivd  voce  evidence,  taken  liefore 

_.    -  them  in  each  other's  presence  (a) ;  and  inasmuch  as  this 

against        was  a  particular  jurisdiction  given  to  the  justices  for  a 

Sooth  Ltmn,  .  ,  ,  _  ^ 

All  Saints,  special  purpose,  and  was  contrary  to  the  course  at 
common  law,  they  ought  by  their  order  to  have  set  forth 
so  much,  as  would  shew  that  they  had  this  jurisdiction. 

Lord  Ellenborough  C.  J.  The  justices  have  no 
jurisdiction  at  the  common  law,  but  only  what  is  given 
to  them  by  statute;  and  the  argument  is  as  if  this  were 
a  proceeding  contrary  to  the  common  law.  It  seems  to 
me  that  the  statute  in  question  does  not  make  it  neces- 
sary for  the  justices  to  state  the  proceedings  had  under 
it,  in  their  ord^. 

Le  Blanc  J.  The  statute  enacts,  that  in  case  Che 
pauper  is  by  age,  or  other  infirmity,  unable  to  be 
brought  up  to  be  examined  as  to  his  settlement,  it  shall 
be  lawful  for  one  magistrate  to  take  his  examinatioD> 
and  report  it  to  another,  and  for  those  magistrates,  up<m 
such  report,  to  adjudge  the  settlement ;  but  I  do  not 
find  that  the  statute  makes  any  alteration  in  the  form 
of  the  order* 

Per  Curiam,  Order  of  Sessions  confirmed. 

Caurthope  was  in  support  of  the  order  of  sessions. 

(4)  Xfx  T.  Hyk<s,  Str,  I09i«  Jtex  t.  Htwartb,  1  Bcti,  64a  MeM  ▼• 
Coin  St.  Aldwin,  Burr,  S,  C  136.  See  also  luUr  Inbabitants  0/  Wartt 
50/1.488. 
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1815. 

The  King  against  The  Inhabitants  of  Ashton-  ^^«^^. 

iV<rT.iith. 

under-Lyne, 

TT'HE  Sessions  upon  appeal  confirmed  an  order  of  Where  pauper's 
justices  for  the  removal  of  Margaret  the  wife  of  ^"^^^r]  d^-"* 
&  Mills  and  three  children  from  Sauthcoates  in  the  East  f/^5*^  *.?**  }^ 

his  family  m 

Riding  of  Yorkshircj  to  Ashton^under'Lyne  in  Lanca'-  the  parish  of  ^.^ 
shirCf  subject  to  the  opinion  of  this  Court  on  the  fol-  during  hit  ab- 

1       •  sence,  took  a 

lowing  case:  house  *t  5/.  a- 

year  in  f .,  aad 
lired  in  it  with 

In  1803  S.  MiOs  being  setUed  at  Ashtan^nder-Lifne,  ^iJ^i^^^^ 
and  married   to  tlie  pauper,    enlisted  into  the  king's  l**^'ill^^ 
service,  and  in  1 809  deserted  from  it,  leaving  his  wife  y«»'»  »n<i  p«t 

^  some  of  her 

and  children  in  Southcoaies.    Afterwards  the  pauper  huibaod't  fur- 

^     1        1  •      o       >  >  1  niture  in  it,  in* 

took  a  house  m  Sauthcoates  at  5A  a-year  rent,  and  re-  teodinff  to  k- 
aided  in   it  with  her  children  to  the   time    of  her  but  never  did 
remoral,  which  was  a  period  of  several  years.     During  und^p*'.^"^ 
the  time  of  her  residence  in  this  house  she  took  another  ^^^  dunne  the 

time  she  held 

house  from  one  Dean,  at  five  guineas  a-year  rent,  and  hoth,  her  hna- 

put  some  of  her  husband's  furniture  into  it,  intending  see  her,  and  f«- 

at  the  time  to  remove  from  the  house  where  she  was  ™*ck^  cm^U 

then  living  into  Dean's  house^  but  she  never  did  re-  where  rf^iTS? 

mov^  but  underlet  it  to  another  person.    Dean  con-  '"<>  ^^<  made 

acquainted 

sidered  the  pauper  as  liable  for  the  rent,  and  at  the  ex-  with  herhav- 

piration  of  the  first  quarter  called  upon  her  for  payment  Two  i  Held  ^ 

of  it.    During  this  quarter  her  husband  came  to  see  her,  ^^*yjj5  Jj^J" 

and  remained  for  seven  weeks  of  it  concealed  in  the  acquire  a  seitle- 

mentbythis 

house  in  which  she  resided.     Both  that  house,  and  the  re*idcuce. 
house  taken  of  Dean^  were  taken  without  the  privity  of 
her  husband,  but  the  fact  of  their  having  been  taken 
was  communicated  to  him  at  the  time  of  this  visit. 

B  b  3  Dean 
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1815*  Dean  never  considered  her  husband  as  his  tenant,  nor 
ever  knew  of  his  being  in  existence.  The  question  was, 
whether  the  pauper's  husband  acquired  a  settlement  in 


The  Kino 
agctnst 

The  inhabi-     SoMcoaies. 

tants  of 

ASUTON- 

under-Lynk. 


Scarlett,  who  was  against  the  order  of  sessions,  was 
called  upon  by  the  Court,  and  argued  that  the  husband 
gained  a  settlement  by  residing  on  this  tenement  for 
40  days.  For  residence  is  the  thing  that  determines 
whether  any  one  came  to  settle  in  a  tenement  witliin  the 
meaning  of  the  statute  13  &  14  Car.  2.;  and  if  he  re- 
sides 40  days  irrcmoveably,  this  is  a  coming  to  settle, 
without  regard  to  the  particular  cause  for  which  he 
came  there.  As  if  a  man  take  a  tenement^  or  employ  an 
agent  to  take  one  for  him,  with  the  purpose  of  secreting 
himself,  and  reside  in  it  40  days,  this  shall  gain  him  a 
settlement ;  and  it  is  the  same  whether  he  pay  rent  for 
it  or  not.  So  here,  the  wife  contracted  as  agent  of  the 
husband,  or  at  least  the  husband  became  responsible  to 
the  landlord  upon  her  contract ;  in  like  manner  as  in 
Jofies  V.  Chambers,  coram  Lord  Ellenbcrough  C.  J., 
where  the  wife,  during  the  absence  of  the  husband 
abroad,  took  a  house  and  contracted  with  the  platntiff 
to  furnish  it,  who  afterwards  sued  the  husband  upon 
this  contract;  the  defence  was  the  adultery  of  the  wife, 
upon  which  the  defendant  succeeded ;  but  his  Lordship 
left  it  to  the  jury,  that  supposing  they  should  not  find 
the  adultery,  they  were  to  consider  whether  as  the  hus- 
band neglected  to  pay  her  maintenance,  the  wife  did 
not  go  clothed  with  a  credit  for  which  he  was  respon- 
sible. And  here  the  husband  adopted  the  contract, 
for  when  it  was  made  known  to  him  he  did  not  repudi- 
ate^ but  on  the  contrary  took  the  benefit  of  it  by  con- 
tinuing 
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Canuiug  to  reside  there;  so  that  he  came  to  settle  in  t/ie  1815^ 

tenement  within  the  statutable  sense  of  that  expression,  

-aiiat  isy  he  resided  there  irremoveably ;  for  although  he  agaiuu 

^vos  a  deserter,  and  came  there  with  the  object  of  con--  tint's  of  * 

cealment,  yet  the  parish-officers  could  not  have  removed 

liini  on  that  account. 


AsiiroN- 

UNOKIfLTNC* 


Lord  Ellenborougu  C.  J.  This  is  a  new  head  of 
settlement  latitaiido:  but  it  appears  to  me  that  it  would 
be  a  gross  perversion  of  terms  to  say  that  tliis  pauper 
came  to  settle  in  a  house,  when  he  only  came  to  it  for  the 
purpose  of  concealing  himself  from  the  search  of  those 
who  had  a  right  to  his  service,  and  when  the  most  that 
can  be  said  of  his  residence  is,  that  the  wife  does  not 
turn  him  out.  But  the  wife  was  the  ostensible  party ; 
^e  it  is  that  makes  the  contract  in  her  own  name,  and 
nothing  is  ever  done  on  the  husband's  part  to  ratify  it 
in  any  way.  His  coming  into  the  parish  therefore  was 
nothing  better  than  the  mere  intrusion  of  a  fugitive 
who  is  lurking  in  hiding-places,  and  was  not  in  any 
sense  a  coming  to  settle,  that  is,  not  a  coming  into  the 
parish  animo  rcsidendi, 

Le  Blanc  J.  What  the  statute  requires  is  a  coming 
to  settle  in  a  tenement ;  the  construction  of  which  has 
been  that  a  person  who  comes  into  a  parish  to  reside  in 
a  tenement  must  have  some  kind  of  interest  in  it.  But 
in  this  case  the  husband  had  not  any  interest ;  for  he 
neither  took  the  tenement  himself  nor  by  his  agent ; 
but  the  wife  took  it  for  herself  in  the  absence  of  the  hus- 
band, and  without  his  privity  or  even  his  knowledge. 
Afterwards  the  husband  comes  home  to  his  wife,  not 
knowing  that  she  has  entered  into  any  contract,  and 

B  b  4  resides 
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resides  with  her  for  a  time,  daring  which  it  is  commn-' 
nicated  to  him  that  she  had  made  the  contract.  This 
is  the  whole  of  the  case^  and  it  does  not  appear  to  me 
to  follow  that  the  husband  must  be  considered  as  having 
come  to  settle  in  this  tenement,  becaus^  he  may  be  liable 
in  respect  of  his  wife's  occupation.  The  contract  of  the 
wife  was  fraudulent,  for  the  landlord  was  never  made 
acquainted  that  she  had  a  husband,  and  never  knew  or 
adopted  him  as  tenant;  he  might  have  declined  the 
contract  altogether,  or  put  an  end  to  it,  had  he  been 
informed  that  she  was  a  married  woman.  It  seems  to 
me  that  under  these  circumstances  there  was  nothing 
to  prevent  the  parish-officers  from  removing  him. 


Bayley  J.  I  am  entirely  of  the  same  opinion.  It 
was  never  the  intention  of  the  landlord  to  let  the  tene- 
ment to  the  husband. 


Per  Curiam^ 


Order  of  Sessions  confirmed. 


Manyat  was  in  support  of  the  order  of  sessions. 


Monday% 
Hov,  13th. 

Defendant  dis- 
charged on 
common  baili 
and  notice  of 
declaration  set 
aside,  on  the^ 
ground  of  a  mis> 
nomcr  in  the 
christian  name, 
upon  applica- 
tion made  be- 
fore the  time 
for  pleading  in 
abatement 
caphrcd* 


Smith  against  Inn£s. 

A  RULE  nisi  was  obtained  for  discharging  the  de^ 
fendant  on  common  bail,  and  setting  aside  the  no- 
tice of  declaration,  on  the  ground  that  the  defendant 
was  misnamed  in  the  process,  James  instead  oSJokn^ 
which  latter  name,  the  affidavit  stated,  ^<  was  his  true 
name^  and  by  it  he  had  always  been  called  and  known.'* 
F.  Pollock,  who  moved  the  rule,  cited  Wtlks  v.  Lord  (a) 


(a)  »7tf»i/.399. 
5 
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u  an  authority  in  point;  and  dbtinguished  Bhifield  v.  1815. 

MaxweU{a\  because  there  the  application  was  made  »— — 

after  the  time  for  pleading  in  abatement  had  expired ;  agMU 

which  was  the  ground  upon  which  the   Court  dis-  ^^'^' 
charged  the  rule. 

Bichardson  now  shewed  cause,  and  referred  to  Salta 
V.  Shergold{b)f  and  Stevenson  v.  Danvers  (c),  where  the 
Court  refused  to  order  the  bail-bond  to  be  delivered  up 
<ni  the  ground  of  a  misnomer.     In  like  manner  thb  is 
properly  matter  for  plea  in  abatement,  for  it  is  not  sug- 
gested that  the  defendant  is  not  the  person  really  in- 
tended to  be  sued.     And  he  produced  an  affidavit  by 
which  it  appeared  that  the  defendant  had  executed  a 
bail-bond  written  in  the  name  of  James  InneSj  and  sub- 
scribed  by  him  with  the  initial  J.  Innes  i  but  it  did  not  . 
appear  that  he  knew  his  name  was  written  James  in  the 
bond- 
Lord  Ellenborouoh  C.  J.    It  is  right  that  the  party 
should  have  this  remedy.      The  remedy  by  pl^  in 
abatement  is  a  late  one,  and  insufficient.    The  defend- 
ant however  must  undertake  not  to  bring  any  action. 

Batley  J.     The  defendant  does  not  ask  to  set  the 
proceedings  aside  with  costs, 

Per  Curiam,  Rule  absolute. 

(«)  is  Easit  IJ9.  (M  3  T. Je.  572-  (0  » .9.  ^i*.  109. 
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ruesiay.        RoE,  OH  the  Deoiise  of  Thong,  against  BedfOrix.. 

Nov.  X4th. 

Dcf  ifc  to  his  T  ^  PON  a  case  reserved  at  the  trial  of  this  ejectment, 
remainder  to  at  Huntingdon^  the  facts,  as  far  as  concerns  the 

Icmllndef  to  P^*"^  determined  by  the  Court,  were  these : 
his  daughter  for        Walter   Thons.    beincr   seised  in   fee,  on  the    13th 

life,  remainder  -5?  b  »^  o 

to  trustees,  &c  of  August  1 768,  dcvised  the  premises  in  question  to 
the  heirs  of  her  his  wife  for  life,  subject  to  the  payment  of  an 
wanVof"uch*^     annuity  of  lo/.   to  «7.  H.  during  the  life  of  his  wi^ 

over^ir!ke"u'  ^^'^^*^  ^•^^^'^  ^®  charged  the  premises;  and  after  the 
being  his  will     determination  of  that   estate,  to   trustees  to  preserve 

and  mcanmg,  ^  .  1.       i 

that  after  the  conUngent  remainders;  "  and  from  and  immediately 
wife,  his  daugh-  after  the  decease  of  my  wife,  I  devise  the  s<.id  mes- 
on\ran"«taiV'  suages,  &c.  to  my  daughter  Elizabeth,  the  wife  of  J.  Bed^ 
for  life,  and  ford,  (the  defendant)  for  life,  subject  to  the  payment  of 
decease  of  his      the  said  annuity,   with  remainder  in  like  manner  to 

wife  and  daugh-  ^  • 

tcr  the  premises  trustccs  to  preserve  contmgent  remaniders;  and  from 

and  yest  in  tlie  and  immediately  after  the  decease  of  my  said  daughter, 

body  of  his  ^  devise  all  and  singular  the  said  messuages,  &c.  to  the 

daughtor^^and^  l^^l^^  ^f  ]^q^  [jQ^jy  lawfully  begotten ;  and  for  want  of 

issue,  should  go  g^^l^  issuc,  then  I   devise  the  same  to  my  ffrandfion 

OTcr  m  fee,  and  ^  ^  . 

that  his  daugh-  O.  W.  Thong  and  his  heirs  and  assigns  for  ever;    it 

have  any  power  being  my  will  and  meaning  that  after  the  decease  of  my 

fntent^^Hcld  ^^^^^  ^J  daughter  should  have  only  an  estate  for  life  ia 

that  the  daugh-  ^^  g^id  premises,    and  that  after  the  decease  of  my 

standing,  took  wife  and  daughter,  the  said  premises  should  go  to  and 

an  estate  tail,  .11.         ri^i*.  -»  •* 

and  barred  the  vest  m  the  heirs  of  the  body  of  my  daughter ;  and  that 
by  suffering  a  ^^^  want  or  in  default  of  such  issue  the  same  should 
reecwery.  absolutely  go  and  vest  in  O.  W.  Thong  and  his  heirs, 

and  that  my  daughter  should  not  have  any  power  to 
defeat  my  intent  and  meaning  in  this  respect»^^    And 

8  he 


BcnroRB. 
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he  gave  power  to  the  trustees   and  their  heirs,  and         1815. 
directed  them,  from  time  to  time  and  at  ail  times  there-       — — 

Rot 

after,  to  do  all  acts  necessary  for  fulfilling  such  his  in-         against 

tent  and  meaning,  or  the  more  eifeotually  settling  the 

said  premises  agreeably  thereto,  and  the  prevention  of 

any  thing  being  done  to  defeat  the  same,  &c.     The 

testator  died,   leaving  his  widow,    and  Elizabethi  ^his 

only  child,  then  married  to  the  defendant*     Afterwards 

the  widow  died,  and  tlie  defendant  and  his  wife  Elizas 

beth  suffered  a  recovery  of  tlie  premises  to  such  uses  as 

Elizabeth  should  by  deed  or  will  appoint;  and  she,  by 

her  will,  appointed  the  premises  to  the  defendant  in 

fee,  and  died,  never  having  had  issue. 

And  the  question  was,  whether  under  this  devise  Eli" 
xabetkf  the  daughter,  had  an  estate  for  life,  or  in  tail. 

Storksy  for  the  plaintiff,  argued  that  Elizabeth  was 
only  tenant  for  life,  and  consequently  was  not  entitled 
to  suffer  the  recovery.  For  the  rule,  he  said,  in  Shel^ 
le^%  case  (a)  has  never  been  held  so  inflexible,  that  the 
words  A^ir5  of  the  body^  which  would,  according  to  that 
rule,  be  words  of  limitation,  may  not  be  otherwise  ex- 
plained in  a  will  by  the  testator  himself  (6).  Accord- 
ingly it  appears  by  Colson  v.  Colson  (c),  King  v.  Mel- 
ling  [d\  Backhouse  v.  WeUs  (e ),  Par  in  v.  Blake  {f)y 
Bagshaw  v.  Spencer  (g),  that  the  rule  may  be  relaxed 
in  &vour  of  the  intention,  and  the  words  heirs  qf  the 
boifyj  after  an  estate  for  life  to  the  first  taker,  may  be 
construed   words  of  purchase.      And  although  Lord 

(a)  I  Rep.  104. 

{h)  Per  Lord  Keityon,  Goodtitle  ▼.  Herrings  x  £ast,  a7l. 
{()  %Atk.  246.  {d)  if7«/.  131,    cited  » jBwrr.  1 107. 

(r)  £q.  Cas.  Ahr,  i^^.pi.  a;.    lo  Mod.  i8i.  cited  a  Burr.  X107. 
,    if)  I  Bl.  R.  6y%,    4Burr.2S19'  {z)iF(s,i4%, 

Hard' 
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1815.        Hardwicte  determined  the  case  last  cited  upon  a  duH 
„  tinction  betwixt  a  devise  of  a  trust  and  of  a  legal  estate} 

Roe  ^  ^^  ' 

agMHsi  yet  it  appears  that  he  aiterwards  abandoned  that  distinc- 
Uon  (a) ;  so  that  it  is  now  agreed  that  the  same  construe* 
lion  shall  hold  as  well  where  it  is  a  l^al  estate  as  where 
it  is  a  trust.  The  result  then  of  the  cases  seems  to  be 
this,  that  where  the  intention  of  the  testator  is  mani* 
festly  to  give  an  estate  for  life  to  the  first  taker,  and 
that  the  second  should  take  by  purcliase,  this  intention 
shall  prevail,  notwithstanding  the  devisor  has  described 
the  person  who  is  to  take  after  tlie  devisee  for  life,  by  the 
words  heirs  of  the  body.  And  so  in  the  case  at  bar  JE/fsa- 
bcth  had  an  estate  for  life  only,  because  tlie  devisor  has 
plainly  expressed  his  intention  to  give  her  such  estate ; 
first,  afiinnatively,  by  limiting  it  to  her  for  life;  and, 
*  next,  negatively,  by  declaring  that  she  shall  have  that 
estate  only;  and  fiirther,  by  distinguishing  her  life 
estate  from  the  remainder  to  the  heirs  of  her  body,  by 
charging  the  one,  and  omitting  to  charge  the  other, 
with  the  payment  of  the  annuity ;  and  also  by  restrict- 
ing her  power  to  defeat  his  intent ;  and  therefore  this 
shall  take  the  case  out  of  the  general  rule,  and  turn  the 
words  fieirs  of  the  boA^f  which  come  after  the  estate  for 
life,  and  are  commonly  used  as  words  of  limitation,  into 
words  of  purchase. 

Lord  Elle^borouoh  C.  J.  If  we  should  be  of 
opinion  that  Elizabeth  the  daughter  took  an  estate  tail, 
there  is  an  end  of  this  case.  And  it  appears  to  me  that 
under  this  devise  an  estate  tail  in  remainder  vested  in 

(a)  Gartk  v.  BsUwiMf  %  Feu  646. 

ben 
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her.  The  rule  is,  I  think,  well  and  shortly  laid  down  1815. 
by  Lord  ThurlctWy  in  Jones  v.  Morgan  (a),  who  said  that  — — 
^  By  all  the  cases  where  the  estate  is  so  given,  that  after  against 
the  limitation  to  the  first  taker  it  is  to  go  to  every  per- 
son who  can  claim  as  heir  to  the  first  taker,  the  word 
heirs  must  be  a  word  of  limitation."  It  seems  to  me, 
following  this  construction,  that  this  must  be  an  estate 
tail  in  the  daughter,  in  order  to  efiectuate  the  intention 
of  the  testator,  which  was,  that  all  her  issue  should  take. 
And  this  puts  an  end  to  the  case  without  going  into  any 
other  point  (6). 

Le  Blanc  J.  The  plain  intention  of  the  testator  was 
to  give  his  daughter  an  estate'tail ;  for  it  was  not  to  go 
over  until  there  was  a  failure  of  her  issue^  and  he  has 
not  superadded  words  of  limitation  to  the  heirs  of  her 
body,  to  shew  that  he  meant  the  children  of  his  daugh- 
ter only.  At  the  same  time  he  intended  to  prevent  her 
barring  the  issue;  but  this  he  cannot  do. 

Bayley  J.  I  am  of  the  same  opinion.  In  Colson  v. 
C(iion  it  was  determined  that  an  estate  tail  vested  in  the 
first  taker,  notwithstanding  it  was  devised  to  him  for  life^ 
with  remainder  to  trustees  to  support  contingent  re- 
mainders. I  have  always  understood  the  rule  to  b^  that 
wherever  an  estate  for  life  is  given  to  the  first  taker,  and 
afterwards  to  any  branch  of  his  heirs  as  a  class,  so  that 
the  whole  line  of  heirs  to  the  first  taker,  who  answer  to 
the  description  in  the  will,  should  succeed  him  as  such, 
there  the  first  taker  cannot  have  an  estate  for  life,  be- 

{a)  X  Br.  Ck  Cos,  S19. 

lb)  There  wm  another  point  mide  in  argument  upon  the  efTect  of 
a  feoflTment  hy  the  defendant,  and  fine  afterwards  levied  to  him. 

cause 
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1815. 


Roe 

against 

Bedford. 


cause  all  heirs  claiming  as  heirs  must  take  by  descent  f 
and  therefore  the  words  ^^  heirs  of  the  body"  do  not 
operate  as  a  desigtiatio  personaruiriy  but  are  words  of 
limitation.  The  words  heirs  of  the  body  are  properly 
words  of  limitation,  and  not  words  of  purchase. 


Dampick  J,  It  seems  clear  by  the  limitation  over 
for  want  of  issue  of  his  daughter,  that  the  testator 
used  heirs  of  the  body  as  words  of  limitation^  It 
has  already  been  determined  that  this  is  a  devise  of  a 
legal  estate  (a),  and  Lord  Hardwicke  in  Bagshaw  v. 
Spencer^  when  he  took  a  difference  betwixt  a  trust  in 
equity  and  a  legal  estate,  agreed  that  upon  a  devise  of 
a  mere  legal  estate,  the  words  must  be  taken  as  they 
stood,  according  to  the  strict  legal  determination. 

Judgment  for  the  Defendant. 

Frere  Serjt  was  for  the  defendant. 

{a)  Thong  ^.Bedford,  i  Br*  Cb.  Cas.  313. 


Tueiduy, 
2{ovk  14th. 


Roe,  on  the  several  Demises  of  Allport  and 

Others,  against  Bacon. 

JT  JECTMENT.    At  the  trial  before  Dattas  J.  at  the 
Staffordshire  assizes,  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  upon  a 
case^  the  material  facts  of  which  are  these : 


DerUe  to  wife 
of  **  all  and 
singular  my 
freehold  lands, 
mc&suagcs,  and 
tenements  at, 
&c.  or  else- 
where, together 

with  all  my  household  goods,  &c  for  life,  and  after  her  decease  then  all  the  said  estates 
fcoods,  &c.  to  be  divided  amoofjf  my  sons  (naming  five)  share  and  share  alike;*'  held 
that  the  sons  took  a  fee  in  the  lands  after  the  death  of  the  wife*  and  that  the  est»te  of 
one  of  them  was  well  dcrised  to  another,  by  a  devise  "  of  aU  my  ^roportionehle  share 
which  belongs  to  me,  after  my  mothciU  death,  to  him  and  his  heirs.** 

John 
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John  Bacon  the  elder  being  seised  in  fee,  &c.  devised         1815. 
to  hb  wife  EUeuj  "  all  and  singular  my  freehold  lands,         T 
messuaffes,  and  tenements  at  Tutbury  and  Hanbury.  or         agMHst 
dsewhere,  together  with  all  my  household  goods,  cattle, 
obattels,  debts,  and  all  my  implements  of  husbandry,  &c., 
for  her  natural  life,  and  after  her  decease  riien  all  the 
said  estaiesj  goods,  &c.  to  be  divided  among  my  sons 
TfiomaSf  Johriy  Humphry^  and  Peter  Bacon,  and  my  son- 
in-law  C  TabbereTj  share  and  sliare  alike."     The  testa- 
tor died,  and  afterwards  John  the  son,  by  his  will,  gave 
end   bequeathed  to  his  wife  certain   copyhold   land, 
*^  and  if  my  brother  Peter  should  happen  to  be  the 
longer  liver  after  me  and  my  wife,    I  give  and  be- 
queath to  him  my  proportionable  share,  ivhich  belongs  to 
me  after  iny  mother* s  decease,  to  him  and  his  heirs  for  ever." 
John  died,  then  Ellen  the  widow  of  tlie  first  testator  died, 
and  afterwards  John's  wife  died,  and  Peter  survived, 
and  devised  to  his  wife  (the  defendant)  for  life,   and 
died.     And  two  questions  were  made,  ist.  What  estate 
the  devisees  took  under  the  will  oijohn  Bacon  the  elder 
after  the  death  of  EUen  his  widow.     2dly,  Whether 
the  estate  of  John  the  son  passed  by  his  will  to  his  bro> 
ther  Peter,  so  as  to  pass  by  the  devise  of  Peter  to  the 
defendant. 

Peake  for  the  plaintiff  argued,  ist,  that  the  devisees 
under  the  will  of  c7.  B.  the  elder  took  only  an  estate  for 
life.  For  the  word  estates,  which  is  the  only  word 
capable  of  enlarging  the  devise  beyond  a  life  interest, 
will  not  have  that  effect,  because  being  used  in  the  plural 
it  shews  that  the  testator  did  not  mean  by  it  to  express 
the  quantity  of  interest,  but  only  the  things  which  were 
the  subgsct  of  the  devise;  in  the  some  manner  as  if,  instead 
of  saying  all  the  said  estates,  he  had  repeated  all  and 

singular 
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1815,        singular  ray  freehold  lands,  &c.  at  T\dbunfj  &c  or  dse- 
*^~^        where ;  which,  if  he  had  donei  would  plainly  have  passed 

Rob 

^dntt/  but  an  estate  for  life.  In  Denn  v.  Mellor  (a)  the  words 
^  lands,  tenements,  and  hereditaments,"  were  held  to 
carry  only  a  life  estate ;  and  it  was  long  ago  doubted  by 
Lord  Hardwicke  whether  estates  in  the  plural  denoted 
more  than  a  description  of  the  lands  (i).  It  is  true  that 
this  word  has  since  been  considered  as  equivalent  to 
estcUe  in  the  singular  (c) ;  and  the  latter  word  has  been 
sometimes  held,  though  not  always  {d)j  to  carry  a  fee; 
as  if  it  be  coupled  with  the  word  lands^  there  is  good 
reason  why  it  should  pass  the  interest,  for  if  it  meant  no- 
thing more  than  the  lands,  it  would  be  useless,  for  the 
two  words  would  mean  but  the  same  thing  (^).  But 
where  estates^  which  according  to  its  natural  sense  means 
the  lands,  is  the  only  word  of  description,  and  particu- 
larly where  it  is  joined  with  the  word  said^  which  is  a 
word  of  reference,  making  the  things  to  which  it  refers 
to  be^  as  it  were,  incorporated  into  the  devise,  the  same 
as  if  they  were  repeated  in  it,  there  is  no  reason  for 
extending  this  word  beyond  both  its  natural  and  its  re- 
lative sense.  2dly,  The  words  <<  my  propcrticnahle 
sharej*  are  not  sufficient  to  pass  the  estate  of  one  bro- 
ther to  the  other. 

Lord  Ellenborough  C.  J.  If  we  were  called  on  to 
construe  this  will  with  the  same  critical  precision  that 
would  be  prescribed  to  a  grammarian,  I  should  be 
much  inclined  to  adopt  the  arguments  of  the  learned 
counsel,  because  the  said  estates  do  seem  in  strictness  to 

(«)  5  ^-  ^*  5S^  (h  G0m/«7«  t.  G^odvjit,  i  res.  ftl9. 

(c)  FUtfber  ▼.  Snim,  %T.JL  659.        {i)  Denn  ▼.  Caddie  Cowp.6s7* 

refer 
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rrfer  to  the  freehold  lands,  messuages,  and  tenements 
before  devised,  according  to  the  rule,  verba  relata  inesse 
videntur.     But  in  cases  of  this  sort  unless  the  testator         Against 

-       Bacon. 

uses  expressions  of  absolute  restriction,  it  may  in  general 
be  taken  that  he  intends  to  dispose  of  the  whole  inte- 
rest; and  in  furtherance  of  this  intention  Courts  of  jus- 
tice have  laid  hold  of  the  word  esfaief  as  passing  a  fee, 
wherever  it  is  not  so  connected  with  mere  local  descrip- 
tion as  to  be  cut  down  to  o  more  restrained  significa- 
tion* Now  in  this  case  we  find  the  word  estates,  which 
at  this  day  may  be  taken  to  be  equivalent  to  estate  for 
the  purpose  of  passing  the  whole  interest,  and  really  an 
ar|[ument  is  afforded  from  the  company  in  which  this 
word  is  found,  why  it  should  so  mean.  For  the  testator 
devises  all  the  said  estates,  goods,  &c«  amongst  his  sons, 
which  without  doubt  passed  the  entire  property  in  tlie 
goods  to  them ;  wherefore  by  the  aid  of  collocation  the 
word  estates  may,  I  think,  fairly  be  intended  to  compre- 
hend the  intire  interest  in  the  lands.  And  ^is  falls  in 
With  the  principle  of  the  decision  in  Roe  v.  Wright, 
^  Easfs  Rep.,  which  is  not  at  all  broken  in  upon  by  the 
former  decision  in  Doe  y,  Wright  {a)  upon  another  clause 
of  the  same  will,  in  which  the  word  estate  did  not  occur. 
Wherefore  it  seems  to  me  that  tlie  devisees  under  this 
will  took  a  fee  afler  the  death  of  the  widow.  Upon  the 
other  point,  <^  my  proportionable  share''  means  all  hi*^ 
interest 

Le  Blanc  J.  To  hold  the  rule  strictly,  that  in  every 
devise  of  lands  without  words  of  limitation  no  more  than 
a  life-estate  should  pass,  would  be  to  defeat  in  many 

Vol*  IV.  C  c  instances 
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1815^  instances  the  intention  of  testators;  and  the  courts  see-* 
*         ing  this,  have  always  been  vigilant  to  lay  hold  of  other 

ngaiHst  expressions,  and  among  them,  the  word  estate^  to  pre- 
vent such  a  consequence.  Here  the  word  is  estates.  The 
testator  first  disposes  of  his  lands,  together  with  his- 
goods,  to  his  wife  for  life ;  afterwigrds  he  gives  the  said 
estates,  goods,  &c.  to  be  divided  amongst  his  sons. 
Now  estates  may  mean  as  well  the  interest  in  the  lands 
as  the  lands  themselves,  and  here  I  think  the  court  ia 

justified  in  giving  it  the  more  enlarged  constt*uction. 
• 

Bayley  J.  It  seems  to  me  that  estates  might  be 
meant  as  explanatory  of  what  the  testator  intoided  by 
the  words  all  tMffreehdd  lands,  &a ;  and  although  upon 
those  words  alone  we  should  not  have  been  warranted 
in  saying  that  the  whole  interest  passed,  yet  now  that 
he  has  used  the  word  estates,  this  may  be  interpreted 
to  mean  the  quantum  of  interest  as  well  as  the  land* 

Dampi£R  J*    The  estate  devised  to  the  five  sons  was 
to  be  divided  among  them :  ^^  my  proportionable  share*^  * 
refers  to  such  a  divisible  estate. 

Judgment  for  the  Plaintiff  in 
part,  but  not  as  to  JohrC^ 
and  Petei^%  5  th, 
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I8I5. 

Graham  against  Anderso?^.  rrednesday, 

Nov,  ijtK 

/^NE  of  the  bail  in  this  case,  a  natural  born  subject  cf  a  native  of 
England^  who  was  a  housekeeper,  was  permitted  to   ^f/^  "d  ^^' 
justify  partly  in  respect  of  a  landed  estate  in  Surinam^   J"^^'^y  ^*  ^^•*» 

,  .  .  'in  respect  of 

and  partly  m  respect  ofproperty  m  England.  A  late  case   propwty  partly 
of  this  sort  before  Dumpier  J.  was  mentioned,  (a)  panl^  abroad, 

Bayley  J.  (the  only  Judge  in  court)  observed  that 
the  Plaintiff  might,  by  pressing  the  bail,  compel  him  to 
render  his  property  abroad  available*  But  afterwards 
on  the  same  day,  he  added  that  he  had  looked  into  the 
cases,  and  that  they  were  contradictory  (6) ;  and  that  it 
must  not  be  taken  for  granted,  that  a  party  can  justify 
in  respect  of  property  abroad  when  he  has  no  other 
property. 

(1)  See  Beardmore  v.  Phillips,  ante^  173. 

{b)  Sec  Smith  t.  Scafdrett,  i  Bl.  X,  444.  Boddy  v.  LeyLnJi  4  Burr.  25  zC, 


Doe,  on  the  several  Demises  of  Newnham  and  pfif^y 

Another,  against  Creed. 

17JECTMENT  for  certain  messuages  and  premises  Devise  of  tea- 

A--^     .  '      -n  -1  -in^-.^  tator*$  reversion 

Situate  in  Prescott-streety  m  the  parish  of  St,  Mary   to  7.  N,  for 
Mai/eUaw.     AtthetxiidheforeLordElUnbaroiig/iC.J.   Z'^lt^^Jd 

raise  portions 
for  younger  children,  remainder  to  his  first  and  other  sons,  &c.;  with  power  to  J.  N.  and 
those  in  remainder  during  their  respcctire  possessions,  to  make  leases  of  the  lands  in 
Stasex  and  Huntingdoftshiret  for  not  exceeding  twenty-one  years,  at  the  most  rent ;  and  of 
the  lands  in  Middlesex  and  London  for  not  exceeding  sixty-one  years,  at  the  usttal  or  other  th^ 
mntrent:  Held  that  J*N,  might  well  lease  the  lands  in  Middlesex  upon  a  fine,  and  ct 
aresenred  rent,  which  rent  exceeded  the  rent  reserrcd  upon  a  former  lease  in  beini^  at 
the  date  of  the  will,  and  it  the  testator's  death,  and  upon  which  lease  :he  t!)en  lessor 
had  also  taken  a  fine. 

C  C  2  at 
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1815.        at  the  Middlesex  sittings  after  last ////ary  term,  there 
was  a  verdict  for  the  plaintiff^  subject  to  the  opinion  of 
Mgasast         the  Court  upon  the  following  case : 


Creed. 


John  Newnham  being  seised  in  fee  of  the  reversion, 
expectant  upon  the  deatli  ofE,  Newnham  ^  of  the  premises 
in  question,  by  his  will  dated  8th  October  1757,  de- 
vised all  his  manors,  messuages,  lands,  tenements,  farms, 
and  hereditaments,  and  all  his  real  freehold  and  copy- 
hold estates,  &c.  in  the  counties  of  Sussex j  Huntingdopij 
and  Middlesex^  and  the  city  of  London^  and  elsewhere 
in  Great  Britain^  to  his  son  J.  Newnham  for  life  without 
impeachment  of  waste,  with  power  to  charge  his  es- 
tates in  Stissex  with  a  rent-charge  not  exceeding  1000/. 
a  year  as  a  jointure,  and  with  a  sum  of  money  by  mort- 
gage foryounger  children, remainder  to  the  use  of  thefirst 
and  other  sons  of  the  body  of  his  sonjl  ^•,&c.,  and  he  di- 
rected that  it  should  and  mi^t  be  lawful  to  and  for  his 
son  J.  Nf  and  for  all  and  every  person  and  persons  who 
should  be  entitled  to,  and  inherit  his  said  estates  under 
the  several  limitations  aforesaid,  during  their  respective 
possessions,  to  grant  leases  of  the  same  estates,  or  any 
part  thereof,  from  time  to  time  as  occasion  should  re-, 
quire,  that  is  to  say,  of  alt  or  any  part  of  the  messuages, 
tenements,  farms,  and  lands,  &c.  in  the  counties  of  Sus- 
sex and  Hufitingdoti  for  any  term  or  terms  of  years  not 
exceeding  21,  so  as  there  should  be  reserved  by  such 
lease  or  leases  the  most  rent  that  can  be  got  for  thesame^ 
and  of  all  or  any  part  of  the  messuages,  ground,  and 
tenements  in  the  county  of  Middlesex  and  city  of  London 
for  any  term  or  terms  of  years  not  exceeding  61,  so  as 
tliere  shall  be  reserved  thereon  the  usual  or  other  the 
most  renty  that  can  be  had  for  the  same,  &c.  Hie  tes- 
tator 
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^ator  died  in  1764.    E.  NewnAam  died  in  1767.     Pre-         18 15. 
'wiously  to    the    testator's    death,    viz.     in    1741,   the 
premises  in  question  were  demised  by  indenture  in  con-         e^aitut 
asideration  of  100/.  fine  by  Sir  W.  Lemon,  (from  whom 
1x>th  E.  Neumham  and  the  testator  derived  title,)  to  one 
^E.  W.  by  the  description  of  all  that  messuage,  &c.  in 
^JPrescoit'Streetj  &c.  habendum  from  Christmas  1 744^  fbr 
^i  years,  at  a  reserved  yearly  rent  of  61.      After  the 
^eath  oi  E.  Nemriham^J.  Newriham  the  son  being  tenant 
for  life,  by  indenture  of  the  25th  oi  May  1772,  in  con- 
sideration of  150/.  fine^  and  the  surrender  of  the  for- 
mer lease,  demised  the  said  premises  to  one  Beale  for 
61  years,  at  a  reserved  yearly  rent  of  loL     Afterwards 
four  other  messuages  were  built  on  the  said  premises, 
and  by  indenture  of  the  2<$th  ofjtdy  181 1,  between  the 
said  J.  Nemnkam  and  the  defendant,  J.  N.  in  consider- 
ation of  a  fine  of  315/.  and  of  die  cancellation  of  the 
former  lease  to  Beakf  demised  the  said  premises  by  the 
description  of  all  that  piec^  &c.  together  with  five 
messuages,  &c.  for  61  years  at  a  reserved  rent  of  ipL 
The  said  premises  were  at  the  time  of  granting  this 
least  worth  to  be  let  for  the  term  of  61  years,  with  the 
covenants,  &c.  contained  in  the  said  lease,  andaccordiiig 
to  thk  usual  covenants,   conditions,  and  provisoes  of 
letting  in  the  parish  where  they  are  situate,   50/.  per 
annum.     The  defendant  entered,  and  is  in  possession ; 
J.  Newnham  died,  and  the  plaintifi^is  intitlcd  to  recover, 
if  the  said  lease  is  void,  as  not  being  made  ptursuant  to 
the  power  contained  in  the  will. 

The  question  for  the  opinion  of  the  Court  is,  if  the 
plaintiff  is  intitled  to  recover;  if  he  is,  the  verdict  to 
stand,  if  not,  a  nonsuit  to  be  entered. 

C  c  3  Scarkti 
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1815.  Scarlett  for  the  plaiutiff  argued  that  the  leaae  wai 

'"  void,  not  being  made  in  conformity  with  the  power.   Few 

a^ia'mt         this  power  is  to  be  expounded  strictly  according  to  the 
rule    for   the    construction  of  powers ;  the  reason  o 
which  rule  seems  to  be,  because  powers  arc  in  abridgmcni 
of  the  rights  of  those  in  remainder;  for  which  reason  also 
wherever  the  power  is  coupled  with  a  condition,  thi 
being  for  the  benefit  of  the  remainder-man,  the  condi- 
tion is  to  be  strictly  enforced.     Now  the  condition  ii 
the  case  at  bar  is,  that  there  shall  be  reserved  the  usua 
or  other  the  most  rent  j  and  the  lease  is  in  consideradoi 
of  a  fine^  and  a  reserved  rent  of  loL     That  this  is  tfa< 
moi^  rent  is  negatived  by  the  case ;  and  then  the  ques 
tion  iSf  Is  it  the  usual  rent  ?  Now  it  is  for  the  d^endan 
who  sets  up  the  lease  to  prove  this.     Usualy  taken  ii 
one  sense,  may  be  said  to  signify  such  as  has  been  be 
fore  reserved ;  but  this  is  not  the  sense  in  which  it  i 
used  here ;  which  will  appear  by  reference  to  the  powe 
itself,  and  the  reason  of  it.     The  power,  as  it  respect 
the  lands  in  Sussex  and  Huntingdon^  is  conditioned  fo 
the  reservation  of  the  most  rent,  absolutely ;  but  as  t 
tlie  lands  in  Middlesex  and  Lofidon,  it  is  for  the  reserv 
ation  of  the  usual  or  other  tlie  most,  in  the  alternative 
the  reason  of  M'hich  variation  in  the  language  ^  th 
condition  was  obviously  to  enable  the  tenant  for  life  t 
grant  building  leases  of  the  lands  in  Middlesex  ani 
London  as  occasion  should  require.      Therefore  as  t 
these  lands  the  language  of  the  testator  is,  it  may  b 
necessary  to  grant  building  leases  of  the  lands  in  Mid 
dlesex  or  Lotidoti;  and  if  it  should  be,  then  it  cannot  b 
expected  that  a  rack  or  the  most  rent  can  be  gotten  & 
them ;  it  shall  therefore  be  enough  in  such  an  event  t 
reserve  the  usual  rent,  that  is,  the  rent  which  is  usuall 

10  reserve 
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reserved  up<Mi  building  leases  of  other  lands  in  the         1815. 
wne  neighbourhood ;  but  if  there  be  no  necessity  for       — — 
a  building  lease,  then  the  lands  in  Middlesex  and  jLon-        against 
Jon  will  stand  in  the  same  situation  as  the  lands  in  Sus- 
sex and  HuirUingdony   and  there  can  be  no  cause  for 
taldnga  less  rent  for  them  than  for  the  others;  and 
therefore  in  that  case  the  other  alternative^  that  is,  that 
the  most  rent  shall  be  reserved,  shall  attach  upon  them 
as  well  as  upon  the  lands  in  Sussex  and  Huntingdon. 
And  this  mode  of  construing  the  words  of  the  condition 
dittributivi^  will  satisfy  botli  alternatives,  and  is  the  only 
reasonable  construction ;  for  any  other  will  defeat  the 
benefit  of  the  remainder-man,  for  whose  benefit  alone 
this  condition  was  made.     If  it  be  asked,  Is  the  tenant 
for  life  then  precluded  from  taking  any  fine?  it  may  be 
answered,  he  is  not,  provided  that  upon  every  building 
lease  he  reserve  the  usual  or  common  rent  of  the  neigh- 
bourhood, and  upon  every  other  lease  the  most  rent 
But  as  the  defendant  would  have  it,  if  the  tenant  for 
life  has  originally  let  these  lands  upon  a  building  lease, 
at  a  mere  nominal  rent,  he  and  every  successive  tenant 
for  life  may  go  on  from  time  to  time  granting  leases  at 
the  same  nominal  rent,  however  great  the  improved 
annual  value  may  have  become,  and  may  exhaust  the 
whole  value  of  the  term  in  himself  by  taking  a  fine  to 
the  utter  disparagement  of  those  in  remainder.     And 
this  is  to  be  done  under  colour  of  a  condition  which 
had  for  its  sole  object  to  secure  the  interests  of  those  in 
remainder,  and  where  the  interest  of  the  tenant  for  life 
is  already  provided  for  by  the  power  given  him  to  join- 
ture and  raise  portions  far  younger  children. 

C  c  4  Lord 
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1 8 1 5.  Lord  Ellsmborough  C«  J.    Unless  we  found  sorni^ 

■  thing  in  the  language  of  this  power  pointing  at  the 

g^ahut        neighbourhood  as  the  test  of  what  should  be  considered 

^^'°*        the  usUal  rent,  we  eannot  embark  this  idea  of  It  into  the 

question.     Usual  in  its  ordinary  sense  must  mean  u^ual 

to  be  letten  with  reference  to  the  subject  to  be  letten. 

^Vhen  the  testator  authorized  the  granting  of  leases  of 

the  lands  in  Middlesex  and  London  for  61  years,  he 

might  possibly  do  this  with  a  view  to  repairing  leases, 

such  as  leases  of  houses  in  London  frequently  are.    The 

testator  however  must  have  contemplated'  that  a  fine 

would  be  taken ;  for  the  lease  stood  originally,  in  his 

time^  at  a  rent  of  61.  a-year  with  a  fine.     Afterwards 

'  we  find  the  rent  was  increased  to  i  o/.,  and  it  now  stands 

• 

at  that  rent.  Therefore  the  interest  of  the  remainder- 
man has  been  improved;  for  the  rent  has  become  a 
better  rent  It  is  something  more  than  the  usual, 
though  less  than  the  most ;  but  it  may  be  either  usual 
or  most.  Suppose  these  lands  had  become  situate  in  a 
ruinous  part  of  Uie  town,  in  such  a  case  the  tenant  for 
life  might  not  have  been  able  to  get  the  usual  rent;  and 
then  he  was  to  get  the  most  The  devisor  had  two 
descriptions  of  property ;  that  which  lay  in  Sussex  and 
Huntingdon^  for  which  he  provided  that  the  most  rent 
should  be  reserved,  as  upon  an  agricultural  lease,  where 
the  annual  produce  of  the  land  might  be  supposed  to 
afford  to  the  remainder  man  a  full  rent ;  the  other  de- 
scription of  property  he  allows  to  be  let  for  a  longer 
term,  and  at  the  usual  or  other  the  most  rent.  And  for 
this  property  we  find  that  a  fine  has  always  been  taken ; 
and  that  upon  the  two  last  leases  the  rent  has  been  in- 
creased. Is  it  not  then  the  usual  rent  ?  It  is  the  usual 
and  something  more ;  it  is  inclusive  of  the  usual,  being 

15  the 
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the  usual  and  more.  It  seems  to  me  therefore  that  the  1 8 1 5.. 
terms  of  this  power  have  been  omiplied  with ;  and  that  *""" 
nothing  has  been  done  but  what  the  person  who  created  aieimt 
the  power  must  have  contemplated ;  the  property  hav- 
ing been  before  let  on  fine  at  a  reserved  rent.  Here  it 
has  been  let  on  fine,  and  at  a  greater  than  the  usual 
rente 

Le  Blanc  J.  Looking  at  the  situation  of  the  testa* 
tor^s  prc^erty  as  it  is  stated  on  the  case,  and  also  at  the 
language  which  he  has  used,  who  is  the  framer  of  this 
power,  I  am  unable  to  give  to  it  any  other  construction 
than  that  which  has  been  given  by  my  Lord.  The 
testator  must  have  been  aware  at  the  time  of  creating 
the  power, that  this  property  was  on  lease  at  a  fine  and 
a  reserved  rent ;  and  he  makes  a  distinction  in  the  terms 
of  the  power,  as  it  applies  to  the  different  descriptions 
of  property  which  he  disposes  of.  v  As  to  that  in  Sussex 
and  Huntingdonshire^  he  says,  the  mast  rent ,  but  when 
he  comes  to  the  property  in  Middlesex  and  London  he 
introduces  another  term,  by  saying  the  usual  or  other 
the  most  rent.  If  his  object  had  been  to  prevent  the 
taking  of  a  fine  upon  the  lease  of  the  lands  in  London 
and  Middlesex^  and  to  require  that  the  remainder-man 
should  have  the  most  rent,  he  had  no  occasion  to  vary 
the  phrase  in  respect  of  these  lands,  from  that  which  he 
had  used  in  respect  of  the  lands  in  the  two  other  coun- 
ties. Therefore  by  introducing  the  term  usual,  he  cer- 
tainly meant  to  secure  to  the  remainder-man  as  much 
rent  as  befi>re,  but  he  also  meant  to  give  the  tenant  for 
life  power  to  take  a  fine.  It  might  happen,  however, 
that  some  part  or  the  whole  of  this  property  might  be* 
come  so  situated,  as  not  to  fetch  the  usual  rent,  and  if 

it 
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it  had  stood  upon  the  term  usual  alone,  the  power  of 
leasing  would  be  gone ;  he  has  therefore  added  to  the 
term  "  usual"  "  or  otlier  the  most  rent."  Where- 
fore this  lease  seems  to  me  to  be  well  sustained  by  the 
power. 


Dampier  J.  in  the  course  of  the  argument  said,  that 
he  had  always  considered  usual  in  these  powers  as  con- 
trasted to  most. 

Per  Curiam^  Judgment  of  nonsuit,  {a) 

Bwrough  was  to  have  argued  for  the  defendant,  but 
the  Court  stopped  him  at  the  outset  of  his  argument. 

(4)  Ai  to  the  taking  a  fine,  see  Right  ▼.  Tbomoi^  3  Burr.  144a  As 
to  the  construction  of  the  words  uiual  rent,  kc  Morrice  ▼.  Antrobust 
Hardr.  315.     Orky  t.  Molrnn,  3  Cbsn.  ^.56. 66.  68. 


tSaurday, 


The  KiKo  against  The  Inhabitants  of  Standard 

Hill. 


An  appoint-  T^^  ^^  Order  of  two  justices,  two  persons  named 
justices  of  over-  therein  substantial  householders  of  the  township  of 

^r,  may  be  Standard  Hill  were  appointed  overseers  of  the  poor  of 
thU  Court"  by  ^hesaid  township;  which  order  being  removed  by  cer- 
ccrtiorari.  wiih-  tiorari,  a  rule  nisi  was  obtained  for  quashing  it     The 

out  appealing  *  ^ 

aeainit  it  to       affidavits  in  support  of  the  rule  set  forth,  that  Standard 

the  Quarter 

Sessions,  and  HtU  is  a  dose  or  plece  of  ground  within  the  preciuct^ 
go  into  the        or  liberties  of  the  castle  of  Nottingham^  which  before 

question  upon 
affidafit,  whe- 
ther the  place  for  which  the  appointment  is  made  he  a  town&hip  or  vlll,  and  if  it  ap« 
pear  by  the  affidavits  that  it  it  not,  and  be  not  sutcd  to  be  such,  or  that  it  is  reputed  to 
bt  such,  the  Court  will  quaih  the  appointment. 

the 
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the  year  1807  was  let  out  in  gardens,  but  in  that  year 
wfis  sold  by  the  Duke  of  Nexvcastle,  the  owner  of  the 
castle^  and  then  for  the  first  time  had  several  dwelling- 
houses  built  upon  it.     Before  that  time  the  high  con- 
stable for  the  hundred  within  which  the  castle  is  situate 
used  to  issue  his  precepts  and  serve  them  at  the  lodge 
of  the  castle,  and  obtained  returns  to  such  precepts  of 
the  inhabitants  living  within  the  precincts  from  the  por- 
ter at  the  lodge.     After  the  erection  of  the  houses  the 
high  constable  directed  the  porter  to  attend  a  meeting 
of  magistrates  for  the  county  to  be  sworn  in  constable^ 
which  he  accordingly  did  in  Sept.  1 808,  and  was  upon 
the  application  of  the  said  high  constable  appointed 
and  sworn  in  constable  for  Standard  Hill  for  the  year 
ensuing ;  but  this  was  done  without  the  knowledge  of 
the  Duke,  or  his  steward,   or  any  of  the  inhabitants  of 
Siandard  HiU,  who  refused  to  make  good  to  hini  pay- 
ments which  he  had  made  to  the  high  constable  for 
assize  and  sessions  bills,  returns  of  taxes,  &c.,  alleging 
that  they  were  not  liable  to  the  appointment  of  any 
constable,  or  other  civil  or  parochial  officer,  or  to  the 
payment  of  any  such  charges;  and  in  consequence  of 
orders  from  the  steward  a  constable  had  not  l)een  sworn 
in  or  acted  since  Ajpril  18 14.     Standard  Hilly  and  the 
castle  with  all  its  precincts  and  liberties,  were  always 
deemed  to  be  extra-parochial,  and  no  part  of  it  was  ever 
rqputed  to  be  a  township  or  vill,  or  assessed,  or  liable 
to  be  assessed,  to  the  relief  of  the  poor,  or  ever  had  a 
conitable^  or  overseers  of  the  poor,  or  other  civil  officer,  , 
appointed,  except  as  above  stated.     A  chapel  was  built 
on  Standard  HiU^  by  private  subscription,  for  the  cele- 
bration of  divine  service  according  to  the  rites  of  the 
church  of  Engldvd,  in  pursuance  of  an  act  of  the  47  th 

of 
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1815. 

The  Kino 
against 

The  Inhabi- 
tants of 

Standard 
Hill. 


of  the  King,  intituled  *^  An  act  for  erecting  a  chapel  on 
ceitain  extra-parochial  land  called  Standard  HiU^**  &c; 
which  act  contained  a  proviso  that  nothing  therein 
should  extend  to  make  any  new  parish,  or  to  alter  or 
affect  any  tithes  or  other  ecclesiastical  payments,  or  any 
rates,  taxes,  assessments,  or  other  payment  whatso- 
ever, &c 

In  answer  to  this  it  was  stated  upon  affidavit,  that 
Standard  HiU  now  consisted  of  more  than  1 7  dwelling- 
houses,  occupied  by  substantial  householders  eligible  to 
serve  the  office  of  overseer,  and  that  there  were  various 
other  houses  there,  occupied  by  respectable  house- 
kegspers,  and  other  buildings  in  progress,  and  the  num- 
ber of  its  inhabitants  was  upwards  of  140,  and  upwards 
of  36  menial  servants  were  resident  there* 


Toming  and  Denman  shewed  cause  against  the 
rule  tor  quashing  the  order;  and  first  they  objected 
that  the  Court  would  not  try  this  question  upon  affi- 
davit, but  would  rather  leave  it  to  be  tried  by  appeal 
to  the  quarter  sessions,  which  was  the  prop^  forum  to 
determine  whether  this  is  a  place  for  which  overseers 
ought  to  be  appointed.  For  this  appointment  is  not 
impeached  for  any  defect  upon  the  face  of  it,  or  for  that 
the  justices  making  it  had  not  jurisdiction^  or  have 
abused  their  office ;  which  might  have  been  a  groi^d  for 
the  Court  to  quash  the  order  (a);  but  here  it  is  ad- 
mitted that  the  justices  had  jurisdiction,  and  have  fairiy 
decided  upon  the  merits ;  and  whether  they  have  dcme 
so  correctly,  is  properly  matter  for  appeal  to  the 
sessions,  and  not  for  this  Court  in  the  first  instance. 


(a)  JUx  ▼.  Criat  Marhrw^  % Easif 244.      Xfx  ▼.  JemeSt  inte,  rclil 
3»a.  ptr  Bay  ley  J.    Jfex  ▼.  Overseers  of  Bridgwater^  Cvwp,  139. 

And 
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Jlnd  if  the  Court  may  try  upon  affidavit  whether  this  be  a         1 8 1 5. 
"vill  or  not,  they  may  try  any  other  question,  as  whether         — — 

•  J    I  1  ^'^*   KlKQ 

'the  persons  appomted  be  or  be  not  substantial  house-         againu 
holders;  or  if  this  had  been  an  order  of  removal,  whether        tanti  of  ' 
the  pauper  was  chargeable  or  not :  all  which  questions      ^^hill*'' 

have  hitherto  usually  been  determined  by  the  sessions. 

» 

Wherefore  for  avoiding  such  consequences  it  is  better 

that  the  rule  should  be  adhered  to,  that  what  is  properly 

matter  for  the  sessions  should  be  determined  at  the 

sessions,  and  not  by  coming  to  this  Court  in  the  first 

instance;  and  it  seems  that  this  is  so  peculiarly  a  matter 

for  the  sessions,  that  whenever  they  adjudge  a  place  to 

be  a  township  or  vill,  this  Court  will  not,  even  upon  a 

^^ase  stated,  go  into  the  question  {a).     So  if  the  sessions 

oonfirm  overseers'  accoants,  this  Court  will  not  try  the 

nerits  upon  affidavit  (6).     adly.    Supposing  the  Court 

^vrill  now  entertain  the  question,  it  is  submitted  that  this  is 

^2  touonship  or  village  within  the  intent  of  the  statute 

^3  &  14  Car.  2.  c.  12.  5.  21.     For  though  the  affidavits 

do  not  name  it  such,  yet  they  state  sufficient  from  which 

Xo  draw  this  conclusion ;  for  they  state  that  tlie  place 

^sontains  1 7  dwelling-houses,  of  substantial  householders, 

«nd  other  inhabited  houses,  and  also  others  in  progress, 

«nd  that  the  number  of  inhabitants  exceeds  140.     And 

4icoording  to  Lord  Cokeys  definition  (c),  a  vill  is  a  place 

consisting  of  many  mansions  and  neighbours ;  and  it 

seems  that  although  there  be  but  one  or  two  houses  only, 

jet  it  may  be  a  vill  by  reputation  (d) ;  and  that  wherever 

there  is  a  large  assemblage  of  houses,  reputation  is  not 

necessary:  for  a  place  may  become  a  vill  in  fact,  though 

{a)  Rex  r.  Ponton  Ahley^  1  T.  R-  ao;. 

f()  J?r;r  V.  7tfmrj,  ante,  Tol.  iL  3ir.  (c)  Oh  Lit.  us*  b» 

{i)  See  Rex  r.  Overseers  of  £y ford,  Cald,S4%. 

it 
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iSij;.        it  be  not  so  immemorially  (a),  the  intent  of  the  statute 
The  Kino      ^"^St  ^^^  ^  ^<'<'"  ^^  ^^  becomes  a  Till  the  justices  may 

tants  of 

^^HiLt*"  Lord  Ellenborouoh  C.  J.     The  extensive  conse- 

quence to  which  a  decision  founded  upon  the  argument 
of  to  day  would  lead,  makes  one  pause,  and  require  that 
it  should  be  distinctly  stated  upon  the  affidavit  that  this 
is  a  vill  or  township  de  facto.  For  the  immediate  con- 
sequence of  our  holding  this  to  be  a  vill  for  which  over- 
seers ought  to  be  appointed  would  be  that  overseers  must 
be  appointed  for  all  the  inns  of  court  and  every  colle- 
giate or  ecclesiastical  establishment,  which  would  work 
a  great  alteration  in  the  laws  relating  Xjq  this  snligect. 
This  consideration  makes  me  unwilling  to  pass  thb  an- 
cient limits  unless  warranted  by  positive  affidavit,  and 
therefore  until  I  find  it  stated  that  this  is  a  vill,  I  shall 
defer  coming  to  such  a  conclusion,  which  may  lead  to 
so  extensive  a  consequence. 

* 

Lb  Blanc  J.  Adhere  we  see  that  the  order  which 
is  removed  into  this  court  has  been  made  without  any 
foundation  to  support  it,  I  think  we  ought  to  quash  it^ 
without  giving  the  parties  the  opportunity  of  going  to 
the  sessions.  I  cannot  find  any  thing  in  the  affidavits 
that  justifies  the  calling  this  either  a  township,  hamlet, 
or  vill,  for  the  place  appears  to  be  part  of  the  old  castle 
of  Nottingham.  The  Court  then  I  think  is  bound  to 
interpose  in  the  first  instance,  and  save  the  parties  from 
the  chances  of  what  might  happen  at  the  sessions. 

Per  Curiam f  Order  quashed^. 

Clarke  and  Abbott  were  against  the  order. 

(<i)  See  Dotting  yf,Si9k<hue,  Forics,  419. 
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The    King  against  The  Inhabitants  of  Bow,  {f'^'^l* 

^  '-  Nov.  i8th 

Otherwise  Nymett  Tracey. 

TTPON  appeal,  the  quarter  sessions  for  the  county  of  Ap*ri$h*p- 

Devon  quashed  an  order  of  justices  for  the  removal  before  the 

oi  John  Hawkins  from  Baw^  otherwise  A^f/^  Tracey^  iSG-lc.  47?,' 

to  Okehamptony  subject  to  the  opinion  of  this  Court  on  twenty-four, 

the  foUowing  case :  *°^  J^"'*,^  V" 

The  pauper  on  the  24th  of  January  i'j6'j9  when  he  »»g  twenty- 

was  nearly  eight  years  old,  was  bound  as  a  parish  ap-  master,  being 

about  to  leiTC 

prentice  by  indenture  to  one  Silltfant  of  the  parish  of  the  parish,  and 

Nartkiawtan,  to  serve  until  he  attained  the  age  of  24.  Tog  hif  servU»l/ 

He  served  accordingly  until  within  a  short  time  of  his  he  m^ght^Jeif  e 

attaining  the  age  of  ai,  when  his  master  being  about  to  *^'™  *"^  ^? 

leav^  Nariitawton,  and  no  longer  wanting  the  pauper's  and  shift  for 

service^  told  him  that  he  might  leave  him,  and  go  where  he  coald  not 

he  liked,  and  shift  for  himself,  but  that  if  he  could  not  seH^he^mlght  * 

provide  for  himself  he  might  return  to  him.     Upon  this  u^^"n"Jhich'h' 

the  pauper  quitted  Sillifant^  but  his  indentures  were  not  quitted,  and 

when  he  was 

given  up  to  him,  nor  cancelled,  nor  was  any  thing  said  about  four 

about  them.     Upon  quitting  Sillifant  he  hired  himself  twenty-one 

to  another  person   in  Northtawion,   and  served  until  by^bdenture  a$ 

nearly  four  months  after  his  being  of  age,  when  with-  another*  matter 

out  any  communication  with  Sillifant  he  bound  himself  ^^'^'^^7^^ 

as  an  apprentice  by  indenture  to  one  Webber  at  Oke-  h*"  ^he  three 

hainptan  for  three  years,  to  learn  the  business  of  a  tanner,  that  he  did  not 

k>  which  indenture  his  father  was  a  party  as  a  iiecurity  ment'by  lerrite 

for  his  service.     Under  this  indentiure  he  served  Webber  ^n  "indenture 
at  Okehampton  for  the  three  years.     And  the  question 
was,  whether  the  pauper  acquired  a  settlement  by  this 
service  with  W^er  at  Okehampton, 

PcakCf 
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Bow. 


Peake  in  support  of  the  order  of  sessions  argued  that 
he  did  not.  For  the  original  indenture  with  Sillifani 
being  made  before  stat  18  G.  3.  c.  47.  was  good  to  bind 
the  pauper  until  his  age  of  249  and  nothing  was  done  to 
discharge  it;  for  in  the  case  of  a  parish  apprentice 
under  age  the  indenture  cannot  be  discharged  by  his  con* 
sent  alone,  but  the  parish  officers  also  ought  to  give  their 
assent;  neither  does  the  apprentice's  coming  of  age 
render  his  consent  given  during  nonage  good  to  dis- 
charge the  indenture  (a).  And  it  seems  that  in  no  case 
can  an  indenture  of  apprenticeship  be  discharged^  but 
by  being  actually  cancelled  (i),  or  delivered  up  (c),  or 
by  something  done  which  is  equivalent,  as  the  payment 
of  money  (^f);  whereas  so  far  was  this  from  being  the 
case,  that  the  pauper  was  told  that  he  might  return 
to  his  master.  Also,  the  indiscriminate  leave  of  the  first 
master  to  go  whither  he  liked,  and  shift  for  himself^ 
did  not  make  the  pauper's  service  with  the  second 
master  a  service  under  the  indenture  with  the  first,  be- 
cause the  leave  must  be  applied  to  a  particular  service^ 
and  not  general  to  serve  any  person  {e).  Nor  can  it 
be  said  that  here  the  pauper  h^  elected  to  vacate  this 
indenture  upon  attaining  his  full  age,  as  by  law  he  might 
do  {/) ;  for  where  the  binding  is  under  the  authority 
of  an  act  of  parliament,  this  takes  away  the  power  of 
electing  to  vacate  the  indentures  {g) ;  besides,  the  pauper 
did  no  act  afte)r  coming  of  age  to  signify  his  intention 


(«)  Rex  ▼.  Austreyt  Burr*  S*  C,  441.    Hex  ▼•  LanghMn,  CM  1%^ 

{})  SetXex  <Lanibamt  CmU.  ia6. 

{c)  Sec  Rex  ▼.  Holy  Trmtyt  3  ^'I^.  605. 

V)  See  Rex  r.  Justices  0/  Devon,  Cold,  $t. 

(0  See  per  Lord  Xenyon,  Rex  r,  Shebbear,  i  East^  75. 

(/)  SjefmifDtnnSf^  T.i?.7ij.       (i)  Per  JLord  J&wjrM^j  7.J?«;x6. 


to 
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to  vacate  the  indenture,  or  give  notice  of  it  to  his  mas«        18 15. 
ler ;  for  the  merely  deserting  it  is  not  sufiScient. 


The  Kino 

againit 

The  Inhabi-^ 

tantt  of 


Giffbrd^  contra,  argued  that  the  first  indenture  was  at 
end,  and  therefore  the  pauper  acquired  a  settlement         ^<>^* 
Sn  Okehamptan  under  the  second.     For  a  parish  inden- 
mure,  notwithstanding  it  is  made  under  the  authority  of 
-^he  Stat.  43  Eliz.  may  be  vacatedf  after  the  apprentice 
.aittains  his  full  age^  by  agreement  between  the  master 
^uid  apprentice ;  and  this  may  be  done  without  either 
<»nceUing  or  giving  up  the  indenture  (a);  and  the  pay- 
^xnent  of  money  is  no  &rther  material  than  as  it  serves 
^o  shew  that  the  parties  agreed  to  vacate  the  indenture, 
ifehich  may  be  evinced  by  other  circumstances  as  well  as 
this ;  as  if  the  apprentice  by  the  consent  of  his  master 
enters  into  an  engagement  inconsistent  with  the  conti- 
nuance of  his  former  obligation,  this  shews  that  the 
parties  meant  to  put  an  end  to  it ;  the  intention  being 
evidenced  by  the  act  done;  after  which  if  an  action 
had  been  brought  by  the  master  on  the  indenture,  this 
would  have  been  a  good  defence.     Or  take  it  that  the 
first  master  might  have  avoided  the  second  indenture, 
yet  he  has  not  done  so,  and  therefore  a  settlement  was 
acquired  under  it;  besides,  as  the  second  indenture 
endured  for  nearly  four  months  after  the  expiration  of 
the  first,  and  the  pauper  served  under  it,  there  was  a 
sufficient  period  of  service  under  an  indenture  which 
was  no  longer  voidable  to  gain  him  a  settlement. 

Lord  EiXENBOROUOH  C.  J.    If  the  pauper  was  not 
in  a  condition  to  convey  to  Webber  a  present  right  to 

(•)  Xex  T.  Ecclesal  Bierkwt   JSmr,  S,  C*  j6a.       i  ^/.  J?.  591.  S,C. 
^<x  J.  Harherton^  i  T.  J?.  139. 

Vol.  IV.  D  d  his 
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1815.  his  service  at  the  time  when  he  bound  himself  by  inden- 

"  ture  to  him,  I  am  at  a  loss  to  discover  how  it  could 

agawst  enure  as  a  valid  binding  afterwards.     Now  at  the  time 

tants  of  when  the  second  indenture  was  made,  the  first  master 


fiow. 


had  not  parted  absolutely  with  the  apprentice,  though  I 
agree  that  he  had  done  that  which  might  be  an  answer 
to  any  action  by  him  on  the  indenture,  or  for  harbour- 
ing his  apprentice.  Still  this  being  but  a  parol  agree- 
ment on  his  part  that  the  apprentice  might  go  whither 
he  would,  the  master  might  by  parol  resume  what  he 
had  granted  by  parol,  the  relation  which  had  been  cre- 
ated by  deed  not  being  capable  of  being  dissolved  by 
paroL  The  original  indenture  therefore  still  subsisted 
both  as  tp  master  and  apprentice :  as  to  the  master,  be* 
cause  he  might  revoke  his  licence  and  resume  his  au- 
thority; and  as  to  the  apprentice,  because  if  he  was 
unable  to  provide  for  himself,  he  was  at  liberty  to 
return. 

Le  Blanc  J.  The  difficulty  of  maintaining  that  here 
was  a  good  binding  to  Webber  at  Okehampton  is,  that  at 
the  time  of  the  binding  there  does  not  appear  to  have  * 
been  any  dissolution  of  the  first  contract;  on  the  con- 
trary, both  parties  contemplated  that  it  still  subsisted ; 
for  the  licence  given  to  the  apprentice  was  to  go  and 
see  if  he  could  shift  for  himself;  and  if  he  could  not,  he 
was  to  return  under  the  indenture.  There  was  a  very 
sufficient  reason  therefore  for  the  not  giving  up  the 
indenture,  in  order  that  the  parties  might  have  the  be- 
nefit of  it. 

Baylet  J.     Unless  the  first  indenture  was  at  an  end 
when  the  pauper  entered  into  the  second,  he  was  not 

at 
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at  that  time  sui juris  to  contract;  which  I  take  to  be         iBig. 
the  question ;  and  that  to  say  the  second  mden^ure  was  " 

1  .J  .  1     .  .     .  The  Kino 

only  voidable  is  no  answer  to  it.  agaiiut 

The  Inbabi- 

Per  Curiam f  Order  of  Sessions  confirmed.        ^n*»  ^ 

Bow. 


BuLLARD  against  Harrison.  rmtbj^, 

Ntv,  silt. 

TRESPASS,  on  ist  o{  January  1810,  and  on  divers  A  person  who 
a         n      t        t  -  1  prescribet  in  z 

days,  &c.y  for  breakmg  and  entering  two  closes  of  que  estate  fwz 
the  plainti£P  in  the  parish  of  Canewdonj  Essex,  called  cannot  jntuiy 
Shorts  and  Mill  Hatch,  that  is  to  say,    200  yards  in  f^'Sfe^SjH^ 
ienxrth  and  20  yards  in  breadth  of  each  of  the  said  »nK>*n^,ke- 

^  "^  cause  the  way 

doses,  in  those  parts  thereof  lying  respectively  on  the  » impassable, 

westerly  side  of  and  near  to  a  certain  ditch  or  bank  se-  ceffity  cannot 

parating  the  said  closes  from  a  certain  cartway,  which  neralfy.witSout 

communicates  with  a  certain  public  highway,  &c.  and  marmc^in  * 

with  feet  in  walking,  &c  ^^^'^^^  il»l*'"**« 

o  over  which  the 

2.  Count  for  breaking  and  entering  certain  other  way  is  claimed, 

is  charged 

doses,  to  wit,  Mill  Hatch  and  Shorts,  and  wfth  feet,  &c.   with  it. 

Pleas,  not  guilty.  2d,  As  to  breaking  and  entering 
the  closes  in  ist  count,  in  those  parts  thereof  lying  re- 
spectively on  the  westerly  side  of  and  near  to  the  said 
ditch  or  bank  separating  the  said  doses  from  the  said 
cartway,  &c,  that  the*  defendant  long  before  and  at  the 
said  several  times  when,  &c.  was  seised  in  his  demesne 
as  of  fee,  and  also  in  the  occupation  of  a  farm  called 
Bolt  Hall  farm,  contiguous  to  the  said  closes,  and  pre- 
scribes in  a  que  estate  for  a  way  on  foot  and  with  horses 
and  carriages,  from  a  certidn  common  kin^  highway 
in  the  said  parish,  into,  through,  over,  and  along  the 
said  doses  unto  the  said  farm,  and  from  thence  back 

D  d  2  again; 
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'^15*        again ;  and  that  before  the  said  several  times  when,  &,c^ 
BuLLAiD      *^  ^^  ^°  ^^  ^®^  of  Feb.  1793,  one  E.K.  then  and  for 
hSlu^        a  long  space  of  time,  to  wit,  for  the  space  of  13  years 
next  afterwards,  being  the  occupier  of  the  said  two 
dosesy  by  means  of  certain  hedges,  ditches,  and  fences 
by  him  for  that  purpose  planted,  made,  abd  erected,  in- 
closed a  certain  amall  part,  (to  wit)  of  the  breadth  of 
8  feet  only,  of  each  of  the  said  doses,  and  separated  and 
cut  off  the  same  from  the  rest  of  the  said  two  closes  r^ 
spectively,  and  set  out  die  same  for  the  use  of  the  per- 
sons occupying  the  said  farm  in  their  enjoyment  of  the 
said  right  of  way,  such  way  so  set  out  and  inclosed  being 
thereby  rendered  liable  to  want  reparation  and  amend- 
ment, from  time  to  time^  which  it  thereupon  became  the 
duty  of  the  said  E.  K.  as  occupier  of  the  said  doses,  and 
having  so  set  out  and  inclosed  the  said  part  of  each  of 
the  said  doses  for  the  use  of  the  persons  occupying  the 
said  farm  in  their  enjo}rment  of  the  said  right  of  way, 
and  of  all  future  occupiers  of  the  said  doses  who  should 
keep  and  contintie  die  siud  hedges,  &c,  to  make  and 
cause  to  be  made  at  his  and  their  own  proper  costs  and 
charges;  and  the  said  E,  K.  from  the  time  of  his  so  in- 
closing, &c.  until  the  time  when  he  quitted  the  occupa- 
tion of  the  said  closes,  always  at  his  own  proper  costs 
and  charges  repaired  and  amended  the  way  so  set  out, 
&c«,  and  every  part  thereof,  as  often  as  the  same  was 
required;  and  afterwards,  and  long  before  the  said  se- 
veral times  when,  &c.  the  said  E.  K^  to  wit,  on  25th 
March  1805,  quitted  the  occupation  of  thedosesi  and  the 
plaintiffbecame^  and  was,  and  still  is  the  occupier  thereof 
and  kept  and-  continued  the  hedges,  &a    And  after* 
wards,  and  long  before  the  several  times  when,  &c.  the 
said  way  became  and  was  foundrous  and  impassable^  so 

12  that 


IN  THE  Fifty-sixth  Year  ov  GEORGE  III.  389 

tbat  the  defendant  and  his  servant!,  occupien  of  the         1815. 
said  fknOf  were  necessarily  prevented  from  oting  the 
same;  and  the  defendant  thereupon  gave  notice  to  the         m^nsi 
plaintiff  and  requested  him  to  repair  the  same^  which 
he  refused;  wherefore  the  defendant  being  so  seised, 
SiCf  and  having  occasion  to  use  the  said  way,  &c.,  did, 
at  the  said  several  times  when,  &c.,  of  necessity  tufti  out 
of  the  said  way,  and  pass  on  foot  and  with  his  servants 
and  horses,  &c.  out  of  that  way  into  those  parts  of  the 
said  closes  lying  respectively  on  the  westerly  side  of  and 
near  to  the  said  ditch  or  bank,  &c*  for  the  purpose  of 
obtaining  a  way  to  the  said  king's  highway,  and  did  pass 
and  repass  along  diose  parts  of  the  said  closes  into  the 
said  king's  highway,  and  from  thence  back  again  to  the 
said  farm,  as  he  lawfully  might,  going  on  those  occa- 
sions as  near  to  the  way  so  set  out  and  inclosed,  as  he 
possibly  could ;  and  in  so  doing  did  necessarily  and  un- 
avoidably, &c» 

3d  Plea,  that  the  defendant  long  before  and  at  the 
several  times  when,  &c.  was  and  still  is  seised  in  his  de- 
mesne as  of  fe^  and  also  in  the  occupation  of  BoU  Hall 
farm,  contiguous  to  the  said  closes  in  which,  &c.,  and 
that  the  defendant  not  having  any  way  to  his  said  fifurm, 
otherwise  than  from  and  out  of  the  said  king's  hi^way 
into,  through,  over,  and  along  the  said  closes^  by  reason 
thereof,  and  being  so  seised,  at  the  several  times  when, 
&c,  necessarily  had,  and  of  right  ought  to  have  had, 
and  still  of  right  ought  to  have,  and  all  the  occupiers 
of  the  said  &rm  necessarily  have  had,  and  of  right  ought 
to  have  had,  a  certain  necessary  way  for  himself,  and 
themselves,  and  his  and  their  servants,  fiurmers,  and 
tenants,  occupiers  of  the  said  farm,  to  pass  and  repass 
CD  foot,  and  with  horses,  carts,  and  carriages,  from  the 

D  d.  3  said 
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1815.  said  king^s  highway  into^  through,  over^  and  along  tlie 
said  doses,  unto  and  into  the  said  farm,  and  so  from 

BULLA&O 

agamu  ihence  back  again,  at  all  times  of  the  year  at  his  and 
their  will  and  pleasure,  for  the  necessary  use  and  occu- 
pation of  the  said  farm,  the  same  way  being  the  nearest 
and  most  convenient  way  over  the  said  closes  from  the 
said  king's  highway  to  the  said  farm ;  and  so  the  def^d- 
ant  pleads  the  inclosure  by  E.  K.j  and  continuance  by 
the  plaintiff,  and  justifies  as  in  the  former  plea.  Pleas 
to  the  second  count  respectively  similar  to  the  two 
above  set  forth. 

Demurrers  to  all  the  pleas,  and  joinder. 

Marryat  in  support  of  the  demurrers  took  exception 
to  the  pleas,  that  the  defendant  who  claims  but  a  privati 
way  cannot  charge  the  plaintiff  with  repairing  it,  witk 
out  shewing  that  he  is  bound  ratione  tenure,  or  by  pr 
scription,  or  express  stipulation ;  for  by  the  comni' 
law  he  who  has  the  use  of  a  thing  ought  to  repair 
And  here  nothing  is  alleged  in  pleading  of  any  presc? 
Uon,  &C.,  but  only  that  a  former  occupier  did  in 
repair  it.   Neither  can  the  defendant  justify  gomg  1 
the  adjoining  land,  because  the  way  was  impassr 
for  this  right  extends  not  to  private  ways,  but  to  \ 
ways  only,  (a)     Neither  is  this  well  pleaded  as  a  ' 
7iecessiti/9  in  general  terms,  because  every  way  of 
sity  must  originate  in  grant,  or  prescription  whi> 
poses  a  grant,  or  implied  reservation,  where  tt 
person  was  seised  in  fee  of  all  the  closes  simul  i 
and  therefore  a  title  ought  to  be  set  forth. 

(a)  T»fl9r  ▼.  WhiUbead^  Dou^i.  745, 
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G.  Mannotiy  contra,  argued  that  it  sufficiently  ap-        1815. 
"^Deared  by  the  pleas  that  the  way  had  been  narrowed  by 

.  •'  fiULLA«D 

^he  inclosure  of  it,  and  was  thereby  rendered  liable  to  ^g^^nst 
"^vant  reparation ;  consequently  that  the  plaintiff*  by  rea- 
son of  this  inclosure  was  bound  to  repair  it;  and  the 
<lefendant  might  lawfully  go  on  the  adjoining  land,  if 
the  way  was  impassable  for  want  of  such  repair.  For 
without  insisting  in  conformity  with  Conu  Dig.  (a),  and 
Black.  Com.  (i),  for  this  right  in  every  case  of  a  private 
way,  it  is  enough  if  in  the  case  of  a  way  of  necessity  it  shall 
be  found  to  exist:  and  that  this  question  requires  consi- 
deration, appears  to  have  been  the  opinion  ofBuUer  J.  in 
Taj/lor  V.  Whitehead,  (c)  In  IIenri%  case  [d)  the  Judges 
agreed,  that  if  a  man  inclose,  where  he  may  by  law,  he 
is  bound  to  leave  a  good  way,  and  also  to  keep  it  in 
continual  repair  at  his  own  charge,  and  the  country 
ought  not  to  be  contributory  thereto.  And  as  to  this 
not  being  well  pleaded  as  a  way  of  necessity,  it  is  laid 
down  ^^  that  if  there  be  but  one  road  to  a  place,  and  no 
other  way  of  going,  that  is  a  way  of  necessity  (^);"  or^ 
^^  if  one  sells  land,  and  afterwards  the  vendee  by  reason 
thereof  claims  a  way  over  part  of  the  plaintiff's  land, 
there  being  no  other  convenient  way  adjoining,  this  is  a 
lawful  claim,  because  it  is  a  thing  of  necessity."  {f)  80 
that  this  plea,  which  generally  describes  it  as  a  way  of 
necessity,  does  all  that  is  required ;  and  the  plea  does 
not  admit  another  way,  as  in  Rej/nolds  v.  Edwards  {g)j 
for  which  reason  it  was  holden  ill.  But  granting  that 
it  is  defectively  pleaded,  yet  advantage  cannot  be  taken 

{a)  Chimin,  D,  6.  [h)  a^/.  Com.  36.  (c)  Dougl.  74g, 

{d)  Sir  W,  Jones,  296.        (e)  Chichester  w.  Lethhridge,  HTilUs  R.  71. 
(/)   Clark  V.  Cogge,  Cro,  J.  170.  (g)  WHles  R.  %l%. 

D  d  4        "  of 
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1815. 

BuLUlKO 
Cftlt/Ut 

Harkison. 


'^ 


CASES  IN  MICHAELMAS  TERM 

of  this  on  general  demurrer;  as  if  a  bargain  and  sde 
be  pleaded,  without  a  consideration,  this  shall  be  good 
on  general  demurrer,  {a) 

Lord  EiXENBoROUQH  C.  J.  This  record  is  full  of  a 
vast  number  of  prurient  novelties  in  pleading,  and  there 
is  one  that  has  not  been  touched  upon  in  argument. 
For  what  is  alleged  in  these  pleas,  that  the  defendant  is 
seised  in  fee  and  also  in  the  occupation  of  the  farm, 
every  pleader  knows  is  not  usual  nor  necessary,  for  the 
alleging  a  seisin  in  fee  virtually  includes  an  occupation, 
imless  the  contrary  be  shewn.  Then  as  to  this  being 
well  pleaded  as  a  way  of  necessity,  it  is  pleaded  as  such 
without  shewing  any  unity  of  possession  or  prescription, 
whereby  the  land  over  which  the  way  is  claimed,  became 
chargeable.  If  this  were  sufficient,  as  well  might  it  be^ 
pleaded,  without  more,  that  the  defendant  had  a  right  to 
pass  over  the  locus  in  quo.  It  seems  to  suppose  thai 
whenever  a  man  has  not  another  way,  he  has  a  right  to 
go  over  his  neighbour's  close.  But  that  is  not  so. 
This  is  a  sort  of  novelty  in  pleading  which  the  Court 
cannot  approve,  considering  that  the  rights  of  persons 
to  things  real  are  better  preserved  and  cherished  by 
maintaining  the  rules  of  good  pleading  than  by  almpst 
any  other  thing  that  can  be  instanced.  The  question 
intended  to  be  agitated  upon  this  record  is,  whether  in 
thecase  of  a  private  way  the  grantee  may  break  oat, 
and  go  extra  viam,  if  it  be  impassable^  as  in  the  case  of 
a  public  way.  As  to  that,  I  consider  Taa^lor  v.  Wkite^ 
head  has  settled  the  distinction,  that  the  right  of  going 
on  the  adjoining  land  extends  not  to  private  as  well  as 


ifi)  Bchmi  ▼.  B.  9f  Cariisle,  %  H,  Bi  259^ 


public 


i 
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SuUic  ways.    And  there  may  be  many  reasons  in  the        1815. 
of  highways,  why  the  public  should  have  on  out- 


Harrison. 


,  BOLLAJiI> 

M%  because  it  is  for  the  public  good  that  a  passage      ^^  a^eiast 

dKnihl  be  afforded  to  the  subjects  at  all  times.     But  the 

mme  necessity  does  not  exist  in  the  case  of  a  private 

!i^t.    Whoever  will  look  to  Serjt.  fVtUiams^s  note  to 

he  case  olPonvfret  v.  Rfcrqft  (a),  will  find  both  the  law 

qpoD  the  subject,  and  the  manner  of  pleading  a  way  of 

1 

leeeMty,  very  accurately  detailed.  It  is  a  thing  found - 
id  in  grant,  and  the  grantor  of  a  private  way  does  not 
{rant  a  liberty  to  break  out  of  it  at  random  over  the 
viiole  sur&ce  of  his  close.  It  is  established  law,  that 
he  grantee  of  a  private  way  cannot  break  out  of  it,  and 
[  hope  that  we  shall  not  be  carried  to  nisi  prius  upon 
ndi  an  unlimited  right  as  claimed  by  these  pleas.  It 
eems  to  me  that  both  pleas  are  ill. 

Per  Curiam^  Judgment  for  the  Plaintiff. 


Patterson  against  Ritchie.  rmdM,, 

N99,  aisu 
A  SSUMPSIT  on  a  policy  of  assurance  on  goods  va-  An  aiMndon- 

Ined  at  14000/.,  on  board  the  Dispatch,   from  "e*m.dfb?ih^ 
Uoerpool  to  Ciu^ec.    Loss  by  capture.     Plea  non  as-  J^d^^^u^* 
mnpiit*    At  the  trial  before  Lord  EUenborough  C.  J.  upon  iotclli- 

Bence  broucbt 

it  die  London  sittings  after  last  Michaelmas  term,  there  of  the  capture 
vas  a  verdict  for  the  plainti£^  subject  to  the  opiilion  of  insurcdTwhicb 
he  Ciourt  on  the  following  case :  «Jl2rftoIc- *^ 

ceptk  was 
held  not  to  entitle  the  assured  to  reco? er  as  for  a  total  loss,  where,  before  actiin  brought* 
tbe  goods  were  recaptured  and  arrived  at  the  place  of  destination,  by  which  a  nartui 
lata  only  was  lustained;  for  the  assured  can  only  recover  an  indemnicy  for  such  loss  as 
be  has  sustained  at  the  time  of  action  brought 

On 


Ritchie. 
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1815.  On  the  4th  of  August  1 8 1 3  the  pkintiff,  who  had  chnr* 

"""""  tered  the  ship  Dispatch  on  a  voyage  to  Qjuebec^  shipped 
against  OH  board  her  at  Liverpool^  the  goods  insured,  consisting 
of  3 1  puncheons  of  rum,  1 20  tons  of  salt,  and  a  quantity 
of  coals  and  mats,  of  which  he  was  owner,  for  Q^iebeCj  to 
be  delivered  to  certain  persons  there  for  the  shipper's  ac- 
count On  the  I  oth  oi  August  the  ship  sailed  with  her  car- 
go, on  the  voyage  insured,  and  on  the  27th  oi  September 
was  captured  by  an  American  privateer;  of  which  capture 
some  of  the  crew  of  the  Dispatch  brought  intelligence 
to  the  iphiaXiS  bX  Liverpool  on  the  I'^thoi  iktober ;  and 
on  that  day  the  plaintiiF  communicated  the  facts  of  the 
capture  and  arrival  of  the  crew  to  the  underwriters,  and 
offered  to  abandon  to  them  his  interest,  and  demanded 
payment  of  a  total  loss,  but  the  underwriters  refused  to 
accept  the  abandonment  or  pay.  On  the  27th  of  Octo-- 
her  the  ship  and  cargo  were  recaptured  by  an  English 
privateer,  and  carried  to  Halifax  for  adjudication; 
where  1 1  puncheons  of  the  rum  were  sold  in  order  to 
pay  the  salvage  on  the  recapture  of  the  goods.  After- 
wards in  May  18 14  the  ship  with  the  remaining  goods 
reached  Qjuebec  in  good  condition,  where  the  goods 
were  sold  for  the  account  of  those  concerned,  but  it 
was  discovered  that  owing  to  the  capture  and  recapture 
188  gallons  of  the  rum,  and  23  tons  of  the  salt,  had 
been  plundered  and  were  lost.  In  the  ordinary  course 
the  ship  and  cargo  ought  to  have  reached  Qjubec  in 
October  or  November  1813,  and  it  was  from  the  causes 
above  stated,  and  from  the  freezing  of  the  river  S^.ZiOto- 
rence^  which  sets  in  in  November  and  does  not  leave  the 
river  navigable  until  Aprils  that  they  did  not  arrive  at 
dtiebec  till  the  Min^  following.  The  salvage  and 
charges  on  the  goods,  amounting  to  209/.,  were  paid  out 

of 
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of  the  proceeds  of  the  sales  oX  Halifax  and  Quebec  \         1815. 

the  nett  proceeds  of  which  after  payment  of  such  sal-        ^— — 

vage  and  charges  amounted  to  573/.)  whereas  if  the         agaimt 

goods  which  were  sold  at  QM^bec  had  reached   their 

destination  in  October  or  November  instead  of  the  May 

following,  when  the  market  was  declining,  they  would 

have  netted  559/.  more.     The  defendant  paid  to  the 

plaintifl^  without  prejudice,  the  difference  between  the 

valued  amount  and  the  produce  of  the  rum  sold  at 

Halifaxj  also  the  value  of  the  rum  and  salt  plundered 

and  lost,  and  also  the  209/.  paid  for  salvage  and  charges 

on  the  recapture,  which  payments  covered  the  plaintiff's 

loss,  if  it  was  a  partial  loss ;  otherwise,  if  the  plaintiff 

was  entitled  to  recover  for  a  total  loss.      And  this  was 

the  question  for  the  opinion  of  the  Court. 

Scarlett^  for  the  plaintiff,  did  not  rely  on  the  loss  of 
the  market  or  of  the  voyage  (a),  as  constituting  this  a 
total  loss,  but  he  argued  that  the  capture  caused  a 
total  loss,  which  vested  in  the  assured  a  right  to  aban- 
don, and  which  right  the  assured  exercised  while  the 
loss  was  yet  total ;  and  therefore  the  subsequent  event 
of  the  recapture  shall  not  devest  the  plaintiff's  right. 
For  the  principle  is,  that  where  the  assured  has,  at  the 
time  of  abandonment,  a  right  to  charge  the  underwriter 
with  a  total  loss,  he  does  by  such  abandonment  cast 
the  chances  of  subsequent  events  upon  the  underwriter, 
instead  of  abiding  such  chances  himself.     And  the  mere 
spes  recuperandif  which  every  abandonment  necessarily 
imports,  does  not,  because  it  is  afterwards  realized,  de- 
feat the  effect  of  an  abandonment  once  well  made.     It 
is  true  that  in  Bainbridge  v.  Neilson  (a)  it  was  said  that 

(it)  Anderson  t.  JVaUh^  unU^  toI.  ii.  240.  (i)  10  Mast,  345. 

the 
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the  time  of  action  brought  is  the  time  to  see  whether 
there  has  been  a  total  loss  of  the  subject-matter  to  die 

Pattsksok 

wgaitut  plaintiff;  and  so  it  may  be,  where  at  the  time  of  aban- 
donment the  total  lo«s  is  not  complete ;  as  if  the  ship  be 
recaptured  at  the  time,  and  it  remains  uncertain  whether 
the  loss  will  be  total ;  and  consequendy  where  an  un- 
conditional right  of  abandonment  and  of  immediate 
suit  for  a  total  loss,  never  vested  in  the  assiured;  which 
was  the  case  of  Bainbridge  v.  Neilson.  And  even  the 
authority  of  that  case  has  been  doubted  in  Dom.  Proc. 
in  Brawn  v.  Smith  (&),  and  Smith  v.  Bobertson,  (c) 

LittledalCf  contra,  after  referring  to  M^Iver  v.  Hender- 
son  ((f)  which  was  argued  last  term,  and  now  awaited 
judgment,  was  stopped  by  the  Court. 

Lord  Ellenborough  C.  J.  The  point  now  made  is 
that  at  the  time  of  abandonment  there  was  a  complete 
vested  right  of  abandonment,  and  that  this  being  once 
vested  is  not^done  away  by  subsequent  events.  In 
M^Iver  V.  Henderson  there  had  been  at  one  dme  a  total 
loss,  and  circumstances  went  to  shew  that  this  totality 
had  never  ceased,  for  the  captain  was  obliged  to  depo- 
sit a  sum  of  money  by  way  of  bail,  and  never  had  en- 
tire restitution.  Bainbridge  v.  Neilson  was  I  believe 
determined  upon  the  authority  of  Gadsal  v.  Boldero^ 
which  underwent  much  consideration,  and  was  founded 
upon  the  doctrine  of  Lord  Mansfield  in  Hamilton  v. 
Mendes ;  and  although  Lord  Eldon  is  said  to  have  spo- 
ken with  dissatisfaction  of  Bainbridge  v.  Neilson  in  the 
House  of  Lords,  I  confess,  with  all  deference,  I  am 

(a)  I  Ihw.  349*  (})  %  Jkvf,  474.  {c)  ftcc  post. 

unable 
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unable  to  see  any  good  reason  for  receding  from  that         1815. 
judinnent.     The  principle  of  that  and  the  other  deci-     ^  *"""" 
sions  is  a  general  one,  and  is  this :  I  have  a  riirht  of  ac-         cg^nit 
tion  for  nonpayment  of  money ;    the  party  pays  me 
before  action  brought;   that  takes  away  my  right  of 
action. 

Le  Blano  J.  It  may  make  a  great  difference  if  the 
abandonment  has  been  accepted  by  the  underwrite^ ; 
and  it  was  upon  this  difference  that  the  House  of  Lords 
proceeded  in  Smith  v.  Robertson. 

Baylsy  J.  Lord  Mansfield  in  HamiUon  v.  Mendes 
expressed  his  opinion  that  it  would  be  repugnant  upon 
a  contract  of  indemnity  to  recover  for  a  total  lots, 
where  at  the  time  of  action  brought  it  turns  out  that 
the  loss  is  only  partial.  And  so  it  i^pears  to  me  in 
this  case,  the  plaintiff  can  only  recover  in  respect  of 
that  which  constituted  a  loss  at  the  commencement  of 
the  action. 

Per  Curiam^  Judgment  of  nonsuit. 


Moses  and  Another,  Assignees  of  Hart,  Bank-  rueiiay, 

rupt,  agamst  Norris. 

T  N  case,  against  the  defendant  as  sheriff  of  Hants,  for  B,^  p^^  j^  ,f^^^ 

an  escape  on  mesne  process,  there  was  a  verdict  for  ***wuw  5^    . 

the  plaindfii,  at  the  trial  before  Lord  EUenborough  C.  J.  at  ^  returnable,  is 

.  not  in  answer 

the  sittings,  for  1 7/.,  (thesumindorsedfor  bail,)  subject  to  to  an  action 

the  opinion  of  the  Court  upon  a  case,  which  stated  that  sScrifTfor  an 

one  Ficat  was  arrested  at  the  suit  of  the  plaintiffs  on  the  tSS^'it^^f"' 

4th  P"^"'- 
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18 15.         4th  of  May,  upon  a  latitat,  returnable  on  the  7tb,  in 
— ""^         Easier  term,  and  was  discharged  without  the  plaintifis' 

aiaiHst  consent,  and  without  taking  a  bail-bond.  Bail  above 
not  being  put  in  in  due  time,  the  plaintiffs  sued  out 
and  served  on  the  defendant,  upon  the  aist  of  ilfay,  the 
writ  in  the  present  action  returnable  on  the  last  day  of 
Easter  term,  and  declared  against  him  on  the  last 
day  of  the  term,^,  the  declaration  being  specially  in- 
titled  as  of  that  day.  On  the  24th  of  ibby,  being  the 
day  after  Easter  term,  bail  was  put  in  in  the  original 
action,  and  justiiied  on  the  first  day  of  Trinity  term, 
when  the  plaintiffs'  attorney  was  served  with  a  rule  for 
the  allowance  thereof. 

And  the  question  was»  if  the  plaintifi  were  entitled 
to  recover. 

The  Court  desired  to  hear  Puller  for  the  defendant, 
who  contended  that  putting  in  bail  in  the  original  ac- 
tion, was  an  answer  to  the  present  action,  though  this 
was  done  after  the  expiration  of  the  time  allowed  for 
putting  it  in,  and  after  the  present  action  was  brought. 
And  he  cited  Murray  v.  Durans  (a),  and  said,  that  if 
this  were  not  so,  then  the  justification  of  bail  was  dis- 
allowed on  a  mistaken  ground  in  Fuller  v.  Prest  (6),  for 
it  was  taken  for  granted  that  if  they  had  been  allowed 
to  justify,  it  would  have  cured  the  action  against  the 
sheriff. 

Lord  Ellenborougu  C.  J.  I  believe  there  is  not 
any  case  where  the  putting  in  bail  subsequently  to  the 
term  in  which  the  writ  was  returnable  has  been  held  to 

(tf)  z  Esf.  N,F.  C,  87.  (h)  7  r.  R.  X09. 

8*  be 
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be  a  sufficient  answer  to  an  action  against  the  sheriff        1815. 

brought  before  it  was  put  in.     Nobody  has  as  yet  been 

hardy  enough  to  imagine  that  comperuit  ad  diem  may         against 

NoAAIS* 

be  satisfied  by  putting  in  bail  at  any  time  before  the 
trial.  There  is  a  vast  number  of  things  so  clear  that 
it  needs  no  authority  to  prove  them.  Wherefore  nobody 
has  hitherto  doubted,  that  if  a  person  is  required  to  ap- 
pear in  one  term,  his  appearance  afler  the  term,  and  afler 
the  action  for  an  escape  is  brought,  will  not  satisfy  it. 

Bayley  J.  By  putting  in  bail  of  the  term  in  which 
tlie  writ  was  returnable  the  action  may  be  defeated,  be- 
cause when  bail  is  allowed  generally  of  the  term,  you 
cannot  enquire  on  what  day.  This  is  the  utmost  extent 
to  which  the  practice  has  gone. 

Dampier  J.  I  do  not  understand  that  the  practice 
has  ever  been  carried  beyond  the  term  in  which  the  writ 
was  returnable;  if  bail  might  be  put  in  afler  the  term, 
it  might  at  any  time  before  trial.  But  the  question  is, 
has  the  sheriff  answered  the  exigency  of  the  writ,  which 
requires  bail  to  be  put  in  ofEastet'  term,  by  putting  it  in 
of  Tnnitij  f 

Per  Curiam^  Judgment  for  the  Plaintiff. 
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2^'%.  Bailet  against  Warden.    (In  Error.) 

'"aST*!^  ad-  TT^'S  ^^*^  ^*s  argued  in  last  Easier  tcnn  by  Blosset 

jttunt  of  a  re-  Seijt  for  the  plaintiiF  in  error,  and  Storks  for  the 

finentof  local  g»     % 

militia  for  ar-  defendant.     For  tlie  authorities  cited  in  argument,  see 

resting  and  ,-,        ,   ^ 

imprisoning  a  4  ^OUnt.  Op.  et  seq. 

flerjeant  in  the 
same  iiefiment« 

^wiaoMkr^  Lord  Ellekborouoh  C.  J.  on  this  day  ddivered  the 

mSuTll^**  judgment  of  the  Court. 

obedieace  and  This  is  a  writ  of  error  from  the  Common  Pleas  in  an 

mntUijt  it  is  a 

gMd  defence  action  of  trespass  bfrought  by  the  plaintiff  below,  BicAard 

nSkm^^T'  fVarden,  a  serjeant  on  permanent  pay  in  the  first  regi- 

^  hSphr*  "*®°^  of  Bedfordshire  local  militia,  against  the  defendant 

^*^«*»  bdow,  Charles  Bailey^  adjutant  of  the  same  regiment, 

the  fact  com-  for  the  arrest  and  imprisonment  of  him  under  the  cir- 

mitted ;  hot  if 

the  Imprison-  cumstances  stated  in  the  bill  of  exceptions  tendered  to 

thwedhi^e-  Sir  Jamcs  Mofi^leldj  then  C.  J.  of  C.  P.  at  the  trial,  and 

SS^^J^rdkn  "^^^^  ^^"^  comes  before  this  Court  with  the  original 

ffoM  the  com-  reoord,  under  the  writ  of  error  in  this  case^    The  de- 

maadlBg  ofliccr 

of  thtiwimcnt,  fendant  below  pleaded  the  general  issue,  and  upon  that 

wttUa  su  iMue  coming  on  to  be  tried  at  Bedford^  the  following 

^^^2^^^  bill  of  exceptions  was  tendered  to  the  Chief  Justice. 

S«*"  ^^^oT^'  '^^  ^^  ^^  exceptions  states  the  evidence  given  for 


he  jMtiaaiile  on    Warden  to  be  this :  in  Noo.  1 809  Warden  was  a  serjeant 

the  put  of  the 

commanding      on  permanent  pay,  in  the  first  regiment  oi  Bedfordddre 
sach  continn-     local  militia,  of  which  r^ment  Bailey  was  adjutant, 

aace  was  held 

to  ^rt  Justifiable  where  It  was  in  order  to  brinj;  ptaintifT  to  a  general  court*  martial 
for  Mttering  words  in  the  presence  of  scYerai  serjeants  and  others  of  the  same  regiment» 
amoonting  to  dlsorderiy  conduct  on  the  part  of  plaintiflTi  to  the  prejudice  of  good 
order  and  miUtaiy  difcipline»  wHhin  the  S4th  seetion  of  the  articles  of  war,  art  s., 
althouglv.  the  words  vttered  referred  to  an  order  made  by  the  commanding  offioer» 
which  he  was  not  ttricdf  competent  to  make,  aid  although  pbintiff  was  acquitted  by 
the  sentence  of  the  courtrmartial. 

and 
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Lild   Samuel    Wkitbread^    Esq.    was  lieutenant-colonel         1815. 
x>inmandant.      In  that  month  the  lieutenant-colonel        „ 

Baii-et 

nade  a  verbal  order,  as  part  of  the  military  duty  of  the         ngaina 

^         ^  ,        Wardek. 

tfgiment,  that  certain  of  the  Serjeants  and  corporals,  of 
whom  Warden  was  one,  should  attend  an  evening  school 
o  be  kept  by  the  serjeant-major  of  the  regiment,  for  the 
>Qrpose  of  instruction  in  reading  and  writing,  and 
thould  pay  a  weekly  sum  for  the  expences  of  the  school, 
ind  for  the  charges  incurred  thereby.  Warden  having 
)een  absent  from  the  school,  was  for  that  cause  ordered 
o  appear  on  parade  with  other  Serjeants  and  corporals 
»f  the  regiment,  before  the  lieut.-col.,  on  the  ist  of  I>^ 
ember  J  and  he  accordingly  appeared,  and  was  dismissed 
»y  the  lieut.-col.  upon  begging  pardon  for  his  n^lect, 
nd  promising  to  attend  the  school  in  future.  Other 
erjeants  and  corporals  present  on  that  occasion,  and 
mong  others  one  John  Coopery  had  been  ordered  to 
ttend,  and  did  attend  for  the  same  cause  as  Warden^ 
nd  Cooper  was  also  ordered  to  attend  for  disobedience 
if  a  military  order  given  to  him,  and  Warden^  Cooper^ 
.nd  the  other  Serjeants  and  corporals  were  sent  for,  one 
ly  one,  from  the  parade,  and  called  in  before  the  lieut.- 
lol.,  and  neither  Cooper  nor  any  of  the  others  heard 
Warden  address  any  words  to  Cooper^  or  to  any  of  them, 
o  encourage  him  or  them  to  refuse  to  attend  the 
ichool,  or  to  that  effect  The  parade  was  dismissed  in 
i  quiet  and  orderly  manner,  and  the  adjutant  was  pre- 
sent on  dutyduring  the  whole  parade.  Before  Warden 
iras  dismissed  he  was  ordered  to  attend  a  drill  parade 
>n  the  following  day,  and  did  attend,  and  while  he  was 
standing  on  parade,  Bailey  put  him  under  arrest,  and 
jave  him  in  charge  to  some  non-commissioned  officers 
3f  the  regiment,  who  with  drawn  swojiis  inarched  him 
Vol,  IV.  E  c  tlirough 
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1 8 15.  through  the  streets  to  the  common  gaol  of  the  town  ol* 

Bedford^  and  placed  him  in  the  custody  of  the  gaoler^ 

cgKbtu  and  there  imprisoned  him  in  a  cell  of  the  gaol  from 
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that  day  to  the  4th  of  December^  when  he  was  brought 
before  the  lieut«-coL  and  the  defendant  at  the  inn,  and 
the  lieut.*col.  ordered  him  to  be  remanded  to  the  ga6>y 
which  order  was  delivered  to  Bailey  to  see  executed, 
and  was  executed  by  him  accordingly,  and  Warden  wa» 
lodged  in  the  gaol  as  before,  until  the  a4th  ctJDeoem^ 
ber.  On  the  24th  he  was  in  the  same  manner  and  by 
the  same  command  taken  firom  the  gaol  to  his  own 
dwelling-house  in  Bed/brdj  and  there  imprisoned  until 
the  26th  of  Jauuary  following,  when  he  was  in  like 
manner,  and  by  the  same  command,  taken  from  his 
dwelling-house  to  Stilton  barracks,  and  was  there  impri- 
soned until  the  i  ith  of  March.  No  charge  in  writii^ 
was  given  by  Bailey^  or  by  any  person,  to  the  gaoltr^ 
or  any  other  person,  at  the  time  of  the  imprisonawnC  ki 
the  gaol,  and  at  that  time  there  was  a  guard-room  in 
J3^4^&rd  belonging  to  the  regiment.  This  action  wast 
commenced  on  the  27th  otjune  following. 

The  counsel  for  Bailey  gave  in  e?idence  the  articles 
of  war,  and  also  these  fiicts.  The  town  of  Bedford  was 
the  head«quarters  of  the  rq^ment,  which  was  then  dis- 
embodied. One  of  the  duties  which  Serjeants  have  to 
perform,  is  to  write  the  daily  orders  ibr  their  companies 
in  the  orderly  book,  and  to  keep  the  accounta  of  sueh 
companies^  The  order  for  attending  school  waa  duly 
notified  to  the  non-commissioned  officers  by  BaUey,  who 
also  signified  to  them  that  it  was  intended  that  the  eac- 
pence  of  the  school,  which  mi^it  be  8^^.  or  ddL  »piece 
per  wedcy  should  be  paid  hy  such  non-oommiaiMmed 
officers,  but  that  if  the  ezpences  of  the  aofaool  €0uI4  be 
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Mlefirayed  by  a  smaller  weekly  payment,  a  le»  sum  than        1315. 
J&d.  a  wedk  would  be  collected.     No  objection  was  then        — - 
made  by  any  of  the  non-commissioned  officers  to  such        agiaaa 
order  and  intention.     The  school  commenced  on  the 
X^th  ct  NavemberiBo^f  and  was  continued  until  the 
9th.  of  December,    Part  of  the  non-commissioned  officers 
<if  the  regiment  attended  the  school,  and  others,  absented 
themselves.     Nothing  was  ever  paid  by  any  of  them  au 
account  of  the  school,  or  deducted  from  their  pay,  or 
demanded  of  them  otherwise  than  by  issuing  the  above 
order  ibr  establishing  the  school.     When  Cooper  was 
called  off  the  parade  into  the  house  to  be  spoken  to  by 
the  licut.-coL,  other  seijeants  and  corporals  of  the  regi- 
ment who  were  ordered  to  attend  the  parade,  but  not 
So)X  non'4Utendance  at  the  school,  or  for  any  other  de» 
&ult|  heard  Warden  speak  these  w^ords :    <^  Damn  your 
eyes,  Jack,   don't  give  up,  don't  yield,  don't  go  to 
schooly  for  I'll  be  damn'd  if  I  do ;  I  will  soldier  with 
any  body,  but  I  will  not  go  to  school,  I  will  not  be 
made  a  boy  of;  I  hope  wo  shall  be  dismissed  in  time 
lor  the  post  this  evening,  that  my  father  may  write  to 
the  war-office;  my  father  will  see  mc  righted  tliough  it 
cost  20ot     A  r^mental  court-martial  will  not  do  for 
me,  I  will  have  a  general  court-martial;"  whicli  words 
Uie  seijeants  and  corporals  who  heard  them  believed  to 
be  addressed  to  Cooper^  but  iieitlier  Cooper  nor  any  of 
(he  oUier  segeants  or  corporals,  who  were  ordered  there 
as  defindters,  heard  the  words.  Upon  hearing  these  words 
one  Ssott,  a  seijeant  in  the  regiment,  said  to  fVartlen^ 
*^  By  God  Almighty,. such  language  as  that  is  enough 
to  make  the  men  mutiny,"  to  which  Warden  replied, 
^  He  would  be  damn'd  if  he  cared.?'  In  the  same  oven- 
ii^,  long  after  the  parade  bad  been  dismissed,  ^onie  ul* 
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1815.        the  Serjeants  and  corporals,  who  had  witnessed  this  Imv 
'  gue^te  and  behaviour  of  Warden,  communicated  it  to 

Bailey  . 

agamit  the  seijeant-major,  and  the  following  morning  it  wb» 
reported  to  Bailey^  who  sent  immediately  for  Smithy 
and  Smith  confirmed,  it  to  him.     Whereupon  Bailey 

^ordered  Warden  to  attend  him,  and  repeated  to  him  the 
words  imputed  to  him,  and  read  to  him  the  3d  and 
4th  articles  of  the  2d  section  of  the  articles  of  war»  on 
mutiny,  and  immediately  put  him  under  arr^t^  and 
caused  him  to  be  marched  in  charge  of  a  seijeant,  and 
a  file  of  corporals,    with  bayonets  fixed,    firom  his 
(Bailej/s)  house  in  Bedford  to  the  town  gaol,  and  left 
him  in  custody  there,  and  forthwith,  viz.  on  the  3d  of 
Decemba-f  made  a  report  thereof  to  the  lieutenant- 
colonel.     The  lieutenant^colonel,  on  the  4th  of  Decern^ 
ber,  attended  at  the  inn  to  enquire  into  the  subject,  and 
for  that  purpose  ordered  Warden  to  be  taken  from  tlie 
gaol  to  the  inn,  and  to  be  brought  before  him,  and  on 
his  being  brought,  stated  to  him  the  nature  of  the 
charge  against  him,  which  had  been  reported  to  him  by 
Bailey,    Warden  denied  the  charge,  and  the  lieutenant* 
colonel  examined  three  witnesses,  viz.  Smithy  another 
f^cijeant,  and  a  coi*poral,  who  asserted,  in  the  presence 
of  Warden^  that  they  had  heard  him  use  the  aforesaid 
words,  or  pait  of  them.     The  lieutenant-colonel  did 
not  examine  Cooper^  or  any  of  the  Serjeants  and  cor- 
porals who  were  present  on  the  parade  of  the  ist  of 
I}ecember  as  defaulter^  but  thereupon  ordered  Warden 
to  be  taken  from  the  inn  to  the  goal,  and  to  be  there 
imprisoned  in  manner  aforesaid.    This  ordei^  was  de- 
livered by  the  lieutenant-colonel  to  Bailey^  that  be  might 
attend  to  its  being  duly  executed,  as  adjutaSnti  and  It  * 
was  executed  by  BaiUy  in  conformity  to  the  order.   Oki 
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the  5th  oi  December^  the  lieutenant-colonel  having  pre-         1815. 
piously  consulted  liis  officers  on  the  subject,  who  thought         " 
it  a  fit  case  for  a  general  court-martial,  wrote  to  the      ^aj^eimt 
general  commanding  the  district,  requesting  that  the 
same  might  be  appointed. 

(The  bill  of  exceptions  then  set  forth,  and  His  Lord- 
ship stated,  a  correspondence  between  the  lieutenant- 
colonel  and  the  general  commanding  the  district,  com- 
mencing on  the  5  th  of  December  and  ending  on  the 
2d  of  Jamtan/f  touching  tlie  charge  against  Warden^ 
^md  the  bringing  him  to  a  general  court-martial ;  the 
substance  of  which  was,  that  the  lieutenant-colonel  being 
required  to  transmit  to  the  war-office  a  specific  charge 
against  Warden^  did,  on  the  2 2d  of  December y  prefer  a 
diarge  against  him  for  unsoldier-like  and  mutinoixs 
conduct,  and  endeavouring  to  excite  Cooper  to  disobe- 
dience and  mutiny,  and  speaking  and  using  the  words 
(as  above  stated)  addressed  to  Cooper  in  the  presence 
and  hearing  of  several  non-commissioned  officers  of  the 
regiment.  Upon  which  the  lieutenant-colonel  was  in- 
formed that  the  commander-in-chief  approved  of  there 
bemg  a  general  court-martial  for  the  trial  of  Warden, 
and  that  in  consequence  of  the  insufficiency  of  the 
militia  force  in  the  district  to  compose  a  general  court- 
martial,  Wflrden  was  to  be  tried  at  Norman  Cross  bar- 
racks.) 

On  the  pth  of  December  Warden  made  a  demand  in 
writing  of  the  cause  of  his  commitment,  and  on  the  loth 
obtained  a  copy  of  it,  which  was  for  unsoldier-like  con- 
duct in  exciting  disobedience  and  mutiny.  On  the  24th 
the  lieutenant-colonel  ordered  Warden  to  be  removed 
from  the  goal  to  his  (Warden^s)  own  house,  which  order 
was  executed,  and  Warden  was  ordered  to  remain  under 
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1815.        military  arrest  at  his  housci  but  did  not  in  fact  remaiD 
constantily  within  his  house,  nor  was  any  gaanl  plaeed 

niMtnt  over  him  there,  but  he  was  attended  by  a  teijeantiy  by 
order  of  the  lieutenant-colonel  and  Bailey^  when  be 
went  from  home,  and  continued  under  such  arrest  until 
the  26th  of  January.  On  the  1 2th  of  January  a  warrant 
issued  for  a  general  court-martial  on  Warden  Bpon  tlie 
above  charge,  in  consequence  of  which,  and  of  an  order 
from  the  Heutenant-eolonel,  Bailey  directed  Warden  to 
be  marched^  and  he  was  accordingly  marched  from  his 
own  house  to  the  Norman  Cross  barracks,  and  delivered 
into  thecustody  of  theofiScer  of  the  guard  there,  on  the 
26th  o{  January.  A  general  court*martial  was  held  upon 
him  on  the  30th  and  3  ist,  when  he  was  acquitted  of  the 
'  charges,  but  was  continued  in  custody  at  the  barradss 
until  his  majesty's  confirmation  of  the  sentence  could  be 
obtained,  and  on  the  i  ith  of  March  following  such  con- 
firmation was  communicated  in  due  course,  and  he  was 
discharged* 

Such  are  the  facts  which  are  stated  at  some  len<rth  of 
detail  in  the  bill  of  exceptions;  and  the  questions  for 
our  consideration  upon  this  record  are  to  be  found  in 
the  errors  assigned*  The  first  error  is  assigned  in  this, 
that  the  Judge  at  the  trial  declared,  and  ddivered  his 
opinion  to  the  jury,  that  the  several  matters  mentioned 
in  the  Wll  of  exceptions  were  not,  nor  was  any  of  theni, 
upon  the  whole  of  the  case,  sufficient  to  bar  the  original 
phdntiff  of  his  notion  against  the  defendant  below.  The 
second  error  is,  (the  error  commonly  assigned)  that  the 
verdict  was  given  for  the  plaintiff,  whenras  it'oaght  to 
have  been  given  for  the  defendant.  The  third,  that 
judgment  was  given  fok-  the  plaintiff,  whereas  it  ought 
to  have  been  for  the  ddfendant.    Ail  Uic  errors  assigned 
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reiolve  themselves  into  this  question,  whether,  upon  the  1815. 
whole  of  the  fiicts  stated  upon  the  record,  and  Uiq  bill  " 
of  exceptions,  (removed  here  by  writ  of  error,]  the  aj^einst 
plaintiff  was  entitled  to  recover  any  verdict  at  all ;  for 
if  he  was,  tlien  the  direction  of  the  Judges  the  verdict 
of  the  juiy,  and  the  judgment  of  the  Court  below,  were 
all  of  tliem  right ;  if  the  plaintiff  was  not  so  entitled, 
then  all  of  them  were  erroneous.  The  question  na- 
turally arises,  in  the  first  instance,  on  the  legaUty  of 
ihe  original  arrest  of  Watden  by  Bailey  on  the  2d  of 
December  s  but  as  the  action  is  by  the  local  militia  aet, 
42  G.  3.  c.  90.,  as  well  as  by  the  mutiny  act,  required 
io  be  brought  within  six  months  after  the  &ct  commit- 
ted, and  as  tlic  action  was  not  in  this  case  broi^ht 
until  the  27tli  otJune  following,  it  becomes  material  to 
enquire  how  long  the  imprisonment  under  this  original 
arrest  continued,  and  whether  any  part  of  the  time 
during  which  it  continued  falls  within  the  period  of  six 
months  immedintely  preceding  the  27th  June^  for  if  it 
did  not,  the  action  as  to  such  trespass  (supposing  it 
such,  and  not  to  be  otherwisejustifiable^)  is  at  any  rate 
barred  by  the  statute  of  limitations,  which,  though  not 
si^ecially  pleaded  in  this  case,  was  open  to  the  defendant 
below  in  the  way  of  defence,  as  special  matter,  00  the 
general  issue.  Up  to  the  4th  oiDccember^  when  Warden 
was  brought  from  the  gaol  to  which  he  had  been  com- 
mitted hjBailej/y  to  the  Swan  Lm^  before  the  Ueuteoant- 
colond,  there  can  be  no  doubt  that  the  imprisiMinient 
was  under  the  authority  otBailey^  and  was  an  act  for 
which  he  was  originally  and  personally  respcnmble. 
On  the  4th  of  December  he  was  remanded  by  the  order 
of  the  lieutenantxolonel  to  the  gaol  in  which  he  had 
before  been  confined  under  the  original  arrest,  and  by 

E  e  4  the 


Waroeit. 


>8  CASES  w  MICHAELMAS  TERM 

1 8 15.        the  order  of  Bailey^    and  was  there  left  mider  tbe 
— "^^        gaoler's  custody  till  the  24th  December^  when  he  was 
t^mttt         taken,  by  the  command  of  the  lieutenant-colonel,  from 
the  gaol  to    the    dwelling-house  of  hioi,    Wardenj  at 
Bedford^  where  he   was   imprisoned  till  the  a6th  of 
January^  when  he  was,  by  the  like  command  of  tlie 
lieutenant^colonel,  taken  to  Stilton  barracks,  where  be 
was  imprisoned  till  the  nth  of  Marchy  when  he  was 
discharged,  after  an  acquittal  by  a  court-martial  held 
upon  him  on  the  30th  and  31st  oi  January.     The  ecm- 
tinuance  in  custody  of  Warden  after  the  3  ist  oi  January^ 
when  he  was  acquitted,  was  necessary  and  unavoidable 
until  his   majesty's    confirmation  of  the  sentence  of 
acquittal  could   be  obtained.      Upon  these  facts,  the 
imprisonment  under  the  mere  authority  of  Bailey  seems 
to  have  ceased  on  the  4th,  or  at  iurthest  on  the  24th 
Kjf  December,  that  is,  above  six  months  before  the  27th 
ofjune,  when  the  action  was  brought.     He  is  therefore 
protected  against  this  action  by  the  statutable  limixation 
of  time  of  six  months  in  this  case,  unless  the  subsequent 
imprisonment   by  the    command  of   the   lieutenant- 
colonel,  is  one  for  which  Bailey  is  responsible  jointly 
with  the  lieutenant-colonel,  and  if  that  imprisonment  be 
not  itself  justifiable  on  the  port  of  the  lieutenant-colonel 
and  those  concerned  with  him  therein.     If  it  was  justi- 
fiable in  the  lieutenant-colonel  it  certainly  was  at  least 
equally  so,  on  the  part  of  those  who  then  acted  in  his 
aid,  and  by  his  immediate  command ;  which  brings  it  to 
the  question.   Was  lieutenant-colonel  Whiibread  war- 
ranteil  by  law  in  the  orders  which  he  gave  on  the  24th 
of  December  for  the  imprisonment  of  harden  at  his  own 
house,  and  in  his  continuance  of  him  under  arrest,  in 
order  to  trial,  till  iii\i  March  1810,  the  time  of  his 
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/inal  discharge.     The  specific  charge  against  Warden,         1^15* 
reported  to  the  lieutenant-colonel  and  verified  by  the        ^ 

^  "^  Bailxt 

idence  of  two  serjeants,  Smith  and  Crqfi^  and  of  cor-  ngmmi 

porai  EobvisoHy  was,  that  they  had  heard  Warden  say 
John  Coopei^  another  Serjeant  of  the  regiment  (and 
rho,  as  well  as  Warden  and  other  Serjeants  and  corpo- 
:val8  of  the  regiment,  had  been  Terbally  ordered  as  part 
^  his  military  duty  of  the  regiment  to  attend  a  school 
"to  be  kept  in  the  evening  by  the  seijeant-major  of  the 
T^iment  for  the  purpose  of  instruction  in  reading  and 
ivriting,  and  to  pay  a  weekly  sum  for  the  expences  of 
such  school,  and  for  the  charges  incurred  thereby,) 
these  words,  "  Damn  your  eyes,  Jack,  don't  give  up, 
don't  yield,  don't  go  to  school,  for  I'll  be  damned  if  I 
do ;  I  will  soldier  with  any  body,  but  I  will  not  go  to 
school;  I  will  not  be  made  a  boy  of;  I  hope  we  shall 
be  dismissed  in  time  for  the  post  this  evening,  that  my 
&ther  may  write  to  the  war-office :  my  father  will  see 
me  righted,  though  it  cost  him  two  hundred  pounds. 
A  r^imental  court-martial  will  not  do  for  me ;  I  will 
have  a  general  court-martial."  And  that  one  Thomas 
Smiihf  a  serjeant  in  the  regiment,  then  present,  thei^ 
upon  said  to  Warden^  ^^  By  God  Almighty,  such  lan- 
guage as  that,  is  enough  to  make  the  men  mutiny :"  to 
which  Warden  replied,  '^  he  would  be  damned  if  he 
cared."  And  the'  question  is,  whether  these  words 
addressed  as  they  were  publickly  in  the  presence  of 
other  seijeants,  &c.  of  the  regiment  to  a  serjeant  of  the 
regiment,  then  called  in  question  by  his  lieutenant-colo-* 
nd  in  respect  of  his  default  in  not  obeying  the  above 
order  of  the  lieutenant-colonel»  afforded  a  reasonable 
and  probably  ground  of  complaint  against  Warden  in 

respect  of  the  words  uttered  by  him.    In  the  24th  sect 
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1815.        of  the  articles  of  war,  (p.3o«)  art.  2»  it  is  provided^ 
— *— ■        that    <<  all  crimes  not  capital,  and  all  disorders  and 

Bailet 

^mvst         neglects,  which  officers  and  soldiers  may  be  guilty  of  to 
the  prgudice  of  good  order  and  militairy  diadpliae^ 
(though  not  specified  in  the  said  rules  Ad  articles^)  are 
to  be  taken  cognizance  of  by  a  general  or  r^ginseotal 
court-martial,  according  to  the  nature  and  degree  of  the 
offence,  and  to  be  punished  at  their  discretion.     Now 
can  it  be  asked  whether  the  uttering  sudi  words  aa  are 
abovementioned,  upon  the  occasion,  and  in  the  presence 
of  the  Serjeants  and  others  of  the  regiment,  amounted 
to  disorderly  conduct  on  the  part  of  Warden^  to  the 
prgudice  of  good  order  and  military  discipline  ?  And  if 
the  uttering  of  such  words,  of  the  tendency  and  pro- 
bable e&ct  of  which  as  to   the  exciting  of  mutiny 
Warden  was  admonished  at  the  time,  but  which  be  with 
an  oath  professed  himself  to  disregard,  be  a  species  of 
conduct  so  clearly  disorderly,  and  operating  directly  to 
the  prejudice  of  good  order  and  disoipline,  can  there  be 
a  doubt  whether  itiails  witliin  die  laugqage  and  object 
of  the  2d  article  of  the  24th  sect  of  the  articles  of  war,  so 
as  to  render  the  person  guilt)'  of  such  offence  cognizable 
by  a  genial  or  regimental  court-martial?    Nor  will  he 
be  less  an  object  of  this,  tribunal  for  the  purpose  of  mi- 
litary punishment,  because  the  order  of  the  lieutenant- 
colonel,  to  which  this  language  referred,  might  not  -be 
a  valid  one,  and  such  as  he  was  strictly  competent  to 
make;  and  indeed  it  has  not  bcicn  -argued  onthe  part 
of  the  (daintiff  in  error  that  the  order  was  a  valid  one ; 
but  there  may  be  disorderly  conduct  to  the  prejudioeof 
good  order  and  military  discipline,  in  the  manner  and 
terms  used  and  adopted  bf  one  soldier  in  dissuading 
another  soldier  not  to  obey  an  order  not  strictly  legal* 

If 
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If  everj  erroneous  order  on  the  part  of  a  commanding         iBi^. 
officer  would  not  only  justify  the  individoBl  disobedience       """^^ 
of  it  by  the  soldier,  but  would  even  justify  him  in  mak-        ^gmimt 
iog  inflammatory  and  reproachful  public  comments 
upon  it  to  his  fellow-^ldicrs,  equally  the  objects  of  such 
order  with  himself)  is  it  possible  that  military  order  and 
discipline  could  be  maintained  ?    And  can  such  con- 
duct originate  from  motives  not  mischievous  and  disor- 
derly,  in  the  breast  of  a  person,  who  declares  that  he  is 
indi&rent  whether  his  conduct  has  that  effect,  and  that 
to  the  extent  even  of  producing  actual  mutiny  ?  Assum- 
ing therefore  such  conduct  on  the  part  of  Woftlen  to 
fiiU  clearly  within  the  description  of  disorderly,  ^  and 
to  the  prgudice  of  good  order  and  military  discipline," 
and  to  be  the  subject  of  trial,  and  upon  conviction  of 
punishment,  under  the  24th  section  and  2d  artide  of 
the  articles  of  war,  the  only  remaining  question  is»  was 
it  lawful  for  the  lieutenant-colonel  to  arrest  the  soldier 
accused  of  such  misconduct,  in  order  to  his  being  forth- 
coming to  answer  the  matter  of  such  charge.     The  22d 
article  of  war  runs  thus:  *'  To  the  end  that  offenders 
may  be  brought  to  justice,  we  hereby  direct,  that  when- 
ever any  officer,  or  soldier,  shall  commit  a  crime  de- 
serving punishment,  he  shall  by  his  commanding  ofiBcer 
be  pot  in  arrest,  if  an  officer,  or  if  a  non-commissioned 
cffleer,  or  soldier,  be  imprisoned,  until  he  shall  be  either 
tried  by  a  court-martial,  or  shall  be  lawfully  disdiarged 
by  a  proper  authority/'   The  crime  with  which  Warden 
was  charged  was,  if  proved,  (according  to  what  has  been 
befiire  said)  a  crime  deserving  of  punishment  within  the 
terms  of  this  ^  article  of  war,  and  of  course  sulgected 
Warden  as  a  non-commissioned  officer  to  imfMrisonment 
until  trial,  nnd  the  trial  was  had  upon  the  application  of 

the 
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the  lieutenant-colonel  as  soon  as  a  court-martial  toM 
be  conveniently  convened  for  that  purpose.  And 
though  it  terminated  in  the  acquittal  oilVarden^  it  dcM 
not  deprive  the  parties  of  the  same  justification  which 
they  would  have  had  in  another  event  of  the  trial,  if 
there  was  a  reasonable  and  probable  cause  for  the 
original  imprisonment  of  the  plaintiff  Warden^  until 
trial  could  bo  had,  and  after^vards  till  his  majesty's 
confirmation  of  the  sentence  could  be  obtained.  We 
are,  therefore,  of  opinion  that  the  alleged  trespasses  in 
this  case  were  at  any  rate  covered  by  the  statutable 
limitation  up  to  the  24th  December^  and  that  all  the 
subsequently  alleged  trespasses  committed  under  tlie 
order  and  in  aid  of  the  lieutenant-colonel,  were  justi- 
fiable in  respect  of  that  officer,  and  consequently  in 
respect  to  the  defendant  below,  as  acting  under  the 
command,  and  in  aid  of  that  officer. 

Judgment  for  the  plaintiff  in  error. 


Nov.  13d. 

Senrice  of  a 
latitat  directed 
to  the  sheriflfof 
Surrey  f  at  Bat- 
son' i  coffee- 
house io  the 
city  of  London, 
is  irregular, 
and  the  Court 
will  set  it  aiide. 
Seats  if  there  be 
a  doubt  as  to 
the  cou  fines. 


Cjius£  against  Joyce. 

T  ORD  Ellenhorough  C.  J.  delivered  the  judgment  of 
the  Court. 
This  case  came  before  the  Court  at  the  end  of  the 
last  term,  on  a  motion  made  by  Mr.  Andrems  to  set 
aside  the  serviqe  of  a  latitat,  and  subsequent  proceed- 
ings, for  irregularity,  the  same  being  directed  to  the 
sheriff  of  Surrey^  and  having  been  served  on  the  de- 
fendant at  Batson's  coffee-house  in  tlie  city  of  London, 
There  appearing  to  have  been  contrary  decisions  on 
the  point,  the  Court  having  heard  Mr.  Manyat  shew 
cause  against  the  rule,  and  Mr.  Afidrews  in  supjH)rt  of 

it. 


JOVCE. 
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it,  directed  it  to  stand  over  in  order  that  the  cases         1815. 
snight  be  looked  into,  and  the  practice  settled  for  the 

Chase 

future.  We  have  looked  through  the  several  cases  on  agahst 
the  subject  to  which  we  were  referred,  viz.  Deveiiege  v. 
jDalbyj  Doug.  383.  4th  edit.,  Borman  v.  Bellamy f 
I  7*.  if.  187.,  Kelli/  V.  ShaWf  6  T.R.  74.,  Busby  and 
Another  v.Fearon^  S  T.IL  235.,  Colwellw,  Fesfris,  Easter 
1815  (flr),  Bughyy.Balk^  Trinity  iBi^  {b).  The  two 
first  were  cases  where  a  bill  of  Middlesex  liad  b^n 
served  in  another  countv,  and  such  service  was  held  to 
be  clearly  irregular ;  and  the  reason  given  was  that  the 
bill  of  Middlesex  is  in  form  a  different  writ  from  a 
latitat,  and  cannot  run  over  all  England,  and  that  to 
hold  the  contrary  would  put  an  end  to  the  writ  of 
latitat.  The  two  next  cases  were  cases  where  a  latitat 
had  been  served  in  a  different  county  than  the  county 
into  which,  or  to  the  sheriff"  of  which,  it  was  directed, 
and  in  one  of  them  it  had  been  served  in  Middlesex. 
And  the  Court  in  those  two  cases  refused  to  set  the  pro- 
ceedings aside,  on  the  ground  that  the  form  of  the  writ 
was  the  same,  and  that  the  object  being  merely  to  give 
personal  notice  to  the  party,  it  mattered  not  in  what 
county  it  was  served.  And  there  certainly  have  been 
other  decisions  to  the  same  effect.  The  two  last  cases, 
and  which  occurred  in  Easta-  and  Trinity  terms  last, 
were  decided  otherwise,  and  such  service  of  a  latitat  in 

(tf)  Easter  term  1815,  Colwill  v.  f^esirist  sued  with  Tbompsoa,  Beadn 
moTcd  to  set  aside  the  service  of  a  Utitat  in  this  case,  which  was  direct- 
ed tothe&heriffot^irrr^ry,  but  served  on  defendant  Festris  in  the  /fifjr- 
market,  Middlesex^  and  who  never  resided  in  Surrey.  Rule  nlai 
granted,  and  afterwards  made  absoluto»     £spinasse  contra. 

(h)  Trinity  term  18 15.  £u^hy  v.  Balls.  Adolphus  moved  to  set  aside 
aa  attachment  of  privilege,  directed  to  the  shetifTof  Kent^  which  was 
served  on  defendant  in  Toftenham-Court-Jioad,  MiddUsejc^  Rule  nisi 
gnmtcj],  afterwards  made  absolntc.    Curweod  contra. 

a  dif- 


444  CAS£S  IN  MICHAELMAS  TERM 

1815.        a  different  county  was  held  irr^ular.     And,  on  con* 
"'"'^       sideration,  we  think  it  safest  to  adhere  to  the  forms  of 

Chase  ■».  1  .  v 

ogaiHst  our  proceedings,  and  to  require  our  process  to  be 
JoYce.  served  according  as  it  is  directed,  that  i%  in  the  county 
to  the  sheriff  of  which  it  purports  to  be  sent.  With 
respect  to  a  bailable  latitat^  there  never  has  been  a 
doubt  but  that  it  must  be  executed  in  the  county,  and 
by  the  officer  of  the  sheriff  to  whom  it  is  directed ;  out 
of  the  county  the  officer  would  be  a  trespasser.  And 
although  in  the  case  of  process  not  bailable,  the  same 
may  be  served  without  the  intervention  of  the  eherifl^ 
yet  it  may  be  delivered  to  the  sheriff,  and  he  may  be 
required  to  execute  it.  But  it  can  never  be  contended 
that  he  could  be  called  uix>n  to  serve  it  out  of  his 
county,  or  that  he  could  justify  entering  the  house  or 
coming  on  the  land  of  the  party,  out  of  his  county,  for 
the  purpose  of  serving  iu  And  if  so,  why  shall  any 
other  person,  by  taking  the  execution  of  the  process 
into  his  own  hands,  arrogate  to  himself  a  more  exten- 
sive jurisdiction  ?  The  consequence  of  establishing  the 
practice  contended  for  by  the  plaintiff  in  this  case 
would  be,  that  in  future  no  bill  ot  Middlesex  would 
ever  be  sued  ont,  but  in  all  cases  a  latitat  would  issye 
to  the  sheriffi  of  London^  or  the  sheriff  of  Surrey^  whe- 
ther the  party  to  be  served  lived  in  Cornwall  or  in  Cum- 
berland. This  is  a  mode  of  dealing  with  established 
forms  which  we  do  not  wish  to  encourage,  and  which 
can  only  be  checked,  to  a  certain  degree,  by  retracing 
our  steps.  We  mean  not,  by  any  thing  which  I  have 
•aid,  to  break  in  upon  those  cases  where  the  Court  has 
refused  to  enter  into  a  question  of  the  limits  of  a^oin- 
ing  counties,  in  deciding  on  the  regularity  of  the  ser- 
vice of  process  of  this  description ;  but  where  no  such 

7  ^ue;»tion 
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ntion  arises,  the  Court  must  look  to  the  words  of  1815. 

process.     We  therefore  think,  in  the  present  case^*  ■ 

It  the  service  was  irr^ular,  and  that  the  rule  for  tt^ahsi 

ting  aside  the  proceedings  must  be  made  absoltite;  ^^^^' 
t  tts  the  irregularity  has  been  sanctioned  by  autho- 
ieSy  the  rule  must  be  made  absolute  widiout  costs; 


4 
J 


he  King  against  The  Bishop  of  Worcester  rbursJay, 

and  Others.  A'-^.aai 

"fOBERT  Earl  o(  Leicester,  by  indenture  of  the  21st  where  the 

ofNaoember,  in  the  28th  Eliz.  (1585),  and  by  vir-  e?cc"i1[ary 

B  of  Stat.  i-iEliz.  c.  17.  (tf),  founded  an  hospital  at  corpowtion  by 

armick  for  the  sustentation  and  relief  of  poor,  needy,  midc  by  Yinue 

id  impotent  people^  and  especially  of  such  as  should  be  parliimen^ 

areafter  wounded,  maimed,  or  hurt,  in  the  wars,  in  fhe^mc*^*ould 

e  serrice  of  her  majesty,  her  heirs  and  successors,  to  ^  ^or  the  su*- 

cisist  of  one  master  and  twelve  brethren,  to  be  ap-  poor.needy, 

and  impotent 
people,  »od 
especially  of 
leh  is  chooid  be  msdmed  in  the  wars  in  the  service  of  her  majesty,  to  consist  of  a  nias- 
•x  and  twelve  brethren,  to  be  appointed  by  him  and  his  heirs,  and  th^t  it  should  be  go- 
nrned  by  stich  rules  and  ordinances  as  were  annexed,  or  at  any  time  thereafter  should 
s  made  by  hbn ;  and  afterwards  he  oiade  certain  offdiuancesi  ?iz.  that  the  people  of 
irtain  towns  and  lordships  should  be  preferred  to  the  places  aforesaid  before  any 
cfaer,  according  to  a  certiiD  routioii»  and  that  the  Bishop,  Dean,  and  Archdeacon  of 
Vgrcester  should  be  visitors,  and  should  .correct,  punish,  and  reform  all  abuses  and  of- 
»ees  to  be  committed  by  the  master  and  brothrca,  and  see  that  ^is  ordinance 
wly  executed  according  to  its  meaning ;  and  afterwards  the  heir  of  the  founder,  upon  a 
iUiancy  of  one  of  the  brethren,  appointed  a  person  to  succeed  who  was  i  soldier  maimed 
t  the  wars,  and  poor  and  impotent,  but  not  belong|ing  to  either  of  the  towns  or  brd- 
iips  mentioned  in  the  rotation,  against  which  appomtment  three  persoas  betongiog  to 
IC  town  next  in  the  order  of  rotation,  who  were  poor  and  impotent,  and  some  of 
^jom  wounded  in  the  service,  appealed  to  the  visitors,  on  the  ground  that  the  ap- 
•intec  was  ineligible*  and  that  tkcre  were  othert  beside  thcmscites  belonging  to  the 
lid  town,  who  were  eligible  :  Held  that  such  appeal  well  lay,  and  therefore  the  Court 
noted  a  mandamus  to  the  viiitors>  wlio  lia'd:heard  the  evidence  in  such  appeal,  but 
edined  to  act  thereinj  to  proceed  and  doermloe  the  appeal. 

pointed 
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1815.         pointed  by  the  said  earl  and  his  heirs,  and  in  default 

""""^         of  th^  appointment   within  three  months  after  any 

a^uhut         vacancy,  by  the  Bishop  of  Worcester^  and  the  recorders 

The  Bishop  of  \  »      *%         1         •         1     • 

WoRCEifKR.  oiCoventn/,  and  fVarwtck,  for  the  time  bemg^  or  any 
two  of  them,  and  that  the  same  should  be  a  corpora- 
tion, and  should  be  ruled  and  governed,  ordered  and 
directed,  according  to  such  rules,  statutes,  and  ordi- 
nances as  were  annexed,  or  at  any  time  thereafter 
should  be  set  forth,  made,  devised,  and  established  by 
the  said  earl,  by  writing  under  his  hand  and  seal.  And 
on  the  26th  of  November  in  the  same  year  the  said  earl 
gave,  under  his  hand  and  seal,  divers  rules  and  ordi- 
nances, and,  among  others,  that  the  master  should  be 
an  ordinary  preacher  of  God's  word,  and  of  good  life 
and  conversation;  and  if  he  should  be  otherwise,  it 
should  be  lawful  for  the  visitors,  or  two  of  them,  to 
deprive  him.  Also,  that  the  lame  and  maimed  soldiers 
and  poor  people  which  should  happen  to  be  in  the  towns 
of  Warwick^  Kenelworth^  and  Siratford-tqion^Avon^  in 
the  county  of  JVamoickj  or  in  the  lordship  of  JVotton* 
z^nda-'Edgc^  and  Arlingham,  in  the  county  of  G/of/tr«/^r, 
should  be  preferred  to  the  places  and  rooms  aforesaid 
before  any  other,  viz.  (in  the  order  as  the  towns  and 
lordships  are  above  stated)  altemis  vicibus^  and  for 
default  of  such  poor  or  maimed  people  in  the  towns 
aforesaid,  then  the  same  poor  brethren  to  be  taken  and 
chosen  out  of  any  town  in  the  county  of  Warwich 
Also  that  the  Bishop,  Dean,  and  Archdeacon  of  Wdr- 
cesier  for  the  time  being,  or  any  two  of  them,  after  the 
death  of  the  said  earl,  should  be  visitoi^  of  the  hospital, 
and  that  it  should  be  lawful  for  them,  or  any  two  of 
them,  to  visit  the  same  at  any  time  at  their  pleasure,  so 
that  it  be  not  above  once  in  three  years,  and  to  cor- 
rect 
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^ectf  piinisfay  and  reform  all  abuses  and  offences  to  be        1815. 
*^XHnmitted  or  done  by  the  master  and  brethren^  or  any      xheKiNo 
^of  theniy  and  to  see  that  bis  ordinance  truly  executed    ,p. '^^    . 
according  to  the  true  meaning  of  the  same.  Woeciitbiu 

Mr.  Sidney  of  Penskurstf  who  is  the  heir  general  of  Earl 
.^.eicestert  the  founder,  and  as  such  entitled  to  appoint  the 
-xnasterand  brethren,  upon  the  death  of  one  of  the  brethren 
^^pointed  Fellowes  to  succeed ;  Fellowes  being  a  soldier 
snaimed  in  the  wars,  ahd  poor,  necidy,  and  impotent 
l)ut  bom  at  and  belonging  to  Birmtngkamy  and  not  to 
^ther  of  the  towns  or  places  mentioned  in  the  ordi- 
nance.   Whereupon  three  persons,  all  inhabitants  of 
JSjenelvxnih^  one  of  whom  was  sworn  to  be  a  decayed 
tradesman,  and  to  have  no  means  of  livelihood  but  his 
daily  labour,  another  to  be  a  discharged  marine,  who 
had  caught  the  opthalmia,  and  had  been  wounded  in 
the  service^  and  had  no  means  of  living  but  his  daily  Ia» 
bour,  and  the  third  to  have  been  in  the  Warwick  mi- 
litia, and  also  a  tailor,  and  to  have  no  means  but  his 
daily  labour,  appealed  to  the  bishop,  dean,  and  arch- 
deacon of  Worcester^  as  visitors,  on  the  ground  that  the 
appointment  should  have  come  out  of  KenelwartAf  the 
last  appointment  having  been  made  out  of  fVarwid,  and 
that  Fettcwes  was  ineligible^  and  that  there  were  other 
objects  besides  themselves,  resident  and  bom  in  Kene^ 
worthy  who  were  eligible.     Upon'the  day  appointed  for 
- .  hearing  the  appeal,  the  appellants  went  into  proof  of 

-  this  their  complaint,  but  the  solicitor  of  Mr.  Stdnejf 

-  protested  against  the  power  of  the  visitors  to  proceed ; 
~  and  afterwards  the  visitors  declined  to  act,  on  the 

ground  that  th^  could  find  no  instance  in  which  the 
visitors  bad  exercise^  the  power  of  removing  from  the 
hospital. 

Voj.IV.  Ff  Upoa 
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1815. 


Upon  affidavits  disclosing  these  bctSy  Tappings  in 
the  last  term,  obtained  a  rule  nisi  for  a  mandamns  to 
the  bishop,  dean,  and  archdeacon,  to  proceed  aad  de- 


Hit  Kino 
The  Bishop  of     ^        .       ,,         .j  1 

WoEcisTBE.    termme  the  said  appeal. 


Lens  SerjU  now  appeared  for  the  visitors,  and  sub- 
mitted to  the  direction  of  the  Court ;  only  he  suggested 
for  their  consideration  whether  the  authority  of  the 
visitors  extended  to  control  the  heir  of  the  founder. 


Blosset  Seijt.  and  Holroyd  for  Mr.  Sidney  took 
ral  objections  to  the  visitatorial  jurisdiction  of  the  de- 
fendants in  this  case.  First,  for  want  of  proper  parties 
to  the  appeal.  For  there  is  not  any  instance  to  be 
found  of  persons,  like  these  appellants,  being  allowed  to 
appeal,  merely  because  they,  among  others,  were  eligible 
to  any  particular  office,  or  place,  and  because  one  of 
them  might  perchance  have  been  appointed  to  it.  And 
if  these  persons  may  appeal,  and  come  to  this  court 
for  a  mandamus,  every  person  who  stands  in  communi 
jure  with  them,  may  do  the  like,  and  there  may  be  as 
many  appeals  as  there  are  maimed  paupers  in  KeneU 
•worth  i  or  suppose  this  eligibility  had  been  extended  to 
Jl  the  poor  of  many  parishes,  or  to  all  soldiers,  or  to 
aU  native-bom  English^  appeals  might  be  multiplied  m 
infimhm.  Next,  the  appellants  do  not  bring  themselves 
within  the  description  of  persons  eligible,  for  in  order 
to  that  they  must  be  poor,  needy,  and  impotent,  wiiich 
cannot  be  said  of  those  who  are  able  to  maintain  them- 
selves by  their  daily  labour.  Next,  the  ordinance  con- 
tained in  the  deed  24th  Ntnember^  so  far  as  it  restrains 
the  eligibility  of  persons  to  particular  towns  and  places^ 
is  void.    For  the  statute  Elix.  enabled  the  founder  to 

erect 
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terect  an  hospital,  and  enacted  that  it  should  be  governed         1815. 
according  to  such  rules,  statutes,  and  ordinances  as         " 
should  be  set  forth,  made,  devised,  and  established  by         i^mnst 
the  said  Earl,  or  by  his  heirs  or  assigns,  in  writing  under    worcbstes. 
his  or  their  hand  and  seal.     Accordingly  the  Earl  did 
by  his  first  deed,  21st  Nov^  ordain  that  the  objects  of 
the  charity  were  to  be  poor,  needy,  and  impotent  people, 
especially  such  as  should  be  maimed,  &c.,  and  without  any 
limitation  as  to  place;  which  power  having  once  exer- 
cised, he  was  pro  tanto  functus  officio^  and  could  not 
xiew-model  or  qualify  by  any  subsequent  ordinance. 
^And  though  by  the  first  deed  the  Earl  reserves  to  him- 
self to  make  ordinances  at  any  future  time,  that  must  be 
understood  only  in  respect  of  such  things  wherein  he 
had  not  already  executed  the  power;  and  wherein  the 
statute  empowers  his  heirs  as  well  as  himself  to  make 
ordinances.     But  havmg  once  executed  the  power  by 
which  he  vested  in  himself  and  his  heirs  a  right  to  ap* 
|)oint  persons  of  a  certain  description  without  regard 
to  place,  it  follows  that  he  could  not  afterwards  restrain 
this  right  to  particular  places,  no  more  than  his  next 
heir  after  him  could  have  done,  or  his  present  heir  could 
now  do.     Next,  a  general  visitatorial  power,  such  as 
this,  does  not  extend  to  an  act  done  by  a  person  not  a 
member  of  the  corporation,  particularly  by  one  who  is 
the  heir  of  and  represents  the  founder;  and  who  is  not 
within  the  scope  of  this  visitatorial  authority  cither  in 
respect  of  citation,  or  of  contumacy  in  disobeying  it« 
For  to  be  visitor  imports  a  power  of  punishing  for  con- 
tumacy by  derivation,  and  therefore  it  seems  essential 
that  the  person  visited  should  be  a  member  of  the  body 
corporate.     And  it  is  plain  that  by  the  general  words, 
<^  that  it  shall  be  lawful  for  them  to  visit  and  to  correct 

F  f  2  and 
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1815.       and  reform  abuses,"  &c.,  the  founder  did  not  mean  thart 

^j^^  J.  they  should  have  a  general  authority  to  dq>rive»  for 

Ti  *f^A^        otherwise  why  give  them  a  particular  authority  to  do  so 

WoKC£ST£a.    in  the  case  of  the  master  ?    He  therefore  meant  only 

that  they  should  correct  abuses  in  the  internal  regular 

tion,  such  as  are  properly  termed  offences,  &c. 

Lord  Ellenborough  C.  J.  The  only  question  be- 
fore  the  Court  is,  whether  visitor  of  not  quoad  the  sub- 
ject matter.  Sit  visitatar  is  sufficient  for  the  appoint- 
ment of  a  general  visitor,  and  gives  a  consummate 
jurisdiction  for  all  purposes  incidentally  necessary  for 
this  power.  If  a  person  be  thus  constituted  visitor  in 
general  terms,  whatever  comes  in  derogation  of  his 
power  must  be  expressed,  otherwise  he  is  plena  jure.  As. 
to  the  objection  that  these  persons  are  not  poor  enou^, 
surdiy  if  they  can  only  maintain  themselves  by  their 
daily  bodily  labour,  they  are  poor  within  the  meaning  of 
this  deed ;  the  deed  does  not  require  the  very  extreme 
of  neediness.  With  respect  to  another  objection ;  there 
is  a  reservation  in  the  original  deed  for  statutes  and 
ordinances  thereafter  to  be  made,  and  when  they  were 
made,  they  became  incoiporated  into  the  original 
foundation* 

Baylet  J.  The  point  for  the  visitors  to  determine 
is,  whether  one  of  the  members  of  the  corporate  body 
*  has  improperly  intruded.  The  appellants  may  be  inte- 
rested, even  without  rc^garding  their  own  appointment, 
in  seeing  that  a  poor  person  oiKenelwarih  is  appointed, 
and  thereby  removed  from  thence  and  maintained  by 
the  hospital. 

8  DampieR 
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Dampieb  J.    A  general  visitatorial  power  requires        1815. 
particular  words  to  abridge  it.  — - 

Per  Curiam^  Rule  absolute,  (a)        ^but^ 

ThtBisbop  of 

WvRCtlTSll. 

Tapping  and  Bickardsan  were  in  support  of  the 
rule. 

(a)  Ste  Philips  v.  Atrj^  %  T.  JR.  349.    Ai  visitor,  it  is  incidental  to 
deprive  as  well  as  to  correct  oflences. 


The  Kino  against  The  Justices  of  D£VOn.       nmnd4sy, 

Nov.  13  d. 

/^IFFORD  moved  for  a  rule  nisi  for  a  mandamut  to  An  appc* 

^^      ...  .  1    .  not  lie  to 

the  justices  to  enter  contmuances  at  theur  next  quitter  k 
quarter  sessions,  upon  an  appeal  against  an  order  for  ^|^^f|^ 
the  relief  of  a  pauper,  which  appeal  the  justices  had 
dismissed  at  the  last  sessions,  conceiving  that  they  had 
not  any  jurisdiction  in  the  matter.  He  referred  to 
Bun/i  Just,  (a)  for  the  author's  opinion  that,  notwith- 
standing the  determination  in  Bex  v.  North  Shields  (2), 
an  appeal  lies  against  an  order  for  relief;  for  Bum  says 
that  the  great  fundamental  statute  of  43  £/£«.  c.  a.  i.  6. 
gives  an  appeal  for  any  thing  done  by  the  justices  in 
relation  to  the  relief  of  the  poor ;  which,  by  the  rule 
that  acts  in  pari  materid  are  to  be  taken  together  and 
considered  as  one  entire  actt  may  seem  to  include  this 
case  concerning  the  order  of  maintenance.  He  also 
speaks  of  such  appeals  as  of  a  practice  than  which  no- 
thing was  more  common  at  the  sessions;  and  Bex  v. 
JVooditertan  (c)  is  one  instance  of  it.    The  reason  af- 

(4  VoLiv.  1x7.  aist  edit.  {h)  Doug.  331. 

(0  Bsmardit$.  207^347* 

F  f  3  signed 
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1 8 1 5.        signed  in  Rex  v.  North  Shields  for  not  giving  the  appeal, 

—.  lest  while  the  matter  is  in  suspense  the  poor  should 

gainst        Starve,  does  not  hold,  because  the  order  continues  in 

The  Justices  of 

Devon.         force  until  altered  by  legal  authority.    And  the  43  Eliz. 

does  not*  seem  to  have  been  adverted  to  in  that  case. 

Here,  if  there  be  no  appeal  there  is  no  remedy ;  for  the 

objection  to  the  order  is,  that  it  is  to  a  wrong  parish ; 

yet  if  the  overseers  acting  upon  this  were  indicted  for 

disobeying  the  order,  the  Court  would  not,  upon  such 

a  proceeding,  try  a  question  of  boundary. 

Per  Curiam,  If  in  every  case  of  an  order  for  relief 
an  appeal  will  lie,  this  will  divert  the  funds  designed 
for  tlie  relief  of  the  poor  into  other  channels.  This 
order  is  not  in  perpetuum^  it  is  to  pay  until  farther  order^ 
and  why  cannot  the  overseers  go  back  to  the  quarter 
where  it  was  made^  and  point  out  that  the  pauper's 
residence  is  in  another  parish,  and  obtain  a  fresh 
order? 

Rule  refused. 
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1815. 


Payler  and  Others  against  Homersham.        ^^^  ^ 

DEBT  on  bond,  dated  28th  oijune  1811,  for  1500/.   Aicleaiecon. 
taincd  in  a 

The  defendant  pleads  a  release  of  the  7th  of  No'  deed,  which  re- 

wmher  18 12.      Replication  prays  oyer  of  the  release,  fendant  stood 

rhich  recites  that  the  defendant,  on  the  day  of  the  date  er^^at/^^^^ 

liefeo£  stood  indebted  to  his  creditors  in  divers  sums  '*!"*l.f""L 

'  set  to  their  rc- 

if  money,  as  set  airainst  their  respective  names  there-   »p«ctiTc  namcf, 

•^  ^  ^  and  thai  they 

mder  written,  and  was  unable  to  make  fall  or  present   ha<i  agreed  to 
tadftfaction  thereof,  and  that  the  creditors  had  agreed   ant  151.  in  the 
fith  him  to  take  155.  in  the  pound  upon  the  whole  of  SiM^oleonihcir* 
lirir  respective  debts,  and  thereupon  the  creditors,  in   ^Jh^'eb^*  ^f "' 
sonftideration  of  i  cs.  in  the  pound  upon  the  whole  of  crcdUorf,  in 

•^  r  i  cc  nsiderttion 

heir  respective  debts,  paid  to  them  by  the  defendant  of  the  said  151^ 
before  the  execution  of  the  release,  each  and  every  of  p^id  to  them 
liem   did   release  the  defendant  from   all  manner  of  ing**the*^e?caie, 
ctions,  causes  of  action,  suits,  debts,  claims,  and  de-  *f*ih*,J,^^d^J^ 
lands  in  law  and  equity  which  they  or  any  or  either   lea^c  defendant 

from  ail  man* 

f  them  had  against  him,  or  thereafter  could,  should,  ner  of  actions, 

r  might  have  by  reason  of  any  thing  from  the  begin*  and  demands 

ling  of  the  world  to  the  date  of  the  release.     And  eqiu^^.  which 

gainst  the  plaintiiTs' names,  among  the  rest  of  the  ere-  thcyoraMyor 

liltors,  was  set  the  sum  of  21482.  is.  9^.,  as  the  amount  against  him,  or 

thereafter  could^ 
should,  or  might 
hmftt  bv  reason  of  any  thing  from  the  beginning  of  the  world  to  the  date  of  releasCt 
was  held  to  release  nothing  hut  the  respcctire  debts,  and  all  actions  and  demands 
kovching  them ;  for  tlie  general  words  of  release  have  reference  to  the  particular  recital, 
and  shall  bo  governed  by  it. 

Therefore  where  to  debt  brought  by  plaintiflTs  on  defendsnt's  bond,  the  defendant 
pleaded  this  release,  held  that  plaintifTs,  in  their  replication,  might  pkad  that  the  bond 
wlis  given  by  the  defendant  with  others  as  a  security  for  the  repaynocnt  of  bills  drawn 
upon  them  by  the  defendant,  and  for  monies  advanced  to  him,  and  that  the  sum  set 
a^hist  their  names  in  the  release  was  tkie  to  them  from  the  defendant  on  the  day  of  the 
ruease  on  his  own  account,  and  the  monies  intended  to  be  secured  by  the  bond,  although 
part  was  due  at  the  time  of  executing  the  release,  were  not,  nor  was  any  part  included 
or  meant  by  them  or  by  defendant  to  be  induded  in  the  sam  set  sfgaiost  their  names  or 
in  the  release. 

F  f  4  of 
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i8i5.        of  their  demand.    The  replication  also  prays  oyer  of 

•■•■■^         the  bond  and  condition,  which  was  a  joint  and  several 
Patlkr 
t^mti        bond  given  by  the  defendant  nud  others  to  the  plain- 

oMBKtuAM.  ^|g^  ^j^  ^  condition  reciting  that  the  plaintifb  had 
agreed,  in  the  way  of  their  business  as  bankers^  to 
accept  and  pay  the  drafts  of  one  Hametty  not  exceed- 
ing 1500/.,  nor  drawn  for  any  longer  time  than  three 
months,  and  that  the  obligors  had  agreed  to  execute 
the  bond  as  a  security  for  the  repayment  of  audi 
money ;  and  the  condition  was  to  repay  to  the  plaintifi 
tihe  amount  of  all  such  notes  and  bills  as  Harnett  should 
make  payable  by  them,  and  to  pay  to  them  such  far* 
ther  sums  as  they  should  advance  to  Hamett^  or  on  his 
account,  or  for  which  he  should  stand  indebted  to  them» 
and  to  indemnify  them  from  all  sums  of  monqr  vhicfa 
they  should  advance  to  Hametty  and  against  all  costs 
on  account  thereof.  And  the  plaintiffi  plead  that  the 
2148/.  IS.  9^.  set  against  their  names  subscribed  to  the 
release^  was  the  sum  in  which  the  defendant,  on  the  day 
of  the  date  of  the  release^  was  indebted  to  them  upon 
his  own  account,  and  that  the  monies  secured  or  in- 
tended to  be  secured  by  the  bond,  although  a  great 
part  thereof  was  due  and  -payable  to  them  at  the  time 
of  the  execution  of  the  release,  were  not  nor  waa  any 
part  thereof  included  or  meant  by  them  or  by  the  de» 
fendant  to  be  included  in  the  sum  of  11482.  u.  pd,  or 
in  the  release^  nor  was  the  sum  of  155.  in  the  pound,  or 
any  other  composition  or  sum  ever  paid,  or  agreed  to 
be  paid  to  the  plaintifis,  or  to  be  accepted  by  them^  for 
or  in  respect  of  any  monies  secured,  or  intended  to  be 
secured  by  the  bond.  And  the  plaintiflb  went  on  to 
iiqigest  breaches  on  the  bond,  via.  the  refusal  of  the 
oUigors  to  tt^9Lj*  Hamete$  drafts  made  payatde  by 
'io  tlicnif 
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beniy  and  alio  to  pay  them  the  moniei  advanced  to        1815. 


HOMtlll«AM« 


Patlik 

Demurrer  and  joinder.  dymir 

And  the  question  was,  whether  the  release  was  a  bar 
>  lliis  action. 

JBartuwaUf  in  support  of  the  demurrer,  insisted  that  it 
rai^  for  that  the  general  words  of  the  release  ought  not  to 
e  restrained,  by  the  particular  recital,  to  the  2148/.  is. 
A;  for  they  are  large  enough  to  embrace  as  well  fu- 
are  as  present  demands,  and  there  is  nothing  inconsist- 
nt  in  a  creditor's  accepting  a  composition  in  lieu  of  all 
lamands  whatever.  And  the  rule  for  the  construction 
if  all  instruments  is  this,  that  they  shall  be  construed  so 
s  lo  give  effect  to  every  part,  which  cannot  be  done  in 
his  case  ]qrithout  extending  the  words  of  the  release  to 
iiture  demands ;  for  otherwise  what  becomes  of  the 
rords,  <*  which  they  thereafter  could,  should,  or  might 
ave^"  and  which  demand  the  plaintifis  consent  to  re* 
iaaa.  There  is  indeed  another  rule  laid  down  in  Bac. 
EBr«  (a)  which  may  seem  to  bear  against  this  construe- 
009  tIs.  that  where  there  is  a  particular  recital  in  a 
sedf  and  then  general  words  follow,  the  general  worda 
laB  be  qualified  by  the  particular  recital ;  but  the  case 
r  Botheram  v.  Craitiejf  (&),  which  is  dted  immediataly 
|«r  that  position,  shews  that  it  is  not  universally  so^ 
id  that  the  force  of  a  word  of  general  meaning  is  not 
I  be  controlled  by  the  intention  of  the  par^ ;  as  if 
Mfe  be  a  rdease  of  all  reliefs,  AdieSf  and  amerceMtnts^ 
lit  shall  bar  an  action  of  debt  upon  an  obligation,  for 
lie  wovd  duijf  works  an  extinguishmeftt  of  the  bond  at 

(#)  MfU^e,  K.  {f)  Crt.  Eiig.  jTC^    Oven,  71.  S.  C. 

V 

.    .,  .law. 
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1815*        law.    And  in  Knight  v.  Ccle  (a),  where  it  was  held  that 
the  general  words  released  only  the  particular  thing 


Patlkr 

ngeauit        knowledged  to  be  received,  and  not  the  action  then  at 

HOMlBfOAM. 


bar,  that  was  because  the  action  was  in  a  different 
from  the  thing  released,  and  there  must  be  special 
words  to  release  what  he  hath  as  executor ;  and  accord- 
ingly Lord  Holt  declared,  if  it  had  not  been  in  the  case 
of  an  executor,  the  release  would  have  operated  as  a 
bar.  (5)  And  he  denied  the  case  in  t  Boll.  Ab.  409^ 
cited  by  Tanfield  to  be  law  (c) ;  and  Gregory  J.  seems 
to  have  been  the  only  Judge  who  adopted  it  as  an  un- 
qualified proposition,  that  the  general  words  shall  be 
restrained  by  the  particular.  Thorpe  v.  Thorpe  {d^ 
was  more  a  question  touching  what  words  shall  make  a 
condition  precedent,  than  whether  general  words  shall 
amount  to  a  general  release;  and  in  Trerni^.'lngramj 
though  it  is  stated  in  2  Mod.  2^1.  that  judgment  was 
given  for  the  plaintiff,  yet  it  appears  by  the  report  of  the 
same  case  in  1  Ventr.  {e\  and  also  in  2  Lev.  {f)^  that 
not  any  judgment  was  given. 

Lord  Ellenborouoh  C.  J.  I  do  not  find  that  Lord 
HoU^  when  he  denied  the  authority  of  the  case  from 
BolTs  Abr.f  denied  also  the  position  of  Gregory  J.  that 
the  general  words  of  a  release  may  be  restrained  by  the 
particular  recital.  Common  sense  requires  that  it 
should  be  so,  and  in  order  to  construe  any  instrument 
truly  jrou  must  have  regard  to  all  its  parts,  and  most 
especially  to  the  particular  words  of  it    I  am  sony 

t«)  I  5&nv.  150.    $LeiK%fi.    sMviLzyy,  Ih)  i^w.isn* 

{c)  iSbow.iss*  {d)  Salk.  171.    xLd,Ray,%^S' 

(f)  ^14-1  by  the  name  of  totbil  ▼•  Ingram. 
(/)  axo.,  by  the  name  of  Ingram  v.  Brcy, 

there- 
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therefore  to  find  that  the  case  cited  from  Lord  RoUe        181  c. 
was  said  not  to  be  law,  because  it  seems  to  me  to  be  as        ■ 
sound  a  case  as  can  be  stated.     The  argument  for  the         mhut 
defendant  is,  that  this  not  only  releases  him  from  tjie    HouctsMAM. 
obligation,   but  his  sureties  also;  but  the  replication 
avers  that  the  monies  secured  by  the  bond  were  not  in- 
cluded, or  intended  to  be  included  in  the  release ;  whidi 
ayerment,  if  it  is  competent  to  the  plaintifis  in  law  to 
make^  puts  an  end  to  the  question.     And  surely  the 
release  being  of  an  aggregate  sum,  which  is  compounded 
of  several  debts,  the  plaintiffs  may  aver  of  what  it  is  or 
is  not  compounded. 

Bayist  J.     There  is  no  doubt  but  a  particular  re- 
cital in  a  deed  will  restrain  the  general  words. 

Per  O^anij  Judgment  for  the  Haintiffi. 

Manyat  was  to  have  argued  for  the  plaintiffi. 


The  King  against  The  Sheriff  of  Middlesex^  -MSwi^r, 

^^  '  Now,  17  th. 

in  a  Cause  of  Pouchce  v.  Lieven. 

nPHE  capias  was  returnable  on  the  first  return  of  this  The  sberiflfmar 

term,  and  on  the  7th  of  Novnnber  the  sheriff  was  bring  in  the 

ruled  to  return  the  writ,  and  on  the  i  ith  returned  cepi  ^^^^  ^^^  ^^^ 

corpusy  upon  which  the  plaintiff  on  the  same  day  served  ^*  ^^^^^*^^ 

him  with  a  rule  to  brincr  in  the  body ;  and  on  the  1 7th,  time  for  pat- 

bail  not  having  justified,  obtamed  an  attachment.    The  expired. 
time  for  putting  in  bail  expired  on  the  i  oth.    And  upon 
a  rule  nisi  for  setting  aside  the  attachment  for  irregu- 
larity, on  the  ground  that  the  rule  to  bring  in  the  body 

should 
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MlOOlBttS. 


should  not  have  been  served  the  same  day  that  tb0) 
sheriff  returned  cepi  corpus,  because  the  sheriff  had  the 
whole  of  the  day  to  return  the  writ, 

Campbell^  who  shewed  causCf  insisted  that  aa  theldBia 
for  putting  in  bail  had  expired,  this  practice  waa  re- 
gular. 

Cbntyn,  in  support  of  the  rule,  cited  Bex  v.  SkergfTqf 
London  (a),  where  he  said  the  Court  had  determined  it 
to  beirr^;ular,  for  the  sake  of  congruity  iq>on  the  fiMe 
of  the  proceedings.  He  also  referred  to  Hidckimirm 
Hird{b)f  and  said  that  the  cases  cited  in  TUfc 
Prac.  (c)  in  favour  of  this  practice  were  only  MS& 


Per  Curiam,  (d)    It  is  now  the  settled  ig|jrtinri|  I 
in  all  cases  where  the  time  for  putting  in  Sail  haa 
pired,  the  plaintiff  may  rule  the  sheriff  to  bring  u  the 
body  on  the  same  day  that  be  returns  eqd  earpm. 
The  difference  betwixt  this  case  and  JBer  v.  SkerijffTqf 
London  is,  that  there  the  time  for  putting  in  bail  H^ 
not  expired. 

Rule  discharged. 


(«)  %£i$it  %4t. 
(#)  301.  Ith  edit 


M  sT.Jt.  479' 

(i)  JUmfur  J.iru  ihatau 
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I 

1815, 


Bates  agaimt  Winstanley  and  Another.       rmtdty, 

Xou  aSth. 

^^RESPASS  against  the  defendantSy  justices  of  the  a  charter 

peace  for  the  county  of  Leicester ^  for  causing  the  diction  to  bo!' 

.  plaintiff's  goods  to  be  distrained  for  payment  of  a  ^f Vdittrict 

county  rate  imposed  by  the  mainstrates  of  the  county  ?°*  within  th« 

J  *^  J  ^  J    borough,  with- 

luum  certain  knds  called  the  South  Fields  in  the  parish  o»^  words  of 

eicIusiTc  jnrU- 

of  SL  Mary  in  Leicester.      Plea  not  guilty.      At  the  diction,  does 
trial  there  was  a  verdict  for  the  plaintiff  by  consent,  county  justices 
subject  to  the  opinion  of  the  Court  upon  the  following  dui;^c?t^o"V^* 


county  nte ; 
therefore, 

Leicester  is  an  ancient  borough  and  body  corporate^   where,  by 

,    .        1  ,    «,  1        iT  ,        ,  charters JSfiw.4. 

and  m  the  ^XhEdw.^.  the  kin^  by  letters  patent,  and  ^.7.  to  the 

{[ranted  to  %e  borough  (inter  alia)  That  the  mayor  and  /^("s/cr.^the 

Hmr  of  the  more  discreet  burgesses,  together  with  the  Ji^^"if»v J'St- 

recorder,  should  be  justices  of  the  peace  within  the  said  cjo'^^c  jurfsdic- 

'  ^  /^  ^  tion  within  the 

borough,  and  the  precincts  and  limits  of  the  same,  to  borough,  with 

-  vi  .*.!.  51.1*  "**"  intromit- 

hear  and  determme  felonies,  trespasses,  and  other  misde-  tant  ai  to  the 
meanors,  with  a  clause  of  non  intromittant  as  to  the  jus-  !nd"bV»iother 
tioes  of  the  county.  In  the  20th  Hen.  7.  the  king^  reciting  ^n"o"ut  &*c. 

within  the  pa- 
rish of  St.  Mary t 
in  Lticester,  are  put  under  the  government  and  jurisdiction  of  the  borough  justices, 
saving  to  all  persons  their  rights  and  jurisdictions :  Held  that  tlie  justices  for  the  county 
of  LeiceUef  might  well  impose  a  county  rate  upon  a  part  of  the  parish  of  St.  Marj,  whidi 
lies  srithin  the  county,  and  not  within  the  borough,  although  a  rate  in  the  nature  of  a 
co«aty  rate  had  been  previously  imposed  for  the  came  time  by  the  borough  justices ; 
aod  although  it  appeared  that  in  one  instance  only,  in  1684,  this  part  of  the  parish  had 
contributed  to  the  rate  for  the  county  at  large,  and  that  from  1768  to  the  present  time 
rates  in  the  nature  of  county  rates  had  been  assessed  upon  the  parish  at  4arge  by  the  bo- 
rough justices;  for  before  the  charter  £lix.  this  part  of  the  parish  could  not  have  beea  contii« 
.  batory  to  the  borough  ratef»  and  must  have  been  by  law  contributing  to  the  county  rates, 
and  the  charter  did  not  vary  the  place  to  which  it  should  contribute  from  the  county  to  the 
borovgli ;  and  though  there  was  no  poor  rate,  or  petty  constable,  or  other  peace  officer 
for  this  part  of  the  parish,  out  of  which  the  late  might  be  levied  by  stat.  14  G.  s. 
g,  29.9  yet  the  statute  does  not  on  that  account  transfer  the  right  from  the  county  to 
the  botough  justices,  and  the  44  G.  3.  c*  34.  4. 9.  (local  act)  sMppiies  any  defect  which 
there  aight  be  in  xs  G.  s.  c.  19.  to  warrant  the  levy. 

by 
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1 8 15*        by  inspeximus  the  above  charter,  granted  exclusive  ju- 
—""        risdiction  to  the  boroucfh  mnfi:istrates  over  the  suburias, 
againu        HI  the  Same  manner  with  a  nou  mtromittant  clause. 
In  the  41st  jE/Zz.  the  queen  granted  a  new  charter  to 
the  borough,  and  extended  the  jurisdiction  of  the  bo- 
rough magistrates,  and  amongst  other  things  granted, 
that  the  mayor,  recorder,  and  four  last  aldermen  who 
served  the  office  of  mayor,  should  be  justices  of  the  peace 
in  the  borough,  and  the  liberty  and  precincts  of  the 
same,   and  should  have  power  to  hold  sessions,  &c. 
"  Et  vUerius  pro  meliori  regimine  et  gubematiane  pre^ 
dicti  burgi^  ac  omnium  et  singtdorum  bttrgensium^  inhabit' 
tantium^  commorantium^  et  residentium  infra  eundem  bur^ 
gum^  volumus  et  concedimus  quod  cmnia  et  singula  dcmusj 
edificioj  messuagia^  terras^    tenemental  et  Jiet^editamenta 
qwBcunque  situata^jacentiai  vel  existent ia  Hfjjf  infra  parO" 
ckiam  Sancta  Margareta,  Sfc.    quam    infra  parochias 
Sanctd^  Maria,  Sancti  Leonardi,  4*^.  in  eodem  burgo,  per 
quodcunque  aliud  nomen,  vel  alia  nomina,  vocantur  sive 
nominantur,  necnon  omnes  burgenses,  inkabitantesj  camtno' 
ranteSf  et  residenteSf  in  eisdem  parochiis,  et  locis,  sive  in 
eorum  atiqua,  pro   tempore,    et  de  tempore  in  tenants 
cxistentes,  de  cetero  in  perpetuum  sint,  erunt,  et  reputa- 
buntur  fore,  sub  regimine,  potestate,  gubematione,jurisdiC' 
tiane,  correctione,  et  coercione  majoris,  baUivorum,  et  bur^ 
gensium  burgi  pradicti,  et  successorum  suorum,  et  quod  ma' 
Jar,  ballivi,  et  burgenses  burgi  predicti,  et  successores  sui, 
deinceps  in  perpetuum  habeant,  gaudeant,  et  utantur^  om^ 
nibus  ef  sinr^lis  eisdem  consimilibus  juribus,  libertatibus, 
preeminentiis,  et  Jurisdictionibus,  in  omnibus  et  singulis 
eisdem  parochiis  Sanctce  Mdrgareta,  Sanctis  Maria,  ifc. 
qualia  et  qua,  ac  in  tarn  amplis  modo  et  forma,  proul 
iidem  major,  ballivi,  et  butgenses,  virtute  karum  literarum 
nostranm  patentium,  aut  aliorum  progenitorum  nostro^ 

4*  rum. 
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habere^  uti^  et  gaudere  possintf  atd  debent^  in  1815. 
f/redicto  burgo,  out  in  aliquo  membroj  parle,  vel  parcelloj  ^~— • 
^fmdem  burgi.  Ita  tamen  quod  hac  prasens  concessio  gainst 
nomra  non  sit  ad  prepiduium  nostrorum  fuet-edumj  out 
mKcessorum  nosironim^  salvis  etiam  omnibus  et  singulis 
€Otporibus  carpoi-atis  et  politicise  ac  aliis  personis  qmbus- 
^Mnque^  ac  alia  persona  cuicunque^  omnibus  jttribusj  liber- 
toHbuSf  preeminenliiSf  et  jurisdictionibus  quibuscunque 
aliis  quam  predictis  mqjorif  ballivisy  et  bmgensibus  {ut 
frrfatwn)  concessis^  qua  ipsiy  aut  eorum  aliquis^jure  et 
legitime  habuerint  et  gavisi  Juerint  ad  confectionemy  et 
tempore  con/ectionis,  harum  literarum  nostrarum  patent 
Hurny  in  tarn  amplo  modo  et  forma^  prout  si  ha  nostra 
litera  patentes  nunquam  habita  vel  facia  Juissent, 
Tbe  queen  also  confinued  to  the  mayor,  &c  all  and  sin- 
gular masmiay  Ifc.  libertates^  liberas  consuetudines,  pri^ 
wilegiajjranchesiasy  immunitates,  exemptionesy  etjurisdic- 
Ucnes  whatsoever,  which  the  corporation  theretofore  had, 
or  ought  to  have  enjoyed,  within  the  borough,  and  the  su- 
burbs, limits,  and  precincts  of  the  same,  by  reason  of  any 
former  charters  or  prescription.  These  charters  were  ac- 
Qtpted,  and  have  been  acted  upon,  and  are  still  in  force. 
The  South  Fields  are  a  part  of  the  countjr  o(  Leicester,  and 
not  within  the  borough,  but  are  within  the  parish  of  St. 
Maryy  in  Leicesterj  and  have  always  been  assessed  to 
the  poor  rates  of  that  parish  by  the  overseers  appointed 
by  the  justices  for  the  borough,  who  have  exclusive  ju- 
risdiction over  the  entire  parish  of  St.  Mary,  except  the 
fknih  Fields,  and  Bromkinstharpe,  and  over  the  South 
Heldsy  and  Bromkinsthorpe,  have  a  concurrent  jurisdic- 
tion with  the  county  justices.  The  land-tax,  and  other 
paritam^itary  taxes,  payable  in  respect  of  the  South 
tkldsj  have  always  been  assessed  by  commissioners  for 
the  county,  and  the  entire  proceedings  in  respect  of 

such 
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1815.  such  taxes  have  always  been  with  the  commissioiiers  of 

"  the  county  exclusively.     There  was  no  house  upon  the 

Miahst  South  FieldSj  nor  any  inhabitant  resident  ther^  untR 

WiKiTAwttT.  ^j^^  y^^  J  g^^^  ^^^  j^^  ^^y  constable  or  other  parochiid 

officer  ever  been  appointed  distinctly  for  the  Souik 
FieldM.    Rates  in  the  nature  of  county  rates  have  been 
assessed  by  the  magistrates  of  the  borough  at  their  ge- 
neral quarter  sessions  upon  the  parish  of  5^.  Mary  horn 
the  year  1 768  (when  rates  in  the  nature  of  county  ratet 
were  first  imposed  in  the  borough)  until  the  present 
time»  and  have  been  paid  out  of  the  poor's  rates  col^ 
lected  for  the  parish  of  St.  Mary  generally,  to  which 
poor's  rate  the  South  Fields  have  contributed.      No 
rates  in  the  nature  of  county  rates  have  ever  been  paid 
to  the  county  in  respect  of  the  South  Fields^  with  this 
exception,  that  in  1684  the  judges  of  assj»  imposed 
two  several  fines  of  1000  marks,  and  aooo  marks,  upon 
the  inhabitants  of  the  county,  because  there  was  no 
gaol,  and  such  fines  were  apportioned  and  levied  upon 
the  several  parishes  and  places  in  the  county,   and^ 
among  the  rest,   i/.  25.  was  assessed  upon  the  Soutik 
Fields^  and  a  special  receiver  of  these  fines  was  ap- 
pointed by  commissioners  under  letters  patent  ofjac.  2.f 
which  receiver  duly  accounted  for  the  whole  amount  of 
them,  and  by  order   of  the  quarter  sessions  for  the 
county  paid  the  balance  to  the  county  treasurer.     The 
case  also  stated  the  passing  of  44  G.  5.  c.  34.  (local  act), 
a  copy  of  which  was  annexed,  and  that  the  justices  of 
the  peace  for  the  county,  at  their  general  quarter  ses- 
sions holden  after  Easter  1 8 1 1,  made  one  general  rate^ 
as  and  for  a  county  rate,  whereby  they  assessed  every 
parish,  township,  liberty,  and  place,  within  the  county, 
andt  among  others,  the  South  Fields^  and  that  the  South 

Fields 
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^elds  had  before  been  rated  by  a  rate  made  by  the         i3i«) 

borough  justic(irs,  in  the  nature  of  a  county  rate,  for  the 

same  period  of  time  for  which  the  rate  so  assessed  by         a^edasi 

^  Win  STANLEY, 

the  county  justices  was  made  (a).  The  plaintiff  was  one 
of  the  overseers  of  the  poor  of  Si*  Mary%  and  an  occu- 
pier of  land  in  the  South  Fields^  and  this  distress  was 
made  upon  him  by  virtue  of  a  warrant  granted  by  the 
defendants  to  levy  the  said  county  rate.  If  the  Court 
are  of  opinion  that  the  plaintiiFis  entitled,  a  verdict  to 
be  entered  for  is.  damages,  otherwise  a  nonsuit. 

The  question  made  upon  this  case  was,  whether  the 
rate  imposed  by  the  county  justices  upon  the  Smitk 
Fields,  was  lawfully  imposed  by  them ;  which  ^as  ar* 
gued  by  Denman  for  the  plaintiff  against  the  rate,  and 
by  Reader  for  the  defendants  in  support  of  it  Tlie 
argument  ibr  tlie  plaintiff  was  in  substance  this:  — ^  The 
power  of  the  county  justices  is  not  extended  by  12  G.  2. 
c.  29.  (general  county-rate  act)  to  such  a  district  as 
this;  for  the  act  {s.  i.)  directs  the  rate  to  be  assessed 
upon  every  town,  parish,  or  place ;  and  (s.  2.)  that  it 
shall  be  paid  out  of  the  poor's  rate;  or  (5. 3.)  if  there  be 
no  poor's  rate,  shall  be  levied  by  the  petty  constable  or 
other  peace  officer  belonging  to  the  same;  so  that  the 
Scuth  Fields  must  be  either  a  town,  or  parish,  or  a  place 
having  a  poor'9  rate,  or  having  a  petty  constable  or 
other  peace  officer,  in  order  to  give  the  county  justices 
jurisdiction.  It  is  admitted  that  it  is  not  a  town  or 
parish,  nor  a  place  having  a  petty  constable  or  other 
officer;  and  that  it  has  no  poor's  rate  out  of  which  this 

{a)  It  WIS  agreed,  upon  the  argumenti  that  this  fact  shonhl  be  in- 
fprCcd. 

Vol.  IV.  Gg  ^        /\      rate 
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Bates 
4igdnst 

WlMITANLIT. 


rate  may  be  levied,  U  plain  from  considsring  ibal  the 
poor's  rate  is  for  the  parish  of  St.  Marj/%  at  large,  and 
not  for  the  South  FiMs^  and  tiiat  the  parish  at  large  is 
not  contributory  to  the  county  rate^  but  is,  under  &e 
charter  of  JS&'x.  and  by  virtue  of  this  act,  explained  by 
the  13  G.  2.  c.iS.  s.j»  to  he  assessed  by  the  boiou^ 
justices  to  a  separate  rate,  in  the  nature  of  a  county 
ratet>  And  the  jurisdicti<Mi  of  the  county  justices  ia  not 
aided  by  the  44  6. 3.  ^  34  (local  act),  because  there  is  a 
saving  in  that  act  (i.  14.)  of  the  jurisdiction  of  the  bo- 
rough justices  as  it  stood  before,  adiy,  Granting  tliat 
die  county  justices  have  a  concurrent  jurisdiction  with 
die  borough  justices  to  rate  the  South  Fields^  yet  the 
borough  justices  having  already  exercised  it  by  impoe- 
ing  a  rate  for  the  very  same  period  for  which  tUs  rate 
is  now  imposed,  the  power  of  the  county  justices  is  fi»r 
this  time  gone,  according  to  the  principle  establulied 
in  Rex  v.  Sainsbury.  {a) 

For  the  defendants  it  was. answered,  that  if  the 
borough  justices  had  no  jurisdiction  to  impose  a  rale^ 
in  the  nature  of  a  county  rate,  on  the  So>Hih  Fidds^ 
the  argument  founded  upon  the  priority  of  their  iex* 
ercise  of  it,  was  at  an  end.  That  the  borough  jus- 
tices neither  before  nor  since  the  12  6.  a.  c,2j).  had 
any  jurisdiction  to  impose  this  rate  upon  the  South 
Fields.  For  the  charter  of  Eliz.  only  gave  them  a  con- 
current jurisdiction  in  the  commission  of  the  p^icc  with 
the  county  justices,  but  not  to  rate  land^  trithln  liie 
county  which  were  not  before  rateable  by  them,  but  on 
the  contrary  were  rateable  by  the  countjr  justices  for 
several  of  the  purposes  now  included  in  die  coun^ 


(tf)  4  7*.  i?.  451. 
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rate;   as  for  repairing  of  bridges,    by  22//.  8.  r.  5.,         1815. 
and  for  relief  of  prisoners  in  the  county  gaol,   by       — 

Bates 

1 4  Eliz.  c.  5.     Neidier  did  the  i  a  6. 2.  r.  29.  enlarge         agaiast 

^XTlN  STANLEY 

their  jarisdiction  oTer  these  lands;  for  its  intention  was 
only  to  facilitate  the  assessing,  collecting,  and  levying 
of  coun^  rates,  and  with  this  view  to  give  power  to  the 
justices  to  consolidate  under  one  assessment  the  several 
purposes  for  which  before  then  several  assessment  used 
to  be  made;  and  it  appears  by  136.  2.  c.  18.  that  the 
same  power  was  intended  to  be  given  to  the  justices  of 
liberties,  &c.  within  the  limits  of  their  commission;  but 
these  lands  never  were  within  the  limits  of  the  commis- 
sion of  the  borough  justices  to  assess  them  for  any  of 
the  purposes  mentioned  in  the  first  act.  This  being  so^ 
it  follows  that  they  must  be  liable  to  be  assessed  by  the 
county  justices ;  and  whatever  difficulties  might  have 
existed  in  collecting  or  levying  the  rate  under  the 
12  G.  2.  are  now  removed  by  446.3.  c.  34.  (local 
act)  5.9. 

Cur.  adv.  vulL 

Lord  EiXBMBOROUGH  C.  J.  on  this  day  delivered 
the  judgment  of  the  Court. 

This  was  an  action  of  trespass  against  two  jus- 
tices of  the  county  of  Lekesierj  for  distraining  for 
a  county  rate,  imposed  by  the  county  magistrates,  upon 
oertain  lands  in  the  parish  of  St.  Mary  in  Leicester, 
called  the  South  Fields  g  and  the  question  was  whether 
the  county  magistrates  could  impose  the  rate  upon 
those  lands.  It  was  admitted  in  the  argument,  though 
not  stated  in  the  case,  that  the  magistrates  for  the 
borough  of  Leiceste)-  had  previously  imposed  a  rate 

G  g  2  upon 
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1815.         upon  these  lands  in  the  nature  of  a  county  rate,   dor 
"         the  same  period  of  time  for  which  the  rate  wa»  levied 

yf^oiust  by  the  county  justices;  so  that  the  questiou  is  iiar- 
rowcd  to  this  point,  whether  the  county  justices  can 
impose  the  rate,  after  a  previous  rate  imposed  and 
levied  by  the  borough.  The  South  Fields  are  within 
the  county  of  Leicester^  but  not  within  the  borough ; 
and  the  borough  justices  have  a  concurrent  juris- 
diction there  with  the  county  justices,  but  not  an 
exclusive  jurisdiction.  By  charters  4  Ed.^.  and 
20  H.  7.  the  borough  justices  have  an  exclusive 
jurisdiction,  with  a  non-intromittant  as  to  the  county 
justices,  within  the  borough  of  Leicester^  its  precincts, 
limits,  and  suburbs,  and  by  charter  41  EUz.  all  bouses, 
&c.  within  certain  parishes  including  that  of  St.  Maty 
are  put  under  the  rule,  government,  jurisdiction,  &c.  of 
the  mayor,  bailiffii,  and  burgesses,  of  the  borough  of 
Leicester^  with  a  saving  to  all  persons  whatsoever  of 
their  rights,  liberties,  preeminences,  and  jurisdictions* 
llie  South  Fields  are  within  the  parish  of  St.  Mary  \\\ 
Leicester^  and  have  always  been  assessed  to  the  poor's 
rate  of  that  parish,  by  the  overseers  appointed  by  the 
borough  justices,  and  no  parochial  officer  has  ever 
been  appointed  distinctly  for  those  fields.  The  only 
instance  in  which  those  fields  ever  contributed  to  the 
rate  for  the  county  at  large,  before  the  rate  in  question 
was  imposed,  was  in  1684,  when  upon  a  fine  on  the 
county  for  want  of  a  proper  gaol,  1/.  25.  was  assessed 
specifically  upon  these  fields.  There  was  no  house 
upon  the  South  Fields  till  1804,  and  there  were  no 
rates  upon  the  rest  of  the  parish  of  St.  Mary  in  the 
nature  of  county  rates  till  1768.     From  that  time  such 

rates 
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rates  have  been  assessed  upon  the  parish  by  the  bb-         1815. 


Patfs 


rough  magistrates.    County  rates  are  in  general  assessed 
in  counties  under  the  provisions  of  1 2  G.  2.  c.  29.,  and  nxninst 

tiiere  is  a  special  act  ni  the  present  reign,  44  G.3.  c.34., 
\trhich  contains  some  provisions  for  the  county  in 
question,  the  county  of  Leicester'.  The  object  of 
12  G.  2.  c.2(;.9  was,  not  to  impose  new  rates,  but  to 
facilitate  the  assessing,  collecting,  and  levying  those 
that  were  previously  imposed;  and  for  that  purpose, 
instead  of  separate  rates  for  the  several  purposes  for 
which  rates  under  former  acts  were  imposed,  there  was 
to  be  one  general  rate  to  answer  all  the  ends  and  pur- 
poses of  former  acts.  There  is  no  intention  (in  the  act) 
to  vary  the  obligation  to  pay,  or  the  right  to  receive ; 
the  persons  before  liable  to  pay,  were  still  to  be  liable 
to  pay,  and  the  persons  entitled  to  receive,  were  still 
to  be  the  persons  so  entitled.  No  part  of  the  act  im- 
plies a  contrary  intent  Two  of  the  rates  included  in 
this  consolidation,  viz.  the  bridge-ratc,  and  the  rate  for 
poor  prisoners  in  gaols,  were  imposed  by  statutes  of  an 
earlier  date  than  the  charter  which  gave  the  borough 
justices  a  concurrent  jurisdiction  in  the  South  Fields^ 
viz.  the  former  by  22  H.  8.  c.  5.  and  the  latter  by 
14  Eliz.  C.5.  5.37.  The  first  of  these  statutes,  that  of 
H.  8.9  authorizes  the  taxation  of  every  inhabitant ;  but 
2  Inst.  702.  is  an  express  authority  that  the  occupation 
of  lands,  without  residence,  is  sufficient  within  this 
clause  to  make  a  man  an  inhabitant  and  liable  as  such. 
So  that  there  can  be  no  question  but  that  before  the 
charter  of  14  Eliz.  the  occupiers  of  lands  in  these 
SotUh  Fields  were  liable  to  taxation  in  respect  of 
county  bridges.     Tlie   stat.    14  Eliz.  impose-  the  tax 

C;  g  3  lor 
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1815.        for  poor  prisoners  upon  every  parish;  and  the  atetiite 
— "~        for  county  gaols,   11  &  12  fT.  3.  c.  19.  s.  i.  upon  the 
against        Several  hundreds^  lathes,  wapentakes,  rapes,  ward%  or 
other  divisions  of  the  county,  with  an  exception  as  to 
persons    inhabiting  in    any   liberty,    city,    town,    or 
borough  corporate  having  common  gaols  for  felons, 
and  commission  of  assize  or  gaol  delivery  of  such  felons ; 
and   12  /i/zn.  slat,  2.  c.  23.  (which  is  recited  in  126.  2.) 
directs  that  the  money  to  be  raised  under  that  act, 
shall  be  raised  by  such  ways  and  means  as  money  for 
county  gaols  or  bridges.     The  money  for  county  gaols 
therefore  is  assumed  to  be  the  subject  of  levy  in  the 
same  manner  as  the  money  for  bridges  is,  and  which 
by  Stat.  H.  8.  is  by  taxation  made  upon  every  inhabitant 
within  the  county,  and  by  construction  upon  occupiers 
of  land,  though  not  resident,  as  inhabitants.     Before 
the  charter  of  Eiiz.  therefore^  these  SotUh  Fields  were 
liable  in  the  hands  of  their  occupiers  to  contribute  in 
respect  of  bridges.    There  is  nothing  in  this  charter  to 
vary  their  liability,   nor   is  there  any  thing  in  this 
charter  to  exempt  them  from  liability  to  the  county  in 
respect  of  those  rates  which  were  imposed  between  the 
charter  and  the   12th  of  Geo.  2.     The  charter  does 
nothing  more  than  entitle  the  borough  justices  to  act 
as  justices  in  a  place  in  which  before  they  could  not 
have  acted,  but  it  does  not  make  that  place  less  a  part 
of  the  county,  nor  does  it  contain  a  word  which  implies 
that  that  place  is  not  still  to  be  contributory  to  the 
county  to  the  same  extent  as  before,  and  it  would  be 
inconsistent  with  the  saving  in  that  charter  of  the  rights 
of  all  persons  whatsoever  to  hold  that  it  tintitled  the 
borough  to  take  away  from  the  county  its  claim  upon 

thib 
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this   place  for  contribution.     The  12th  Geo.  2.  does         1815. 
not  in  express  terms  give  any  power  to  borough  magis* 


Bates 


tratesy  and  if  it  gave  them  any  power  by  implication,  it  agmmt 
could  only  be  to  levy  where  they  could  before  levy,  and 
for  sums  to  which  they  were  before  entitled.  But  the 
statute  of  the  succeeding  year  13  G.2.  c.  18.  5.7.  throws 
great  light  upon  this  point  It  recites  that  doubts  had 
arisen  whether  12  G.2.  extended  to  liberties  and  fran- 
chises not  within  the  jurisdiction  of  the  commissions 
of  the  peace  for  the  counties  in  which  such  liberties 
and  franchises  were,  and  so  never  did  nor  were  liable 
to  contribute  to  the  said  county  rates,  and  then  it  pro- 
vides that  where  any  liberties  or  franchises  have  com- 
missions of  the  peace  within  themselves,  and  are  not 
subject  to  the  jurisdiction  of  the  commissions  of  the 
peace  for  the  counties  in  which  they  lie,  and  do  not, 
nor  did  before  12  G.2.  contribute  to  the  rates  made 
for  the  said  counties,  the  justices  of  the  peace  of  such 
liberties  and  franchises  within  the  respective  limits  of 
their  con^missions,  may  exercise  the  powers  given  by 
12  G.2.  In  such  liberties  and  franchises  tlicrefore  (in 
whidi  a  contribution  to  rates  made  for  the  counties 
existed  before  the  1 2  G.  2.,  and  which  liberties  and 
franchises  have  only  a  concurrent,  not  an  exclusive 
jurisdiction,)  the  justices  of  such  liberties  and  franchises 
have  no  power  under  this  latter  act,  inasmuch  as  these 
do  not  fall  within  the  circumstances  to  which  alone  the 
proviso  in  the  act  is  declared  to  extend.  And  where  the 
jurisdietion  is  within  certain  limits  exclusive,  and  in 
others  concurrent  only,  the  power  of  the  justices  of 
those  liberties  and  franchises  must  be  confined  to  those 
parts  in  which  the  jurisdiction  is  exclusive.     The  mis- 
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1 8 15.         chief  of  giving  them  the  power  where  they  had  a  coil— 
"7""^  current  jurisdiction  only  might  in  many  cases  be  ex^ 

a^/iiiiit         cessive;  for  if  they  had  a  concurrent  jurisdiction  over 
the  whole  county,  they  mighty  if  the  Plaintiff's  argument, 
were  right  in  this  case»  anticipate  and  appropriate  to 
themselves   the  whole   county   rate.      The   Plaintiff's 
argument   is   founded    upon  the  supposition  that  the 
rate  in  respect  of  the  South  Fields  must  either  be  paid 
out  of  the  poor's  rate  for  the  parish  at  hu'gc,  which 
would  be  unjust,  or  that  there  was  no  mode  of  raising 
it  under  12  G.2.,  and  that  if  it  could  not  be  raised  for 
the  county  at  large  under  12  G.  2.  it  is  not  liable  to  be 
so  raised  under  the  44th  of  G.3.  c.34.     We  accede  to 
the  observation  that  it  would  be  unjust  to  have  the 
payment  made  out  of  the  poor's  rate,  because  that  would 
be  casting  the  burthen,  not  solely  upon  the  South  FieldSj 
but  upon  that  part  of  the  parish  which  is  within  the 
borough  and  subject  to  the  exclusive  jurisdiction  of 
the  borough  justices;  and  supposing  it  may  be  true 
that  no  rate  could  have  been  raised  upon  these  South 
Fields  under  the  provisions  of  12  G.2.,  because  there  is 
no  petty  constable,  or  other  peace  officer  belonging  to 
these  South  Fields^  and  the  only  mode  of  raising  the 
rate,  (where  it  is  not  to  be  paid  out  of  the  poor  rates) 
pointe<l  out  by   12  G.2.,   is  under  5.3.,  by  direction 
from  the  sessions  to  the  petty  constable,  or  other  peace 
officer  belonging  to  the  place  for  which  the  rate  is  to 
be  levied,  which  wc  are  not  satisfied  is  the  case,  inas- 
much as  the  high  constable  might  levy  it;  it  does  not 
follow,  however,  from  this  defect  in  12  G.  2.,  if  it  be  a 
defect,  that  the  right  is  to  be  transferred  from  the 
county  to  the  borough.     There  was  no  intention  in 

1 2  G.  2. 
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11  G. 2.  to  divest  the  county  of  any  part  of  the  ratea        i8ir. 

which  were  before  payable  to  it,  and  this  supposed         

defect  is  not  confined  to  these  Sotdh  Fields,  but  extends         ®^^*! 
to  every  place  within  the  county  which  had  no  poor  Wihstamlit, 
rate,  petty  constable,  or  other  peace  o£Scer,  and  this 
defect  is  completely  remedied  by  the  local  act  44  G.3. 
C.34.     That  act  sect.  9.  expressly  provides  for  assessing 
all  estates,  within  all  and  every  the  parishes,  townships, 
liberties,  precincts,  hamlets,  extrap-parochial  and  other 
places  within  the  county;  it  directs  the  sessions  to  tax 
every  parish,  township,  liberty,  precinct,  hamlet,  extra- 
parochial  place  and  other  places  within  the  county,  ac- 
cording to  tlie  annual  rent  and  value  of  the  estates  within 
the  same,  as  they  shall  appear  upon  the  returns  under  the 
property  tax.     It  enacts  that  in  any  parish,  &c.  where 
there  is  no  poor  rate,  the  sessions  may  direct  the  sum  to 
be  rated  and  levied  on  the  inhabitant  or  inhabitants,  or 
occupier  or  occupiers  of  lands  therein,  (using  terms  in  the 
singular  number  to  include  places  in  which  there  may 
not  be  more  than  one  individual  inhabitant  or  occu- 
pier,) and  the  chief  constable  is  authorised,  in  case  of  non- 
payment, to  levy  the  same  by  distress  and  sale  of  the 
goods  and  chattels  of  such  inhabitant  or  inhabitants, 
occupier  or  occupiers ;  and  it  makes  a  similar  provision 
(sect.  ID.)  though  there  is  a  poor  rate,  if  it  does  not 
apply  separately  and  distinctly  to  the  place  which  is  to 
pay  the  county  rate.     The  proviso  in  this  act  that  it 
shall  not  give  jurisdiction  to  the  county  justices  over 
any  places  within  the  borough,  which  before  that  act 
were  subject  to  the  rates  in  the  nature  of  county  rates 
imposed  by  the  borough  justices,  falls  in  with  the  de- 
fendants' argument  that  these  South  Fields  are  to  con- 
tribute 
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tribute  to  the  county,  because  they  are  not  within  the 
borough,  and  because  they  ware  never^by  low  iolgect 
to  the  borough  rates.  In  as  much  therefore  as  iMfbie 
the  charter  of  Elizabeth  these  South  Fields  could  nel 
haye  been  contributory  to  the  borcMigfa  rates,  aad  aiiiit 
hxve  been  by  law  contributory  to  the  rates  lor  the 
county ;  as  that  charter,  if  it  could  hare  varied  tbe 
place  to  which  they  should  contribute,  from  the  oomitj 
to  the  borough,  does  not  appear  to  hare  bad  any  .audi 
intention;  as  the  12th  Geo.  2.  could  hare  had  no  such 
intention,  and  as  the  44th  6^0.3.  supplies  any  defect 
there  might  have  been  in  12  Geo.  2.  to  warrant  the 
levy ;  we  are  of  opinion  that  these  South  Fields  were  by 
law  contributory^  not  to  the  borough,  but  to  the  eooBty 
rat^  and  that  the  levy  in  question  was  therefore  war- 
ranted by  law,  and  consequently  that  there  muit  be 
judgment  of 

N<mrait 


TuesJay, 

Certiorari 
granted  at  the 
instance  of  the 
Attorney-Ge- 
neral on  behalf 
of  a  prisoner 
to  remove  an 
indictment  for 
inurder>  found 
against  him  at 
the  sessions  for 
the  city  of  J?0- 
Chester;  aUo  a 
habeas  corpus 
to  bring  the 
prisoner  into 
tliis  court. 


The  King  against  Thobias. 

HTHOMASi  who  was  a  marine  on  board  one  of  his 
Majesty's  ships  of  war  lying  in  the  Medioajfy  was 
indicted  at  the  sessions  for  the  city  of  Rochester  in  Octo^ 
ber  last  for  the  murder  of  T.  Moore  on  the  said  river, 
at  Chatham^  within  the  liberty  and  jurisdictictn  of  the 
said  city,  and  pleaded  not  guilty,  and  his  trial  was  post- 
poned on  account  of  the  absence  of  several  matoiai 
witnesses  on  his  behalf. 

On  a  former  day  in  this  term.  The  Attomey  General 
moved  for,  and  obtained  a  rule  nisi  for  a  certiorari,  to 

be 
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bedveeted  to  the  justices  of  oyer  and  terminer,  and        1815. 
gaol  delivery,  &c.  of  the  said  city,  to  ronmve  the  said 

The  KiMo 

indictment,  &c  and  also  the  coroner's  inquisition,  into  jigaiiut 
thm  oourt,  and  also  for  a  habeas  corpus  to  remove  the 
prisoner,  (he  being  in  custody  in  the  gaol  of  tlie  city.) 
And  in  support  of  this  application  he  produced  an  affi- 
davit from  the  prisoner  disclosing  circumstances  whence 
tlie  Court  might  be  induced  to  think  that  he  would  not 
have  an  impartial  trial  at  the  sessions.  He  also  said 
that  application  had  been  made  to  the  Court  below  to 
order  this  indictm^U  and  inquisition  to  be  filed  with 
the  officer  of  the  county  of  Kent^  as  the  next  adjoining 
county,  and  to  remove  the  prisoner  to  the  gaol  of  the 
county,  in  order  that  he  might  be  tried  by  a  jury  of  the 
coonty,  pursuant  to  38  G.  3.  r.  ;2.5.  3.,  but  a  doubt 
had  arisen  with  the  justices,  whether,  their  jurisdiction 
not  being  a  ceTan^jurisdition,  (there  being  no  county 
of  the  city,  nor  any  sherifl^)  they  had  power  by  the  act 
80  to  do.  And  as  to  the  present  application,  he  ob- 
served that  by  stat.  14H.6.C,  i.  justices  of  msiprius 
have  power  in  all  cases  of  felony  and  treason  to  give 
judgment  of  acquittal  or  attainder  at  the  day  and  place 
where  the  inquisitions  are  taken,  and  there  to  award  ex- 
ecution to  be  made  by  force  of  the  same  judgments; 
so  that  the  stat.  25  G.  2.  r.  37.  which  requires  sentence 
to  be  pronounced  in  open  coort,  immediately  after  the 
conviction  of  any  person  who  shall  be  found  guilty  of 
murder,  does  not  impose  any  difficulty,  because  this  re« 
cord,  when  removed  hither,  may  either  be  tried  at  bar, 
or  if  sent  to  the  assizes  to  be  tried  before  the  justices  of 
nisipriuSf  they  may  give  sentence  instantetj  and  award 
execution.      He  admitted,  however,  that  he  had  not 

found 
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1815.        found  any  instance,  where  a  person  had  been  tried  and 
*""^""       convicted  of  murder  at  nisi  priuSj  thouirh  there  were 

The  Kino  ^  ^ 

against        cascs  of  felouy.  (a) 

Thomas.  __ 

Topping 

(d)  The  following  cases  were  furnUhed  by  Mr.  Dealtry  : 

Eaiter  term  18x0.  A  writ  of  certiorari  issued,  at  the  iostmnce  of 
tiic  crown,  to  remove  an  indictment  from  the  quarter  sessions  for  the 
county  of  Southampton^  ajjainst  William  Ogilvj,  for  feloniously  stealing 
30  pounds  weight  of  candles,  the  property  of  his  majesty.  The  de- 
fendant, being  in  Chelmsford  g:aol,  a  writ  o^  habeas  corpus  issued  to 
brin£  him  into  the  Court  of  King's  Bench  ;  and  he  being  brought  up 
in  the  following  term,  pleaded  not  guilty,  and  was  committed  to 
fftttchester  gaol.  The  record  went  down  for  tiial  at  nisi  prios  before 
Wood  B.,  at  the  summer  assizes  for  Hampshire  in  18x0,  and  Ogilvy^ 
being  conricted,  received  sentence  in  the  Court  of  King's  Bench  in 
Michaelmas  term  following,  to  pay  a  fine  of  one  shilling,  and  to  be 
kept  to  hard  labour  in  the  house  of  correction  at  Winchester  for  six 
months. 

Where  the  crown  defends  a  person  indicted,  the  Attorney -Gene  nil 
is  equally  entitled  to  a  certiorari  to  remove  the  indictment,  as  a  pri- 
rate  prosecutor  would  he,  or  as  he  would  be  if  prosecuting  for  the 
crown.  Rex  v.S/anujrd,  Hil.  31  Geo,$.  4  Term  R.  s6i.  And  at  the 
instance  of  d':fendants,  where  an  impartial  triul  is  not  likely  to  be 
had,  the  Court  has  granted  writs  of  certiorari  to  remove  die  indict- 
ment from  the  Courts  below,  in  order  for  trial  at  the  astizes. 

ooth  November  17S6.     Mr.  Rous  moved,  on  behalf  of  Johit  Ward,  for 

a  writ  of  certiorari  to  remove  ^u  indictment  for  petty  larceny,   found 

against  him  at  the  sessions  lioldcii  for  the  borough  of  Colchester^  in  the 

county  of  Essex ,  upon  an  affidavit  shewing  that  the  defendant  was 

UGt  guilty  of  the  fact,  and  that,  from   the   prejudice  of  the  recorder, 

and  the  town  clerk,  whose  advice  the    mayor  takes  in  all  cases  that 

come  before  him  for  trial,  he  cannot  hare  a  fair  and  impartial  triaL 

Having  pleaded  not  guilty  at  the  sessions,  he  applied  to  be  bailed  Kill 

the  next  sessions  to  try  the  indictment,  but  the  recorder  refused,  and 

committed  him  as  a  felon ;  but  he  has  since  been   brought  before  a 

judge  by  writ  of  habeas  corpus,  and  admitted  to  bail  for  bis  appear* 

ancc  at  the  next  sessions  at  Colchester,    The  Court  granted  a  rule  to 

shew  cause ;  but  no  cause  being  shewn,  the  rule  was  made  absolute, 

and  the  indictment  being  removed,  the  defendant  pleaded  not  guilty 

in  the  Court  of  King's  Bench,  and  the  record  went  down  to  be  tried 

at  the  assizes  for  the  county  of  £ssex,  where   the  defendant   was 
acqnitted. 

In 
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Topping  and  JLawes^  who  now  appeared  for  the  jus*         1815* 
tices.  submitted  to  what  the  Court  should  think  fit,  only      ^^  ., 
they  stated  that  the  justices  were  not  aware  of  any         against 

Thoma$« 

prejudices  subsisting  against  the  prisoner,   and  referred 

to 


In  Trimtj  vacation  1798,  Lord  Kenyan  granted  a  writ  of  certiorari 
to  remove  an  indictment,  found  at  the  midsummer  quarter  sessions  of 
the  peace  for  the  county  of  Cumberland^  against  William  Bam  Esq.  and 
Charles  Cohbe  Churchy  clerk,  for  feloniously  stealing  muskets,  bayonets, 
and  cutlasses,  of  the  value  of  60/.,  at  the  instance  of  the  defendants; 
and  ihey  having  pleaded  not  guilty  in  the  Court  of  King's  Bench, 
were  tried  at  the  asstae\  holden  for  the  county  of  Cumberland  in  the 
snmmcrof  i799»  and  being  acquitted,  judgment  was  in  Micbjelmas 
term  1799  entered  up  for  ihem  in  the  Court  of  King's  Bench. 

id  January  iZof^  Mv,  Attorney  General  having  granted  a  warrant 
for  an  application  to  be  made  to  the  Lord  Chief  Justice,  or  other 
Judge  of  the  Court  of  King's  Bench,  for  a  writ  of  certiorari  to  remove 
an  indictment  against  Samuel  Jones^  an  officer  of  the  eicise,  for  felo- 
niously stealing  90  pounds  weight  of  hay.  Lord  Ellenborougb  was  at- 
tended on  the  3d  of  January  upon  this  application,  when  his  Lordship 
(directed  enquiry  to  be  made  as  to  the  recognizance  taken  in  the  case 
of  ^tfwand  Churcbf  above  refeired  to;  and  his  Lordship  being  ag^in 
attended  on  the  5th  of  January,  took  a  recognizance  by  four  manncap- 
tors,  in  40L  each,  for  the  appearance  of  Jones  in  the  Court  of  King's 
Bench  to  answer  the  indictment,  and  signed  a  fiat  for  the  writ 
of  certiorari.  The  indictment  being  accordingly  removed  into  the 
Court  of  King's  Bench,  the  defendant  there  pleaded  not  guilty,  and 
was  tiied  at  nisi  prius  at  the  spring  assizes  for  Gloucester sbire,  and 
acquitted. 

The  following  authorities  are  ezpress  that  an  issue  joined  in  the 
Court  of  King's  Bench  in  a  criminal  pro&ecution  must  be  tried  at  the 
bar,  unless  Mr.  Attorney-General  grants  his  warrant  for  a  trial  at 
nisi  prius,  viz.  Micb,  3  Ann.,  Regina  v.  BatikSt  Knt.,  6  Mod,  246.  ////. 
Car.l*  FayrTvetber*i  CiSCt  Cro.Cnr.i4%,  Trin.  %f^  Eliz.,  Xnevil  tnd 
Taylor'h    case,    %  Leon.   110.      Fitzherlert*s    Natura   Brevtum^    546. 

a  Just*  4x4* 

Several  indictments  for  misdemeanors  have  been  removed  from  the 
sessions  of  the  peace  for  ihc  city  oi Rochester  into  the  Court  of  King's 

Bench, 
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to  the  considerfttion  of  the  Court  the  clameB  ti  the 
governing  charter  of  the  city,  {Car.  i.  16301)  by 
^tunu  which  the  mayor,  recorder,  eldest  alderman,  and  last 
mayor,  are  appointed  justices,  with  power  to  asy 
two  or  three,  of  whom  the  mayor  or  recorder  to 
be  one,  to  enquire  of  all  murders,  ieloniet,  &c.  com- 
mitted within  the  city,  liberty,  and  precincts  thereof, 
and  to  be  justices  of  gaol  delivery  of  the  dty,  so  that  all 
writs  be  directed  to  the  minbters  of  the  mayor,  and  by 
them  executed  without  any  writ  to  the  sheriff  of  Keni^ 
with  a  non  intromittant  as  to  the  keepers  of  the  peace 
and  justices  of  oyer  and  terminer,  in  the  county  of 
Kent.  '''.' 

The  AUomey^Generalj  Park^  and  Jerois  contra,  de- 
nied that  the  effect  of  the  charter  was  to  take  away  the 
power  of  this  Court  to  remove  the  indictment,  or  the 
prerogative  of  the  crown  to  have  it  removed ;  which 
perhaps  might  have  been  done  by  the  Attorney-Grene- 
ral  ex  officio,  though  it  is  more  proper  that  it  should 
be  done  upon  his  application  by  the  Court.*  And  as  to 
the  trial  of  this  indictment  they  cited  2  Hale  P.  C. 
ch.  6.  p.  39. 40.  ch.  56.  p.  403.  404.  Hawk.  P.  C.  B.  7,. 
ch.  7.  5.  17.  18.  ch.  23*  s.  146.  ch.  42.  s.  4. 

Lord  Ellbnborough  C*  J.  I  have,been  enquiring 
of  jthe  officer  if  the  practice  is,  as  I  supposed  it  to  be^ 


Bcnchi  and  the  defendants  having  there  pleaded  to  is&ue»  ha^e  been 
tr'ed  at  the  assizes  at  MaidsiQHC  /  and  a  man  of  the  name  of  Unitr* 
billf  being  convicted  upon  such  an  indictment  very  lately,  received 
judgment  in  the  Coart  of  King's   Bench.     See  also  R.  f.  Ferry, 

4*  and 
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and  find  that  the  Attorney-General  has  not  the  power  of        1 8i5« 
himself  to  issue  a  certiorari,  but  must  make  application        — — — 

The  Kino 

to  this  Court ;  but  upon  such  his  application  being  in-        agaha 


dorsed,  it  is  a  matter  of  course  with  the  Court  to  grant 
the  certiorari.  This  being  the  practice^  there  can  be  no 
resistance  to  the  certiorari  in  this  case*  Whether  the  At- 
torney-General shall  consent  to  a  writ  of  nisi  prius»  or 
whether  the  prisoner  shall  be  tried  at  the  bar  of  this  court, 
is  a  matter  for  future  consideration.  There  is  no  doubt 
that  he  may  be  tried  by  the  Justices  at  nisi  prius :  the 
authority  of  Lord  Hale  seems  to  be  decisive  on  that 
point.  Although  I  do  not  find  in  the  14th  of  Hen.  6. 
c.  I.  any  words  expressly  empowering  the  Justices  of 
nisi  prius  to  enquire  of  felonies,  yet  certainly  a  practice 
of  this  sort  has  prevailed  from  the  time  of  that  statute 
down  to  the  time  of  the  stat.  25  G.  2.  c.  37.  The 
14  H.  6.  c.  I.  enacts  that  the  justices  before  whom  in- 
quisitions, inquests,  and  juries  shall  be  taken  by  the 
king's  writ  of  nisi  pritis^  shall  have  power  in  all  cases  of 
felony  (within  which  murder  is  included)  and  treason, 
to  give  their  judgments  as  well  where  a  man  is  acquit 
as  where  he  is  attaint,  the  day  and  place  where  the 
said  inquisition,  &c.  be  so  taken,  and  from  thenceforth 
to  award  execution.  The  justices  therefore  are  em- 
powered by  this  statute  to  go  the  length  of  awarding 
execution  without  remitting  the  transcript  of  the  record 
to  this  Court,  though  it  seems  they  may  return  the 
postea  into  the  King's  Bench,  and  there  judgment  may 
be  given.  The  25  G.  2.  c  37.  indeed  which  makes 
immediate  sentence,  and  execution  the  next  day  but 
one  after  sentence,  necessary,  except  for  reasonable 
cause,   seems  to  confine  this  jurisdiction  in  cases  of 

murder 


Thomas. 


TUOMAI. 
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1815*        murder  in  a  great  degree  to  the  judicature  which  tries 
"        the  ofieDce.     But  with  this  at  present  we  have  notbinir 

The  Kmo  "^  ^ 

f^aimst  to  do.  We  think  that  the  Attorney  Creneral  is  entitled 
to  the  certiorari,  and  as  a  consequence  to  the  habeas 
corpus. 

Per  Curiam^  {a)  Rule  absolute,  (b) 


{a)  Dsmpier  J.  was  ab sent. 

{k)  The  prisoner  (as  we  were  informed)  was  afterwards  tried  at  th^ 
Kent  spring  assizes,  before  BayUy  J.  At  nisi  prius,  and  was  found  auilty, 
siil^ect  to  1  point  reserved. 


END   OF   MICHAELMAf)   TERM. 


CASES 

ARGUED  AKO  DETERMINED 

Court  of  KING'S  BENCH, 


IN 


Hilary  Term, 


In  the  Fifty-sixth  Year  of  >the  Reign  of  George  III. 


IN  the  last  vacation  Mn  Justice  Chambre  resigned 
lits  seat  upon  the  bench. 

A  few  days  before  the  commencement  of  this  term 
Mr.  Justice  Heath  died  at  his  house  in  Bedfbrd^Square, 

At  the  beginning  of  this  tertia.  James  Allan  Parkj  Esq. 

was  called  Serjeant,  and  gave  for  Iiis  motto  <*  gfui  leges 

Juraque  seroat^  and  was  appointed  to  succeed  Mr.  Jus* 

tice  Chambre  as  one  of  His  Majesty's  Justices  of  the  Court 

of  Common  Pleas»  and  was  afterwards  knighted. 

On  Saturday  the  3d  of  Fdirtiary^  Mr.  Justice  Damr 
pier^  who  had  been  prevented  by  severe  illness  from  at- 
tending the  sittings  sXSerjeantsf  Inn»  or  during  any  part 
of  this  term,  died  at  his  house  in  Montague*  Place. 

Ntm  erit  pr^fixio  tibh  V^  scriboy  hoc  novum^  ilbm 

mdUusrei^quajiddemesseiinhisartibusdeqmbusalU 

quid  exisOmare  possemf  vudem  au$  ignarum  esse  visfnru 
Vol.  IV.  H  h  At 


1816. 
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1816.  At  the  end  of  the  term  Charles  Abbott  Esq.  was  called 

— ■""         Seijeant,  and  gave  for  his  motto  "  Laborey'  and  w» 

appointed  to  succeed  Mr.  Justice  Heatk  as  one  of  His 

Majesty's  Justices  of  the  Court  of  Common  Pleas,  and 

was  afterwards  knighted. 


Ex  parte  Jo^'Es  and  Others. 


If  the  oames  of 
two  partners  in 


TJ  PON  the  petition  of  Jones  and  others  to  the  Lord 
traaeappeir  Chancellori  praying  him  to  pronounce  certain 

oatliecerUfi.  diips,  and  the  shares  thereof  respectiTely,  in  which 
2  ow1e7s^^7'  S'  Holland  and  T.  S.  WiUiam,  bankrupts,  were  in  any 
tnNicu^do  not  ^"^  interested,  to  be  the  separate  property  of  each  of 
^h^Iri*^  if  ^  ^^  bankrupts,  and  divisible  among  the  respective  se- 
and  ia  what  parate  creditors,  a  case  was  submitted  to  this  Court  for 
several  ow^ers^  their  opinion,  which  in  substance  was  thus : 
emilKd''''  5.  HoOani  9nd  T.  S.  mUiams,  the  bankrupts,  were 
thoagh  the        merchants  and  partners  in  lAVtrpool,  tradine  under  the 

partncfi  naajr  *  ^         . 

derive  title  un-    firm  of  &  HoUond  and  Co.    Holland,  before  he  became 

der  dilTerent  .  1       r^ 

conveyances,  partner  with  IVuliamSf  carried  on  trade  ii^  partnership 

shares  were  with  one  Humble^  under  the  firm  of  HuiMe  and  /£?/- 

uJetmneillh J  *»»^-    The  ship  KingmiU  was  purchased  by  HumbU 

funds,  and  mjj  Holland  of  Ammand  Ca,  who  transferred  it  to 

treated  by  them       ^ 

as  partnership  them  by  bill  of  sale  of  the  1 7  th  of  Sept.  1 808,  and  a  new 
the  partners  be-  Certificate  of  r^istry  of  that  date  was  granted  to  them 
these  shves  ^^'  ^  the  coUcctOT  and  comptroller  of  the  customs  at  ZJ^ 
ridcrcd  as"thc  ^^^H^^ol^  but  neither  the  certificate  of  registry  nor  the  biii 
joint  property,     ^f  ^\q  expressed  that  either  HwnUe  or  HoUand  took 

any  particular  share.    On  the  9th  oiFebma'nf  following, 
Hwnblcy  by  bill  of  saio,  transferred  his  undivided  moiety 


in 
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in  the  ship  to  JViOiamSy  which  transfer  was  indorsed  on         1816* 
the  certificate  of  registry.     The  ship  Mary  (a)  was  re-        "     "^ 
gidtered  at  the  port  of  Liverpool  on  the  8th  of  December        Jonfs, 
1 8o8y  in  the  names  of  Holland^  Mumble^  Matthews,  and 
two  others  (by  name)  as  sole  owners,  the  proportions  of 
each  not  appearing  on  such  register ;  but  in  fact  Htm- 
ble  and  Holland  were  entitled  to  one  half,  and  Matthews 
to  one  eighth.     Holland  and  Williams  afterwards  pur- 
chased from  Humble  and  Holland  their  one  half  for 
900/.,  and  from  Matthews  his  one  eighth  for  250A ;  and 
Humble,  on  the  25th  o£  November  i8op,  by  bill  of  sale, 
transferred  his  interest  therein,  stated  to  be  one*fourth 
part,  to  Holland  and  Williams;  and  Matthews  on  the 
same  day,  by  bill  of  sale,  transferred  to  them  his  inte* 
rest  in  the  ship.    The  purchase-monies  for  these  shares, 
and  also  for  the  share  which  belonged  to  Holland,  were 
paid  by  Holland  and  Williams  out  of  their  partnership 
iunds,  and  the  transfers  of  these  shares  appear  upon  the 
certificate  o£  registry  of  the  said  ship,  and  the  shares 
have  since  been  sold  and  transferred  by  the  assignees  of 
Holland  and  Williams  to  a  purchaser*     The  ship  52/- 
sannah  was  roistered  in  the  names  of  Humble,  Holland, 
and  Strickland,  on  the  8th  of  June  1808,  without  stating 
that  any  particular  share  belonged  to  each.     Strickland 
by  bill  of  sale  {June  14th,  1808)  sold  and  transferred  all 
his  interest,  stated  to  be  one-fourth  of  the  ship,  to  Hum^ 
ble  and  Holland,     Humble  and  Holland  sold  the  ship, 
then  on    a  voyage  to  Martinique,    to  Holland  and 

{a)  There  was  another  ship,  called  The  Lucy,  under  the  same  circum- 
stances  as  the  Mioy. 

H  h  2  mi' 
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jSi6»         Williams,  and  by  bill  of  sale  of  the  7th  of  October  1809 
*"""""        transferred  one  undivided  moiety  or  halfoMUt  or  share 

Ex  parte  ,  ^  .  1  . 

Jones.  thereof  to  Williams i  the  purchase-money  for  which 
was  paid  out  of  the  partnership  funds  of  Holland  and 
Williams  i  and  on  the- ship's  return  t<5  port»  an  indorse* 
meiit  of  this  transfer  was  made  on  the  ^certificate  of 
registry.  The  ship  was  afterwards  sold  by  the  assignees 
of  Holland  and  WilUams,  and  by  the  assignees^  together 
with  Humble,  transferred  by  bill  of  sale  to  a  purchaser 
for  i20o/. ;  /liimd/^  joining  in  the  bill  of  sale,  in  order 
to  transfer  his  legal  interest  in  the  other  undivided 
moiety,  which  by  inadvertence  had  not  been  transferred 
by  him  in  the  bill  of  sale  to  JVilliams,  althou^  the 
whole  of  his  share  therein  had  been  agreed  to  be  pur- 
chased, and  had  been  paid  for  by  HoUand  and  Williams. 
The  interest  oS  HoUand  and  Williams  in  alltheae  ships 
was  considered  by  them  before  their  bankruptcy  as 
partnership  proper^,  was  wholly  paid  for  out  of  their 
partnership  funds,  and  treated  by  them  as  such ;  the 
outfits,  repairs,  and  disbursements  of  the  same,  having 

been  charged  by  them  to  the  debit,  and  the  freight  and 
earnings  carried  to  the  credit,  of  the  partnership. 

The  question  for  the  opinion  of  the  Court  is^  whether 
under  the  circumstances  of  this  case  the  interest  of  the 
bankrupts  in  tliese  vessels,  or  any,  and  which  of  thera, 
is  to  be  considered  as  joint  or  separate  property. 

Richardson,  for  the  petitioners,  contended  that  the 
interest  of  the  bankrupts  in  all  the  ships  was  to  be  con* 
sidered  as  a  separate  interest.  First,  he  said,  that  part- 
owners  of  a  ship  are,  like  partners  in  trader  tenants  in 
conunon,  and  not  joint-tenants,  between  whom  there  is 

no 
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no  survivorship,  but  the  share  of  each  of  them  shall  go        i8t6» 
to  his  executor,  and  the  executor  shall  johi  in  a  writ  with        „ 

11  Ex  parte 

them  who  survive;  nevertheless,  though  they  have  sepa^-        joNit. 
rate  interests,  yet  all  shall  sue  during  their  joint  lives 
for  any  cause  of  action  which  concerns  the  ship,  as  for 
running  it  down ;  and  if  they  do  not,  it  may  be  pleaded 
in  abatement  («)     So  they  shall  all  have  an  action  for 
the  ship's  earnings,  as  for  freight,  &c.   In  like  manner, 
tenants  in  common  may  avow  (6),  or  bring  trespass 
jointly.     But  whether  any  one  be  part-owner  of  a  ship, 
must  be  determined  by  the  register;  for  sincf  the  re- 
gister acts  they  only  can  have  any  legal  or  equitable  title 
whose  names  appear  on  the  rq^ister.     Thus,  if  four 
partners  in  trade  jointly  purchase  and  pay  for  a  ship^ 
but  cause  her  to  be  registered  in  the  names  of  two  only, 
the  i^larest  cannot  be  averred  in  the  four,  iu  order  to 
maintain  an  acdon  on  a  policy  of  assurance  on  freight; 
yet  in  general  an  equitable  interest  is  sufficient  to  main- 
tain such  an  action,  (c)     So  it  seems  a  trust  cannot  be 
raised  in  fiivour  of  persons  not  named  in  the  registo*.  {d) 
So  if  a  ship  be  purchased  by  one  partner  and  registered 
in  his  name  only,  it  shall  enure  as  the  separate  property 
of  that  partner,  although  the  purchase  and  outfit  be 
taken  out  of  the  partnership  fund,  and  the  earnings 
placed  to  the  partnership  account,  {e)    All  which  ded^ 
bions  afford  a  rule  to  govern  the  present  case ;  for  firsts 
as  to  the  KingsmiUj  admitting  that  Humble  and  HoUand 
were  joint-tenants,  when  Humble  conveyed  his  moiety  ta 

{a)  Addison  ▼.  Overcnd,  6  T,  X,  766. 

{t)  CulUy  T.  SptamuM^  2  IL  BU  386. 

(f )  Camden  v.  Andcrftn^  5  T.  J?.  709. 

(i)  Heath  t.  Hutherd^  4  Eoitt  ixo. 

{e)  Cartit  ▼.  Perry ^  6  Vein  739.    Sx  fartt  Talkft  ij  Vcs.  6a 

H  h  3  WiUiam9, 
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1 8 1 6.  TVillianis,  the  bankrupts  {Holland  and  Williams)  becani^ 
— — — -  tenants  in  commoni  each  of  a  moiety,  because  they  took 
joNxs.^  ^y  different  titles  and  at  different  times;  and  these 
moieties  will  ve&t  in  their  respective  creditors. .  In  like 
manner  as  to  the  Mary^  admitting  the  bankrupts  to 
have  been  joint-tenants  of  the  one-fourth  and  one-dghtb 
conveyed  to  them  by  Humble  and  Matthews^  yet  Holland 
held  the  remaining  one-fourth^  as  tenant  in  common* 
Lastly,  the  whole  interest  ofiheSusannd  being  in  Hum^ 
He  and  Holland  by  different  titles,  first  as  joint-tenants  of 
three-fourths,  next  as  tenants  in  common  of  one-fourthf 
by  the  transfer  of  Strickland^  they  convq^  Xo  WiUwms 
an  undivided  moiety,  consequently  Williams  and  they 
are  tenants  in  common  of  undivided  moieties.  From 
ail  which  it  appears,  that  the  bankrupts  are  severally 
entitled  according  to  the  l^;al  interests  vested  in  t||Mi  by 
these  transfers,  and  in  respect  of  which  they  were  named 
in  the  registry ;  for  to  hold  them  entided  to  any  greater 
extent,  would  be  nothing  less  than  setting  up  a  trust 
for  one  in  a  part  for  which  he  is  not  named  in  the  re- 
gistry, because  ke  is  named  for  another  part. 

Scarlett,  contra,  argued  that  the  interest  of  the  bank* 
rupts  was  a  joint  interest.  For  before  the  passing  of 
the  register  acts  (a),  a  parol  contract  accotnpanied  by 
delivery  of  the  ship  was  sufHcient  to  convey  the  interest ; 
and  therefore  the  acts  require  that  the  transfer  should 
be  by  some  instrument  in  writing,  (b)  Wherefore  be<» 
fore  those  acts,  if  two  partners  had  brought  a  ship,  like 
any  other  chattel,  into  the  common  stock,  and  used  it 

(i)  »6  C.  3.  c.  6o;     j4  C.  J.  f.  68.  (*)  J4  <7. 3  f.  68.  j.  14. 


as 
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as  such,  sharing  the  amount  of  profit  and  loss  thereon^         i8i6, 

it  became  the  joint  property  so  far  as  it  regarded  the 

joint  creditors,  though  as  between  the  partners  them-        jo^is. 

selves,  each  might  severally  be  interested  in  unequal 

proportions.     The  register  acts  have  made  no  difference 

in  this   reqpect,    for  they  were  passed  chiefly  with 

a  view  to  prevent  the  existence  of  foreign  interests 

in  British  ships,  and  with  this  view  they  jrequire  the 

name  of  the  owner  and  part-owners  to  be  stated  (a)  ; 

but  this  being  done  the  act  is  satisfied,  neither  the 

nature  nor  the  proportion  of  interest  need  be  stated. 

Provided  all  those  who  are  any  wise  interested  in  the 

ship,  are  named  in  the  registry,  it  concerns  not  the 

public  to  know  in  what  particular  union  or  division  of 

interest  they  stand  towards  each  other;  accordingly 

the  statutes  provide  for  all  transfers  of  the  property  in 

any  ship  from  one  subject  to  another  (6),  but  make  410 

mention  of  the  variation  of  interest  between  part-owners 

themselves.     As  to  Curiis  v.  Perry  and  Ex  parte  YaUop^ 

the  registry  in  both  those  cases  was  in  the  single  name 

of  one  of  the  partners ;  and  this  was  done  in  one  of  those 

cases,  in  order  to  evade  the  provisions  of  a  particular 

act  of  parliament,  rdating  to  the  manner  in  which  the 

ships  were  employed,  (c) 

Bichardsmf  in  reply,  denied  that  the  language  of 
26  G.  3.  c.  60.  s.  1 7.  34  G.  3^  c  68.  s.  14.  16,  17.  would 
be  satisfied  by  applying  it  to  transfers  made  to  new 
owners  only,  and  not  to  interchanges  of  property  among 
former  owners ;  for  the  language  of  them  is,  so  often  as 
the  property  shall  be  transferred  in  whole  or  in  part. 

(j)  16  G.  3.  J.  60.  s.  9,  10. 

{b)  %6  G.  3,  c.  60.  J.  1 7.  34  G'  J*  ^-  68.  J.  I4»  (<^)  Cw//j  t.  Ferry, 

H  h  4  And 


4S6 


CASE6  IN  HILARY  TERM 


i8i6. 

£k  parte 

JONKS. 


And  it  has  been  well  said  that  the  two  acts  oi  pftrlia-^ 
ment  were  drawn  upon  this  policyy  that  k  ia  for  the 
public  interest  to  secure  evidence  of  the  title  to  a  ship 
from  her  origin  to  the  moment  in  which  you  look  back 
to  her  histoxy.  (a) 

Qur.  ad9»  vidt* 


The  following  certificate  was  sent. 

We  have  heard  this  case  argued  by  counady  and 
considered  it,  and  we  are  of,  opinion  that  inasmiich  as 
the  names  of  the  two  bankrupts,  Holland  and  WiUiams^ 
wpgear  on  the  certificates  of  registry  of  each  of  the 
several  vessels,  as  owners  thereof,  the  provisioiis  of  the 
acts  for  the  r^stry  of  shipping  are  satisfied,  and  that 
they  do  not  operate  to  prevent  the  shewing  how,  and  in 
what  proportions,  the  several  owners  were  req[>efsdvely 
intitled,  and  that  the  interest  of  the  bankrupts  in  each 
of  the  ships  mentioned,  in  the  above  case  is  to  be  oon- 
sidered  as  a  joint  property. 

Ellenborough. 
S.  Le  Blanc 
J.  Bayley. 
7th  Dec.  1815.  H.  Dampier. 


{a)  Per  Lord  Eldon,  Ex  f  arte  Tallop,  15  yes^io. 
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1816. 


RowcROFT  against  Lomas.  rueidaj, 

A  SSUMPSIT  for  money  lent.     Plea  non  assumpsit,    <»  Msompsit  for 

.jljL         ,  -  money  due  on 

and  the  statute  of  limitations.     At  the  trial  before  an  accuunuble 

Lord  EUenborough  C.  J.  at  the  Middlesex  sittings  after  ui^in^ofder"to 

last  Trinity  term  the  plaintiff's  demand  was  founded  ^*  t^of^tbrsu- 

vipon  the  following    accountable  receipt^    "  London^  ^^^^^^^J^T' 

29  August  1 803,  received  of  Mr.  T.  Bomcrqft  %oL  to  ac-  witnets,  who 

proved  that  he 

count  for  on  demand."     And  in  order  to  take  it  out  of  olJed  on  de- 
the  statute^  the  plaintiff  produced  a  witness,  who  proved  thewed  him  the 
that  in  18 14  he  called  on  the  defendant  from  the  plain-  jitkod  hinT^  he 
tiffi  and  shewed  him  the  receipt,  and  asked  him  if  he  \"f.^.^^5^^ 

'  ^^  ot  It,  to  which 

knew  any  thinc^  of  it.     The  defendant  answered,  yes,  I   defendant  an- 

/  ®  ,  iweredthathe 

know  all  about  it.     The  witness  then  asked  him  for  the  knew  all  abmt 
.   .       1  •  1   V  1    •  1  it;wiiDe«»thea 

amount,  to  which  he  answered,  it  was  not  worth  a  penny  asked  him  Ibr 

he  should  never  pay  it.     He  admitted  his  signature  to  lo V^ehke 

the  receipt.     The  witness  said,  perhaps  you  have  paid  ^i^'^notw*  uli 

it.     He  answered  no,  never,  he  never  had,  and  never  ^.p^""!*  ^^ 

snould  never 

would}  and  added,  besides  it  is  out  of  date,  and  no  law  p^y  it ;  that  it 
shall  make  me  pay  it.     His  Lordship   inclined   to  tare,  but  that 
think  tins  evidence  insufficient  to  take  the  case  out  of  ^nd  never 
the  statute  but  allowed  the  plaintiff  to  recover,  reserving  17  3"  ^  beSj^  •• 
the  point.    Accordingly  there  was  a  rule  nisi  for  enter-  '**  "^/Sf*"  !^ 
ing  a  nonsuit.  "^  ^^  *^*^ 

make  me  pay 
it  :*'  Held  that 

Topping  and  Abbott^  who  shewed  cause  (a),  argued  was  insufident 

that  inasmuch  as  the  defendant  had  admitted  the  exist-  dex^di!iiV^cJi 

ence  of  the  debt,  he  could  not  insist  upon  this  plea ;  for  a^adinVwied** 

the  rule  is,  that  wherever  there  is  an  acknowledirment  ^"-'^^  but  the 

^  contrary,  that 

the  debt  ever 
{a)  Cause  was  shewn  At  SerjeunW  Inn  bcfoic  tl>i&  tcini.  existed. 

that 
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1816.         tliat  the  debt  remains  unpaid,  this  avoids  the  statuti* 
"         As  if  a  man  says  that  he  does  not  consider  himself  as 

ROWCROFT 

agairM  owing  a  farthing,  it  being  more  than  six  years  since  he 
contracted,  yet  if  he  at  the  same  time  acknowledge  that 
he  has  had  the  thing,  and  has  paid  only  in  part  fiur  it, 
he  shall  be  liable  for  the  residue,  (a)  Or  if  he  say  that 
since  the  debt  became  due,  which  is  more  than  six  years, 
no  demand  was  made,  this  is  such  an  admowledgment 
as  will  warrant  a  jury  in  finding  the  ddit  (b)  In  like 
manner,  the  defendant  in  this  case  has  acknowledged  that 
the  paper  signed  by  him,  which  constitutes  the  debt^ 
has  not  been  discharged,  wherefore  the  law  in  aid  of 
the  moral  obligation  upon  him  to  pay  the  debt  will 
raise  an  implied  assumpsit  to  pay  it. 

Scarlett  and  Richardson^  contra,  after   referring    to 
Coltman  v.  Marsh  (c),  were  stopped  by  the  Court. 

Lord  EixBNBO&ouGH  C.  J.  I  think  we  need  not 
trouble  the  learned  counsel  for  the  defendant,  for  it  ap* 
pears  to  me  that  the  effect  of  this  paper  is  per  se  de- 
stroyed by  the  Le^se  of  six  years.  Something  more 
must  be  proved  than  a  bare  acknowledgment  by  the 
defendant  that  the  thing  is  unsatisfied,  to  give  effect  to 
that  which  is  ^2^  se  destroyed.  The  cases  indeed  have 
determined  that  a  debt,  the  existence  of  which  is  extinct 
through  lapse  of  time,  may  be  revived  by  an  acknow- 
ledgment that  it  is  unsatisfied.  But  there  must  first  be 
some  acknowledgment  that  it  ever  existed.  How  is 
there  any  acknowledgment  of  the  existence  of  this  as  a 
debt  ?  There  is  an  acknowledgment  of  some  semblance 

(a)  Bryan  t.  Horseman^  4  East^  599* 

{})  Ruckir  ▼.  Nannay,  4  Edst^  604.  tu  (c)  ^  Tauni.  ^80. 
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of  claim  against  the  defendant^  by  his  acknowledging         i8i^. 
that  the  writinir  is  his  siirnature ;  but  that  does  not  con- 

^  **  ROWCROFT 

stitute  a  debt,  though  it  may  give  a  colour  for  it.  All  agahsr 
this  however  is  put  an  end  to  by  the  lapse  of  six  years. 
Then  is  there  one  word  proceeding  from  the  defendant 
to  recognize  the  receipt  as  having  at  any  time  a  legal 
and  obligatory  effect?  We  find  on  the  contrary  that 
the  defendant  says  it  is  not  worth  a  penny;  whereas  if 
it  was  ever  worth  any  thing)  it  was  worth  80^,  and 
would  still  be  so*  Besides,  he  adds,  that  it  was  out  of 
date^  and  he  would  stand  upon  the  law.  I  conceive 
him  to  have  said  in  substance,  that  this  was  a  paper 
which  originally  was  never  worth  any  things  but  was  ^ 
nullity,  and  upon  which  he  never  was  liable ;  besides, 
says  he,  if  I  was  liable,  I  am  discharged  by  the 
statute.  Almost  all  the  cases  upon  this  subject  go  upon 
the  same  ground  as  Bryan  v.  Horseman^  where  the  de« 
fendant  stood  upon  the  statute^  it  being  more  than  siK 
years  since  he  contracted,  but  in  the  same  breath  ac« 
knowledged  that  he  had  had  the  wheat,  and  had  paid 
only  in  part  for  it,  and  that  part  remained  due.     Every 

« 

thing  which  the  defendant  there  alleged  went  to  admit 
in  distinct  language  the  original  foundation  of  the  debt ; 
only  as  to  some  part  of  it,  he  stood  upon  the  statute 
on  account  of  the  lapse  of  time;  the  presumption 
Arising  from  which  was  rebutted  by  his  admission  that 
a  part  was  unpaids  But  here  is  nothing  to  recognise 
lite  existence  of  an  original  debt;  what  it  was  meant  to 
prove,  it  disproves,  importing  the  contrary ;  mstead  of 
reviving,  it  extinguishes  the  debt,  and  draws  the  same 
way  with  the  statute^ 

Le  Blanc 


LOMAS. 
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I  g  i5.  Le  Blanc  J.     The  point  to  which  all  the  cases  hairc 

f  been  directed  is  this,  that  there  must  be  an  acknow- 

^^aUs/^  ledgment  of  the  debt  within  six  years.  TTie  cases 
have  gone  thus  far,  and  we  cannot  go  beyond  theni^ 
and  this  brings  it  to  a  question  in  every  caie^  whether 
there  has  been  an  acknowledgment  of  the  debt  within 
six  years.  The  vice  of  the  argument  in  this  caac^  is  in 
assuming  that  what  the  defendant  said  is  an  acknow- 
ledgment by  him  of  an  obligation  at  a  former  time, 
whereas  in '  the  same  breath  he  denies  that  it  was  an 
existing  debt  at  a  former  time.  In  most  of  the  cases 
we  find  some  admission  to  have  been  made  of  the  debt; 
as  in  the  last  case,  there  was  an  admission  that  the 
party  had  had  the  goods  and  that  part  remained  un- 
paid. But  here  the  defendant  when  he  acknowledged 
his  signature,  said  that  he  never  had  and  never  would 
pay  it,  and  he  gives  as  a  reason  that  it  was  not  worth  a 
penny.  Thb  therefore  so  far  from  being  any  admission 
was  a  denial  of  any  pre-existing  debt.  And  to  this  he 
^dded,  ^^  Besides  it  is  out  of  date,  and  no  law  shall  make 
me  pay  it."  These  facts  therefore  do  not  seem  to  me  to 
bring  the  case  within  the  principle  of  former  decisions. 

Bayley  J.  If  a  denial  were  an  acknowledgment  of  a 
debt,  the  plaintiff  would  have  made  out  his  case.  But 
as  this  is  not  so,  we  are  bound  to  hold  with  the  de- 
fendant, and  in  so  doing  we  shall  not  overturn  any  of 
the  cases.  The  plaintiff's  counsel  have  argued  upon 
principles  that  do  not  meet  the  facts  of  this  case. 
It  is  said  by  Mr.  JbbMj  that  whenever  the  defendant 
by  his  acknowledgment,  admits  the  existence  of  the 
debt,  thb  is  su£Scient  to  take  it  out  of  the  statute.  I 
agree  to  that ;  but  then  I  ask,  where  is  any  such  ad- 

'  mission  ? 
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mission?  Again*  Mr.  Topping  argues,  if  you  first  shew         x8i6. 
that  a  debt  existed,  an  acknowledgment  that  it  is  un-        ' 
paid  is  sufficient  to  take  it  out  of  the  statute.     This         agaitist 
also  I  am  not  disposed  to  deny ;  but  again  I  ask,  where 
is  the  admission  that  a  debt  ever  did  exist      The 
statute  of  limitations  proceeds  on  a  presumption,  that 
n'hen  a  debt  is  really  due,  a  party  is  not  likely  to  suffer 
six  years  to  elapse  without  procuring  an  acknowledg- 
ment of  it.     It  therefore  contemplates,  that  where  there 
is  no  such  acknowledgment,  this  must  be  either  from  the 
debt's  having  been  discharged  without  taking  a  receipt, 
or  from  there  never  having  been  any  debt.     Now  in 
this  <:ase  the  whole  conversation  distinctly  imports  that 
this  never  was  a  debt,  but  was  a  security  given  without 
any  consideration.     For  what  else  is  to  be  collected 
from  the  defendant's  declaring  that  it  was  not  worth  a 
penny,  and  that  he  never  had  and  never  would  pay 
it  ?  This  clearly  looks  to  a  case  where  a  cause  of  action 
never  existed   upon   the   instrument.      In  Bryan  v. 
Honeman  the  defendant  relied  on  the  statute  of  limit- 
ations only,  but  in  the  same  breath  admitted  that  26U 
were  due ;  therefore  he  had  taken  a  wrongs  view  of  the 
statute,  because  the  statute  was  not  intended  to  protect 
a  party  from  a  debt  acknowledged  to  be  existing,  but 
only  where  the  presumption  arising  from  the  lapse  of 
time  is,  that  it  never  did  exist,  or  if  it  did,  that  it  has 
been  discharged.     Therefore  when  the  defendant  in 
that  case  admitted  the  debt,  he  admitted  that  this  was  a 
case  to  which  the  statute  according  to  its  spirit  did  not 
apply. 

Rule  absolute. 
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'Tueiday,  SeBAG   dgaVlSt  AbITBOL. 

Jan.  »3d. 

A  bill  of  ex-  A  f  the  trial  of  this  cause  before  Lord  EUenbarough 

change  payable  ±\  ^ 

at  a  banker's  C.  J.  at  the  Londofi  sittings  after  Trinity  term,  tbf 

ID  J[tO$ulcil% 

which,  by  rea-  question  was,  whether  the  defendant  was  entitled  to  set 

muiatd,  was  not  off  I  oo/.,  the  amount  of  a  bill  of  exchange  accepted  by 

l^nthut  the  plaintiff-    The  bill  was  drawn  by  the  defendant, 

the  acceptor  ^^^^  accepted  by  the  plaintiff,  on  the  27th  ofNatk  1812, 

montht  after-  payable  to  the  order  of  the  drawer  three  months  after 

wards  infornscd  ^^ 

of  its  being  mis-  date,  at  Whitehead  and  Co.%  bankers,  London.     The 

not  to  be  di^  ^^11  w&s  never  presented  at  Whitehead's  for  pajrmeDt, 

that^e'drawer  °^^  ^^^  payment  demanded  of  the  plaintiff;  and  it  ap* 

might  set  it  off  peared  that  the  defendant,  in  answer  to  a  letter  written 

m  an  action  *^  ^ 

brought  against  by  the  plaintiff  in  May  or  June  1 8 1 4,  requestinir  that  the 

nim  by  the  ac-  "^         /  *  o       . 

ceptor, although  bill  might  be  returned  to  him,  informed  the  plaintiff 

whose  house  that  it  had  been  mislaid.  It  farther  appeared,  that  upon 

payifble  failed  search  made  in  June  and  July  of  that  year,  the  bill  covli 

dth'"aM>^*  not  then  be  found,  but  it  was  afterwards  discovered 

ceptor  had  at  amonff  some  old  papers  of  the  defendant.     In  Navewtber 

all  times  up  to  ®  '^  ^ 

the  failure  of  1814  Whitehead  and  Co.  became  bankrupt,  and  it  was 

balaoce  in  their  admitted  that  the  plaintiff  had,  at  the  time  when  the 

w  weTSf  *°^  bill  became  due,  and  up  to  the  time  of  Whitehead'% 

aocepttncc.  bankruptcy,  a  balance  in  their  hands  more  than  suffi* 

cient  to  pay  the  bill.  There  was  a  verdict  for  the  plain* 
tiff  for  the  100/,  thus  claimed  to  be  set  off,  and  the  point 
was  reserved. 


Park  in  the  Iftst  term  obtained  a  rule  nisi  for  entering 
a  nonsuit. 

Topping 
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Topping  and  Campbell  shewed  cause  (a),  and  argued,  i8i6« 
that  the  plamtiff  was  discharged  from  fais  acceptance  —— 
upon  two  grounds;  ist,  because  the  bill  being  accepted         n^atHSi 

.,  .11  ,  ABiTEOL. 

payable  at  a  particular  place^  presentment  ought  to 
have  been  made  at  the  place,  Callaghan  v.  j^lett  (6), 
Gammon  v.  Schmoll  {c) ;  for  this  acceptance  is  an  under- 
taking that  he  will  have  funds  at  the  place;  and  accord- 
ingly it  appears  that  the  plaintiff  always,  until  the 
bankruptcy  of  Whitehead j  had  fiinds  there  to  cover  his 
acceptance,  adly,  Granting  that  this  was  not  such  a 
special  acceptance  as  required  a  particular  presentment^, 
yet  being  in  the  nature  of  a  draft  upon  the  banker?, 
according  to  Bishop  v.  Chitiy  (if),  when  a  reasonable 
time  for  receiving  it  is  elapsed,  it  is  always  considered  as 
actual  payment,  otherwise  the  part}'  might  be  obliged 
to  keep  funds  there  for  ever.  Wherefore  in  this  case 
a  reasonable  time  having  elaps^,  it  must  be  taken  that 
the  defendant  gave  credit  to  the  bankers.  Who  having 
failed,  the  loss  shall  be  his  loss,  and  not  the  plaintiff's 
loss.  This  mode  of  considering  the  case  will  leave  the 
authority  otFerUon  v.  Goundry{e)  undisturbed. 

Lord  IIllenborough  C.  J.  Laches  is  a  n^lect  to 
do  something  which  by  law  a  man  is  obliged  to  do. 
Whether  my  neglect  to  call  at  a  hous^  where  a  man 
informs  me  that  I  may  get  the  money,  amounts  to 
laches,  depends  upon  whether  I  am  obliged  to  call 
there.  This  acceptance,  though  it  might  be  an  autho* 
rity  to  the  bankers  to  pay  the  bill,  being  made  payable 
at  their  houses  is  not  in  express  terms  an  order  upon 

(a)  Cause  was  shewn  at  Serjeants*  Inn  before  this  term. 
(h)  3  Taunt.  397.  (c)  5  Taunt,  344. 

{d)  %8tr,it9S-  (0  13  ^«/.  459- 

thciu 
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1816.         them  to  pay,  as  was  tbecase  of  Bishop  v.  Chitfyf  where 
the  lanf^uage  of  the  acceptance  was  immediatdy  that  of 

agaUsi  a  cheque  upon  the  bankers.  I  confess  I  am  unable  to 
see  any  laches  in  the  defendant  upon  either  ground. 
The  pkiintiff  is  informed  the  bill  is  not  to  be  found, 
after  which  there  surely  was  not  any  occasion  for  him 
to  keep  a  fund  at  the  house  where  it  was  made  payable. 
How  can  it  be  said  that  the  plaintiff,  after  notice  that  his 
bill  no  longer  existed,  was  bound  to  keep  money  at  hb 
banker's  to  answer  the  bill  in  perpetttum  ?  It  seems  to 
me,  that  after  such  a  notice  he  was  at  liberty  to  with- 
draw his  funds,  and  therefore  whatever  loss  may  happen 
to  him  by  keeping  them  there,  must  be  his  loss,  and  not 
the  loss  of  the  defendant. 

Le  Blanc  J.  I  think  this  case  by  no  means  draws 
into  consideration  the  cases  of  Fenton  ▼.  Goundry  in  this 
court,  and  Gammon  v.  SckmoUj  and  the  other  cases,  in 
the  court  of  C!ommon  Pleas,  where  a  difierence  of 
qpinion  betwixt  the  two  courts  is  supposed  to  have  ob- 
tained. Whatever  may  be  the  ultimate  decision  of 
the  point  discussed  in  those  cases,  the  present  seems  to 
me  to  be  perfectly  clear  of  them.  For  if  we  admit  the 
effect  of  making  this  acceptance  payable  at  a  particular 
banker's,  was  to  make  it  a  draft  or  check  on  the  banker, 
and  according  to  this  view  of  the  case  that  the  holder 
would  in  general  be  guilty  of  laches  if  he  did  not  pres^it 
it  at  the  bankers  within  a  reasonable  time,  yet  in  this 
case,  where  the  bill  was  mislaid,  and  the  acceptor  had 
notice  of  that  circumstance  as  much  as  fourteen  or  fif- 
teen months  afl^r  the  time  when  it  ought  to  have  been 
forthcoming,  he  was  no  longer  bound  to  keep  funds  at 
his  bankers  to  answer  the  acceptanoB.    Therefore  it 

12  camot 
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cannot  be  imputed  to  the  holder  that  he  was  the  cause         1 8i6« 
of  this  loss,  or  had  made  the  bill  his  own  by  laches;  and        — — 

SCBAO 

on  this  view  of  the  case  alone  I  found  my  opinion.         against 
Por  admitting  that  the  defendant  is  to  be  considered  as 
the  holder  of  a  banker's  check,  yet  when  he  gave  notice 
that  it  was  lost,  the  plaintiff  was  at  liberty  to  withdraw 

his  funds  if  he  had  pleased,  and  therefore  he  shall  not 
be  allowed  to  make  the  loss  arising  from  the  insolvency 
of  his  own  bankers  the  other's  loss.  Wlierefore  I  think 
this  rule  ought  to  be  made  absolute. 

Bayley  J.  I  am  of  the  same  opinion.  It  seems  to 
me  that  this  is  an  attempt  on  the  part  of  the  plaintiff  to 
cast  upon  the  defendant  a  loss  which  he  ought  to  bear 
himself.  The  plaintiff  had  funds  at  the  house  of  White' 
head  and  Co.,  who  failed,  having  those  funds  in  their 
hands ;  and  now  he  says  that  100/.  of  those  funds  ought 
to  be  placed' to  the  loss  of  the  defendant;  because  he,  the 
pLiintiff,  having  given  an  acceptance  payable  at  the  house 
of  Whitehead,  if  the  defendant  had  resorted  thither  for 
payment  when  the  bill  became  due,  his  balance  at  the 
bankers  would  have  been  looL  less  than  it  was  at  the 
time  of  their  failure.  But  I  do  not  know  that.  It  does 
not  appear  that  he  kept  more  than  the  usual  balance 
at  his  bankers^  and  it  is  probable  that  he  would  still  have 
kept  the  same.  If  it  had  been  shewn  that  he  kept  an 
looL  extra  specifically  for  the  purpose  of  answering  this 
bill)  perhaps  it  might  have  varied  the  case,  though  I  do 
not  say  it  would.  But  looking  at  his  account  from  time 
to  time  at  his  bankers,  he  must  have  seen  long  after  the 
bill  became  due,  that  the  100/.  was  not  brought  into 
charge  against  him.  This  went  on  for  upwards  of  a 
whole  year,  and  afterwards  when  fourteen  or  fifteen 

Vol.  IV.  I  i  months 
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iSi6.         months  have  elapsed,  he  has  distinct  notice  of  the  lott^ 
afler  which  he  might  well  reckon  that  t^e  bill  was  not 


Sf.bao 


against         likely  to  be  brought  into  charge  agamst  him,  and  it  be^ 

AbITBOL.  .  .       1   .  1.11* 

came  imprudent  in  him  to  lock  up  looL  at  his  bankers 
to  meet  it.  It  is  said  there  was  always  a  chance  of  the 
bill  being  found;  but  if  there  was,  yet  no  blame  would 
have  been  imputable  to  him  for  not  keeping  funds  to 
meet  it ;  because  when  the  bankers  saw  the  bill  was  out 
of  date,  they  would  in  common  prudence  refer  to  their 
principal  to  know  how  a  bill  which  was  so  long  mislaid 
was  now  forthcoming.  It  does  not  appear  to  me  then 
that  we  can  say  the  plaintiff  has  suffered  any  loss  at 
Whitehead's  by  reason  of  the  laches  of  the  defendant. 
As  to  the  other  point,  on  which  there  has  been  some 
difference  of  opinion  in  the  two  eourts,  I  shall  be  Tery 
ready  to  change  my  opinion,  if  ultimately  I  should  see 
occasion ;  but  I  cannot  help  feeling  considerable  diffi- 
culty upon  that  point.  If  this  is  to  be  considered  as  a 
qualified  acceptance,  it  follows  that  the  holder  would 
have  a  right  to  refuse  it,  he  being  entitled  to  have  an  un- 
conditional acceptance;  and  indeed,  as  I  rather  tbink» 
being  bound  to  require  it.  And  if  he  take  such  an 
acceptance  as  this,  payable  at  a  particular  place,  it 
may  be  a  question  whether  he  ought  not  to  give 
notice  to  all  the  parties  to  the  bill,  and  whether  bjr 
.  omitting  to  do  so  he  does  not  discharge  them.  In  this 
view  of  the  question  it  becomes  an  important  one,  and 
deserves  to  be  well  considered.  It  is  true  that  the 
holder  is  not  bound  to  present  the  bill  for  acceptance ; 
but  I  have  always  understood  that  if  he  does  present  it, 
and  a  qualified  acceptance  is  given,  he  is  bound  to  give 
notice.  If  then  the  circumstance  of  the  bill's  being  ac« 
ccpted  payable  at  a  banker's,  is  to  throw  on  the  holder 

the 
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the  obligation  to  present  it  at  the  particular  place,  the  i8i5. 
consequence  will  be  that  any  intermediate  indorser  who  — — 
may  be  called  on  to  pay,  and  does  pay  the  bill,  will  in  his  i^ainst 
action  over  against  another  party  to  the  bill,  be  saddled 
with  the  proof  of  an  additional  fact  beyond  what  he 
would  have  to  prove  if  the  acceptance  were  a  general  ac- 
cieptance.  This  is  a  point  of  view  that  seems  to  me  to 
be  very  important,  and  I  rather  think  that  it  has  not 
been  presented  in  this  view  to  the  rhinds  of  those 
learned  persons  from  whom  we  are  said  to  differ. 

Rule  absolute, 

Ttndal  was  to  have  argued  in  support  of  the  rule. 


Holt  asainst  Meddowcroft.  rutiii^, 

Jan.  asd. 


•o 


^T^HE  plaintiff  obtained  a  rule  for  a  special  jury,  which   Where  a  com- 

lilt  1  ™on  jury  oancl 

was  regularly  struck,  but  a  common  jury  panel  was  was  retumed, 

returned  together  with  the  special  jury  panel,  and  at  the  l^Vdal  jury 

trial,  at  thp  last  assizes  (a),  none  of  the  special  jury  attend-  P*"^^  *°<* "® 

ing,  it  was  proposed  on  the  part  of  the  plaintiff  to  try  «pp««riDg,  the 

cause  WM  tried 

the  cause  by  a  common  jury ;  to  which  the  defendant's   by  a  common 
counsel  objected  that  this  could  not  regularly  be  done;   was  set  aside, 
but  the  judge  finding  a  common  jury  panel  annexed,  was 
of  opinion  that  he  ought  to  try  the  cause,  and  the  cause 
was  tried  and  thete  was  a  verdict  for  the  plaintiff,  the 
defendant's  counsel  appearing,  and  making  defence. 

Scarletlj  in  the  last  term  obtained  a  rule  nisi  for  set- 
jting  this  verdict  aside,  and  for  a  new  trial,  on  the  ground 

{a)  On  the  Northern  Circuit. 

I  i  2  that 
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1816* 

Holt 

MlDDOW- 
CtOTT. 


that  here  wai  a  mistrial,  for  that  the  defendant  by  ap* 
pearing  and  making  defence,  did  not  waive  the  objeo 
tion  which  he  made  in  the  outset  to  the  cause  being  tried, 
and  by  statute  3  0. 2.  c.  25.  $.  15.  it  is  enacted  that  the 
jury  struck,  shall  be  the  jury  returned  for  the  trial  of  the 
iftsue.  And  if  the  jury  do  not  appear  then,  xhey  must 
come  at  another  time,  for  the  party  cannot  have  a  new 
special  jury  (a),  and  a  fortiori  he  cannot  have  a  com* 
mon  jury. 


Topping^  Saine,  and  Richardson  who  shewed  cause  (6) 
argued  that  the  statute  does  not  prohibit  the  trial  of  a 
special  jury  cause  by  a  common  jury,  where  there  is  a 
common  jury  panel  returned,  for  the  statute  useth  not 
any  negative  words,  but  only  that  the  jury  struck,  shall 
be  the  jury  returned  for  the  trial  of  the  issue.  And  al- 
lowing this  to  be  an  irregularity,  yet  the  defendant  has 
waived  it  by  consenting  to  make  his  defence,  and  taking 
the  chance  of  a  verdict  in  his  favor,  in  which  event  he 
would  not  have  complained  of  the  irregularity.  In 
jRex  V.  Franklin  {c)  it  is  said  to  have  been  adjudged 
13  F^  3.  that  if  a  rule  is^madefor  a  special  jury,  and 
the  parties  proceed  to  trial  before  a  common  jury,  the 
verdict  shall  not  afterwards  be  impeached,  for  the  de- 
fendant must  either  challenge  the  array,  or  let  judgment 
go  by  default ;  but  if  he  appear,  and  a  defence  be  made^ 
he  is  by  that  precluded  from  making  any  objection  to  the 
jury  afterwards.  So  if  the  sheriff  being  ruled  to  return 
a  special  jury,  return  only  a  common  jury,  after  trial 
the  defendant  shall  not  have  a  new  trial  if  he  has  made 


(j)  Rtx  V.  Perry,  5  T.  R,  453. 

{b)  Cause  wis  (hewn  at  Serjeants'  Jna  before  this  term, 
(0  Cited  jr.  A  456. 


defence  J 
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defence;   secus  if  he  hath  not  made  any  defence  (a).         1816. 
And  it  may  be  taken  for  a  rule,  that  where  a  man  has         '^^ 
matter  of  defence^  and  knowinpr  thereof  goes  to  trial,         ogainst 
and  puts  the  plaintiff  to  the  charge  of  proving  his  issue,         c&orr. 
lie  shall  never  after,  in  respect  to  that  matter,  have  .a 
new  triah  (6)       So  if  there  be  any  objection  to  the 
^rranti^g  a  special  jury,  it  shall  be  cured  by  the  plain- 
tiff's appearance,  (c) 

Lord  Ellenborough  C.  J.  What  might  have  been 
the  effect  of  the  defendant's  appearing  at  the  trial  and 
making  a  defence  without  any  protest  against  trying  the 
issue,  it  is  unnecessary  at  present  to  inquire,  because 
we  find  that  the  defendant  did  protest  and  did  all  in  his 
power  to  resist  the  proceeding.  I  cannot  agree  that  it 
amounts  to  a  consent  on  the  part  of  the  defendant,  be* 
cause  being  as  it  were  tied  to  the  stakes  and  dra^^ed  on 
to  trial,  he  endeavours  to  make  the  best  of  it  The 
language  of  the  statute  does,  I  think,  import  a  negi^ 
tiveif  and  it  may  be  very  doubtful  whether  the  witnesses 
would  be  indictable  for  peijury  upon  a  trial  such  as  this. 
That  is  a  mischief  which^  I  think,  shews  that  the  ver- 
dict ought  to  be  set  aside. 

Le  Blanc  J.  It  frequently  occurs  that  none  of  the 
special  jurymen  appear  at  the  trial,  in  which  case  the 
practice  is  uniform,  that  the  cause  goes  over. 

Bayley  J.  The  sheriff  had  no  authority  to  return  a 
common  jury  panel,  the  sheriff  is  only  directed  to  return  . 

the  twelve  special  jurymen. 

(a)  12  Mod.  567.  {b)  Jh,  584.  per  CoultL 

(c)  Per  Lord  Elknhorough,  Money  y«  Johnson^  i%Eath  ^9*  i* 

Ii3 
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Jan.  13d. 

Where  pUintifT 
declared  in  co- 
Tenant,  that 
defendant  de- 
mised to  him  a 
Tvharf  and  j/orf- 
houifSt  &c.,  the 
Tvord  in  the 
deed  beinfr  j/9r^- 
hwie:  It  was 
held  to  be  a 
fatal  variance, 
although  no 
breach  was  as- 
signed upon  the 
demise  of  the 
storehouse,  but 
only,  upon  a 
covenant  by 
defendant,  not 
to  suffer  a 
wharf  to  be 
erected  on  his 
estate  to  the 
icjory  of  the 
said  wharf.jpcr 
quod  plaintin 
was  deprived  of 
certain  gains 
which  would 
otherwise  have 
arisen  from 
wharfage  dues, 
store-room,  &c. 


Hoar  against  MiLif.. 

IN  covenant  the  plaintiff  declared  that  by  indenture 
made  between  him  and  the  defendant,  the  defendant 
demised  to  him,  all  that  wharf  or  deal  pound,  &c  the 
wharf,  stage,  and  storehouse  on  the  wharf  or  stage,  the 
storehouses  and  dwelling-bouse  adjoining,  &c  together 
with  all  the  wharfage  and  storeroom  of  all  goods  landed 
or  shipped  therefrom,  &c.  for  a  term  of  years;  and  th^  de- 
fendant covenanted  that  he  would  not  suffer  any  wharf  to 
be  erected  on  his  estates  to  the  injury  of  the  said  whatf ; 
and  the  plaintiff  assigned  for  breach^  ihat  the  defendant 
did  suffer  a  wharf  to  be  erected  on  his  estate,  alld  con- 
tinued there,  per  quod  the  plaintiff  haQ  been  deprived  of 
divers  gains  which  would  otherwise  have  accrued  to  him 
for  wh^age  dues',  storeroom,  &c.  And  upon  non  est 
factiitn,  the  indenture  being  produced  at  the  trial  before 
Chanibre  J.  at  the  last  Hants  assises,  the  d^n^ise  was  of  the 
storehouse  and  dwelling-house  adjoining,  &c.  iii  the  sin- 
gular, and  not  storehouses,  which  the  learned  judge  held 
to  be  a  variance  and  directed  a  nonsuit. 

Gaseiee,  it  the  last  term,  obtained  a  rule  nisi  for  a 
new  trial ;  for  that  this  variance  Was  in  a  tiling  imma- 
terial, there  being  no  breach  assigned  upon  any  co- 
venant which  respected  the  storehouse ;  and  therefore 
this  was  not  like  Pitt  v.  Green  (o),  where  the  variance 
was  in  a  thing  upon  which  a  breach  was  assigned,  and 
it  ^as  resolved  that  the  plaintiff  could  not  waive  the 


(«)  9  Mssty  x88. 
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x'amages  upon  that  breach.  So  if  iu  an  action  for 
non-residence,  xhe  parish  be  miscalled,  this  is  a  ^laterial 
variance,  (a)  But  where  in  debt  on  a  mortgage  deed, 
the  plaintiff  declared  that  the  obligor  thereby  bound  his 
heirs  as  well  as  his  executors  and  administrators,  the 
obligation  being  without  the  word  hcirs^  it  was  resMved 
that  this  was  not  a  fatal  variance,  for  it  was  indifferent 
as  to  the  then  action  whether  the  heirs  were  bound  or 
iioL  (b)     So  it  may  be  argued  in  this  case. 

Pell  SerjUj Burroughs  and  Selwyn^  who  shewed  cause  (<:) 
argued  that  in  all  actions  founded  upon  contract,  it  is 
necessary  to  prove  the  contract  as  set  out  in  the  decla- 
ration, and  if  it  be  different  in  any  part  the  action  fails. 
The  reason  of  which  is  because  the  contract  is  entire* 
Wherefore  a  misrecital  of  the  thing  demised  (rf),  or  of 
the  name  of  the  tenant  who  last  occupied  (^),  have  been 
held  fatah  And  as  to  what  shall  be  such  a  literal  omis- 
sion as  would  be  fatal,  it  is  laid*  down  by  Pawys  J.  that 
where  a  letter  omitted  or  changed  makes  another 
word,  this  is  a  fatal  variance,  otherwise  where  the  word 
continues  the  same.  {/)  Now  here  a  letter  is  omitted  in 
the  d^ise  which  is  stated  in  the  declaration,  and  makes 
another  word,  unless  one  storehouse  is  the  same  as 
many  storehouses ;  and  thus  the  demise  declared  upon 
is  different  from  that  which  is  proved.  And  upon  non 
est  factum  which  puts  in  issue  the  demise,  this  word 
cannot  be  rejected  as  surplusage,  because  it  is  detcrip-- 
tive  of  the  demise  itself. 


1 8x6. 


Ho/rE 

against 
Mill. 


{a)  irUion  V.  Gilbert,  %B.&P,  a8f . 

{h)  See  Hamhorougb  ▼.  ff^ilkie,  n. 

(f )  Cause  was  shewn  at  Serjeants*  Jnn  before  this  term. 

{d)  Pitt  t.  Green,  <^East,  188. 

C^)  Bcrwditch  ▼.  Mawley,  I  Camp,  N,  P.  C,  195, 

(/  )  Rfgina  V*  Drake,  Saik,  660.  2d  resolution, 

Ii4 


QaseUe, 
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1 8 1 6.  Gaselecy  Casberd  and  E.  Lowes  contra,  argued  as  before^ 

.  upon  moving  for  the  rule;  and  further  that  Morehouse  in 

agMtui  the  singular  might  well  be  considered  as  nomen  generate i 
as  the  custom-house,  or  a  chamber  in  an  inn  of  court,  arc 
understood  of  more  than  one  house  or  room.  And  if  so» 
the  judge  instead  of  directing  a  nonsuit  ought  to  have 
1^  the  question  to  the  jury.  And  as  to  the  rule  laid 
down  by  Paan/Si  it  is  not  so  at  this  day,  for  it  is  now  held 
that  unless  a  literal  omission  or  variance  alters  the 
sense,  it  is  not  fatal,  (a)  And  the  doctrine  in  Hambo^ 
rough  v.  Wilkie  is  not  new,  for  the  same  was  held  in 
Roberts  \.  Homage  (ft) ;  and  in  Brisiow  v.  Wright  (r). 
Lord  Mansfield  agreed  that  impertinent  matter,  irrele- 
vant covenants  for  instance,  may  be  rejected  by  the 
Court,  and  need  not  be  proved.  And  it  is  only  where 
that  part  of  a  deed  on  which  the  action  is  founded  is 
misrecited,  that  it  is  fatal.  Now  this  action  is  not 
founded  upon  any  covenant  which  regards  the  store- 
house, so  that  tlie  recital  of  that  part  of  the  demise  is 
perfectly  foreign  to  the  cause. 

Lord  Ellenborough  C.  J.  There  is  a  damage 
allied  in  respect  of  store-room.  I  confess  that  I  have 
felt  more  embarrassed  by  the  case  ot  Hamborough  v. 
Wilkie  than  by  any  other  that  has  been  cited ;  for,  in- 
dependently of  that  casc^  this  being  an  action  foimded 
on  a  demise,  and  taking  storehouses  to  be  an  affirmance 
that  more  than  one  were  demised,  I  should  have  held 
this  variance  to  be  fatal.  Perhaps  it  may  be  said  of 
Hamborough  v.  Wilkie^  that  the  word  heirs  was  perfectly 

(a)  Kiug^.  Pippct,  1  T,X,  135.    Ctming  ▼.  Sihly,  cited  ibid.  139.  Hex 
V.  Marsackf  6  T.  X,  yy6.    Judge  ▼.  Morgan,  1 3  East,  547. 
(h)  Salk.6s9.  (e)  Dougl.eSy. 

impertinent. 
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iaipertinent,  and  so  might  be  rejected ;  yet  the  difficulty         1 816. 
still  occurs  that  the  deed  being  the  very  foundation  of  ' 

Hoar 

the  action,  the  word  heirs  was  ini«rccited  as  being  part  agMmt 
of  the  deed.  However  this  raay  be^  I  believe  it  is  better 
to  adhere  to  the  other  authorities,  embarrassed  as  I  am 
by  that.  It  seems  to  me  the  safer  rule  to  hold  this  to 
be  a  variance.  A  damage  is  alleged  in  respect  of  store- 
room. 

Le  Blanc  J.   A  distinction  has  always  been  observed 
betwixt  setting  out  that  which  is  the  very  ground  of 
action,  and  that  which  may  be  rejected  as  impertiiient 
matter.     This  distinction  was  particularly  noticed  by 
Lord  Mamfield  in  Bristow  v.  Wright  (a),  where  it  was 
perfectly  immaterial  whether  the  rent  was  reserved  pay- 
able quarterly  or  not,  yet  as  the  plaintiff  undertook  to 
state  the  lease,  and  stated  it  incorrectly,  it  was  resolved 
to  be  a  fatal  variance.     In  the  present  case  the  lease  is 
the  very  ground  of  action,  and  it  was  nec^sary  for  Ihe 
plaintiff  to  set  out  at  least  so  much  of  the  premises  de- 
mised as  the  breach  of  covenant  relates  to,  for  the  cove-  . 
nant  is,  not  to  suffer  a  wharf  to  be  erected  to  the  preju- 
dice of  the  plaintiff's  wharf.     Therefore   the  setting 
forth  the  things  demised  was  not  wholly  impertinent, 
though  as  to  this  particular  thing  it  might  be  unneces- 
sary.   Nevertlieless,  the  plaintiff  in  stating  it  undertaken 
to  state  it  correctly,  and  he  has  not  done  this;  the  vari- 
ance therefore  seems  to  be  fatal.     This  distinction  oi' 
itt  not  being  wholly  impertinent  is,'  I  confess,  the  only 
way  in  which  I  am  able  to  differ  it  from  the  case  of 
Hamborotigk  v.  WiUnej  where  the  word  heirs  might  be 

{a)  D<mgl,66j. 

considered 
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considered  as  wholly  impertinent.  If  this  be  thought 
insufficient,  and  it  becomes  necessary  to  surrender  the 
authority  of  that  case,  I  should  think  it  better  to  do  so, 
in  order  to  adhere  to  the  rule  as  it  regards  the  setting 
forth  the  particulars  of  any  contract,  on  which  the 
action  is  founded. 


Ib  debt  on  a 
mortgage-deed 
for  non-pay- 
ment of  the 
mortgage-mo- 
ney, plaintifT 
declared  that 
defendant 
bound  himself, 
his  betrSi  ezccu- 
torf ,  and  admi- 
nistrators, and 
proved  a  deed 
hi  which  de- 
fendant bound 
himielf ,  his  ez- 
ccntors  and  ad- 
ministrators 
only:  Held 
that  this  was 
not  a  material 
Yiriance. 


Bayley  J.  I  have  always  understood  the  rule  to  be, 
that  a  variance  is  fatal,  unless  it  be  in  a  matter  which 
the  Court  would  have  directed  to  be  struck  out  on 
motion,  for  then  it  may  be  rejected  as  surplusage.  In 
Hamborough  v.  Wilkie  I  certainly  consider  that  Xht  word 
heirs  was  impertinent,  and  that  the  Court  would  have 
ordered  it  to  be  struck  out. 

Rule  discharged,  {a) 

{a)  Hamborough  against  Wiuus. 

In  debt  upon  a  mortgage  deed  for  non-payment  of  the  mort- 
gage money,  the  plaintiff*  declared  that  the  defendant  bound  hiniself« 
his  heirs,  executors,  and  administrators  to  pay  the  mortgage  money. 
And  upon  non  est  factum,  the  deed  being  produced  at  the  trial  before 
Lord  Ellenborough  C  J.  at  the  last  London  sittings,  it  appeared  that  the 
defendant  only  bound  himself,  his  executors,  and  administrators.  It 
was  objected  that  here  was  a  Tariance  in  the  description  of  the  deed  in 
a  material  point,  such  as  upon  oyer  and  demurrer  would  have  been 
fatal;  and  thereupon  a  nonsuit  was  prayed.  His  Lordship  inclined  to 
think  this  not  a  material  variance,  and  directed  a  verdict  for  the 
plaintifT 

Ctmyn  now  renewed  the  objection  upon  motion  to  enter  a  nonsuit, 
and  he  said  that  a  deed  which  binds  a  man*s  heirs,  ezcentora,  and  ad* 
ministrators,  and  one  which  only  binds  his  executors  and  administra- 
tors, are  materially  different  in  this  respect ;  that  in  one  case  the  heir 
shall  be  liable,  and  an  action  lies  against  him  in  respect  of  the  lasd^ 
in  the  other  not.  Therefore  here  the  plaintiff  has  declared  upon  n 
deed,  the  effect  of  which  is  to  charge  the  lands  in  the  hands  of  the 
heir,  but  has  proved  a  deed  which  does  not  bind  the  lands*  And  he 
cited  Bristow  v.  fyrigbt*  fy) 


(tf)  DougL  665. 
14 
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But  fer  Lord  Ellinborouou  C.  J.   This  is  surplusage  as  between  I&l6* 

thew  parties.    It  is  immaterial  to  the  present  case  both  in  consequence  . 

and  eftecty  whether  the  defendant  bound  his  heirs  or  not. 

And  ftr  Batlit  J.     The  judgment  would  bind  his  heirs,  whether  \?f*'^ 

he  bovnd  them  by  the  deed  or  not.    It  was  immaterial  as  between 
thcfc  parties  whether  the  heirs  were  bound  or  not. 

Prr  (Mim,  («)  Rule  refused. 

(a)  Dampicr  J.  was  absent. 


Hamborouou 


Hudson  and  Another  against  Robinson.         rue:d$y\ 

Jan.  a3d. 

A  SSUMPSIT  for  the  non-delivery  of  a  quantity  of  !« awimpsit 

copperas;  also  for  money  had  and  received.  The  several ptrtoer< 
defendant  pleads  in  abatement,  that  the  promises  were  jng  goods,  with 
inade  jointly  with  one  Cakb  Angus  and  one  Cuthbert   n/yTad'i^d"^ 

JBrowrif  &c,,  and  not  by  the  defendant  alone.     Issue   ''««▼«'.  to 

''  which  defend- 

thereon,  ant  pleaded  that 

At  the  trial  before  BayleyJ.  at  the  last  Northumber-  were  made 

land  assizes,  the  plaintifib  failed  in  proving  the  special  ^A\ri^JB\  it 

counts;  but  rested  their  case  upon  the  count  for  money  jelTndant'b**' 

had  and  received,  under  the  followio£r  circumstances:  p»ttncrwith^. 

'  .  »ndA  made  the 

The  defendant  was  partner  with  Angus  and  Brawn  in  contract  indi- 

a  copperas  manufactory,  and  employed  a  broker  to  sell  in  the  name  of 

a  quantity  of  copperas,  being  20  tons,  part  of  the  partp-  and  for  the  sale' 

nership  stock,  telling  him  that  he  would  deUver  it  as  p[o^rt7,'^d 

his  own,  if  any  objection  should  arise  on  the  part  of  his  ^^^^ »«  ^^^  •f 

•^       "'  *^  his  partners  be 

partners.    Before  this  time  Angus  had  wholly  conducted  rec^red  the 

1  ,.,.  111/*!  1*"!  money  to  hb 

the  partnership  busmess,  and  the  defendant  had  never  ownuse.thoagh 
interfered  in  it.  The  broker  sold  the  copperas  to  the  by  him  fo?the 
plaintiffs  imder  a  contract  which  was  signed  by  the  de-  "e"pirtiwrshte 
fendant^  C.  Ar^us  and  Co.    The  bill  of  parcels  was  "u*"*'"!?*!! 

might  recover 
the  money  so  receiyed  under  the  common  count.     And  A,  was  held  a  competent  wit- 
ness for  the  plainti/T  to  prove  that  defendant  was  never  authorised  or  employed  by 
the  partners  to  mAke  the  contract,  and  that  he  received  the  money  to  bis  own  sie. 

also 
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i8i6. 


Hudson 
RoBiMtow. 


also  made  out  by  the  defendant  in  the  name  of  the  fimr^ 
viz.  "  Bought  of  Angus  and  Co.  20  tons  of  green  cop-* 
peras,  at  7/. — 140/."  And  a  bill  of  exchange  for  the 
amount  was  drawn  upon  the  plaintiffs  by  the  defendantt 
signed  by  hini,  For  C  Angus  and  Co.j  wliich  the  plain- 
tiffs accepted,  and  paid  when  due.     Only  one  ton  of  the 

^  

copperas  was  ever  delivered  to  the  plaintiffs.  The 
plaintiffs  called  Angus  as  a  witness  to  prove  that  he  had 
never  authorized  this  bargain,  nor  had  ever  agreed  to  it; 
and  that  previously  to  this  time  he  had  exclusively  con- 
ducted the  sales  of  the  concern  himself,  and  the  defend- 
ant had  never  been  employed  to  make  sales.  That  the 
money  for  this  copperas  had  been  received  by  the  de- 
fendant alone,  and  had  never  been  brought  to  account; 
and  that  the  partnership  accounts  were  still  unliqui- 
dated, and  in  Chancery.  It  was  objected,  that  Afigus 
was  an  incompetent  witness  for  this  purpose;  for  this 
was  in  effect,  by  his  own  testimony,  to  rid  himself  of  a 
joint  liability  with  the  defendant,  for  such  would  be  the 
consequence  of  a  verdict  for  the  plaintiffs,  in  support  of 
which  he  was  called.  Also,  that  this  was  not  money  had 
and  received  by  the  defendant  alone  to  the  plaintifi' 
use,  because  it  was  the  produce  of  the  bill,  which,  like 
the  bill  itself  was  partnership  property.  The  learned 
Judge  overruled  the  olyection  to  the  competency  of 
Angus;  and  held  that  this  might  be  considered  under  the 
circumstmices  as  money  had  and  received  by  the  defend* 
ant  alone ;  and  so  there  was  a  verdict  for  the  plaintiffs. 

A  rule  nisi  was  obtained  in  the  last  term  for  setting 
the  verdict  aside  on  these  grounds. 

Scarlett  and  Littledale  shewed  cause  (a),  and  argued 
that  Angus  was  a  competent  witness,  he  not  bang  iute- 


(a)  Cause  was  shewn  at  Serjeants*  Inn   bcrore  thia  term. 
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rested  in  the  event  of  the  suit ;  for  although  the  pkiintiffs         1816. 
have  recovered  a  verdict  against  the  defendant  alone, 


— »  »■ 


Hudson 

yet  18  Angiis  nable  to  an  action  at  the  suit  of  the  defend-         Mgiu$M 


ant  for  contribution,  in  which  action  Afigus  cannot  avail 
himself  of  thig  verdict,  to  give  it  in  evidence  to  shew 
that  he  is  not  jointly  liable.  Upon  the  other  point  they 
said,  that  here  was  evidence  to  charge  the  defendant 
nione  upon  the  count  for  money  had  and  received ;  for 
the  sale  by  him  of  the  partnership  property,  was  in 
fraud  of  the  other  partners,  and  the  defendant  received 
the  money  as  his  own,  and  not  as  belonging  to  the 
partnership. 

Topping  and  Tindaly  contra,  maintained,  that  in 
order  to  judge  whether  this  was  money  had  and  received 
by  the  defendant  alone,  it  was  proper  to  look  to  the 
contract  under  which  it  was  received,  and  not  to  the 
misappropriation  of  it  afterwards.  That  looking  to 
that,  it  appeared  by  the  contract  itself,  by  the  bill  of 
parcels,  and  the  bill  of  exchange  which  was  drawn  in 
payment  of  the  goods,  that  this  was  a  partnership  trans- 
action. Next,  as  to  the  competency  otAngus^  it  is  a  diffi* 
cult  proposition  to  maintain  that  where  the  issue  was  whe- 
ther the  defendant  was  individually  liable,  or  whether 
Afigus  was  not  also  jointly  liable  with  him,  Angus  was 
not  interested  in  denying  his  own  liability,  and  thereby 
enabling  tlie  plaintiffs  to  recover  against  the  defendant 
alone ;  which  is  a  direct  interest  in  the  event  of  the  suit ; 
because  this  recovery  will  for  ever  bar  the  plaintiffs 
from  having  an  action  for  the  same  cause  against  Angus. 
And  as  to  the  argument  that  Angus  is  now  become  liable 
to  an  action  for  contribution  at  the  defendant's  suit,  it 
may  be  questionable  whether  this  verdict  would  not 

estop 


Robinson. 
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1816.        cs^op  the  defendant  from  averring  that  the  contract  was 

joint,  since  it  has  been  found  against  him,  that  it  was 

against  Separate ;  but  admitting  that  he  might  aver  it,  still  Angus 
RoBiNfOM.  ^^  interested  in  fixing  the  defendant  with  the  contract, 
and  leaving  it  to  him*to  sue  for  contribution,  because  in 
such  an  action  Angus  will  be  entitled  to  a  set-off.  So  that 
in  every  way  of  considering  it,  Angus  may  be  said  to  have 
been  directly  interested  in  the  event  of  the  suit.  Yet  it 
may  be  doubtful  whether  a  less  degree  of  interest,  than 
a  direct  interest  in  the  event  of  the  suit,  does  not  afford 
a  good  objection  to  the  'competency  of  a  witness ;  as  if 
he  be  interested  in  the  subject  matter  of  the  suit,  or  by 
a  promise  of  money,  or  the  like. 

Lord  Ellenbohough  C.  J.  I  own  that,  on  the  best 
consideration  I  am  able  to  give  to  this  case,  I  think  the 
verdict  is  right.  It  is  said  that  an  action  for  money 
had  and  received  is  not  maintainable  in  this  case.     But 

« 

an  action  for  money  had  and  received  is  maintainable 
wherever  the  money  of  one  man  has,  without  consider* 
ation,  got  into  the  pocket  of  another.  Here4he  money 
of  the  plaintifis  has  got  into  the  pocket  of  the  defend** 
ant;  and  the  question  is  whether  this  has  been  without 
any  consideration.  The  consideration  was  the  supposed 
right  of  the  defendant  to  dispose  of  the  goods  as  part- 
nership property,  which  was  the  inducement  to  the 
plaintiffs  to  give  this  bill,  under  which  they  have  been 
obliged  to  pay  the  money.  The  defendant  had  no  such 
right;  therefone  the  absence  of  any  consideration  en- 
titles the  plaintifis  to  maintain  this  action,  and  still  more 
so  where  the  monejrhas  got  in  to  the  defendant's  pocket 
through  the  medium  of  a  fraud.  For  what  is  this 
transaction  ?   It  appears  that  the  defendant  repreaentad 

to 


Robinson. 
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to  the  broker  that  the  subject-matter  of  this  contract  i8i6. 
vras  one  in  which  he  had  not  an  uncbntrolable  interest^  ^— ^ 
for  he  stated  it  as  possible  that  his  partners  might  re-  against 
pudiate  it,  but  he  added  that  if  they  did,  he  would  take 
upon  him  to  deal  with  it  as  his  separate  property.  He 
contracted  therefore  to  ^o,  what  was  in  violation  of  his 
duty  as  a. partner,  namely,  to  sell  as  partnership  pro- 
perty that  which  he  had  no  control  over  in  that  charac- 
ter. This  then  was  property  of  which  the  plaintiffs 
have  lost  the  benefit  by  reason  that  the  defendant  had 
not  auy  power  to  dispose  of  it.  The  next  question  is, 
whether  Angus  was  a  competent  witness.  It  has  been 
argued  very  ingeniously  against  his  competency,  and 
the  argument  has  not  failed  at  times  to  raise  doubts 
in  my  mind,  whether  the  objection  was  not  well  founded. 
But  on  the  best  consideration,  I  think  Angus  was  a 
competent  witness.  To  illustrate  this  by  what  has  here 
taken  place:  this  action  has  been  decided  against  the 
defendant;  but  the  defendant  is  not  thereby  precluded 
from  suing  the  other  partners  for  contributipn,  provided 
he  can  establish  by  evidence  his  claini  against  them  as 
partners.  The  record  in  this  action  will  not  (^erate 
as  an  estoppel  against  him  on  that  occasion,  because 
there  is  xio  mutuality  out  of  which  the  estoppel  can 
legally  grow,  and  without  a  mutuality  there  can  be  no 
estoppel.  It  is  therefore  no  objection  to  his  suing  that 
this  record  shews  he  was  not  a  partner.  If  it  could  be 
used  for  that  purpose,  the  objection  might  be  good; 

but  this  recoi^d  can  only  be  used  as  a  medium  of  proof 
to  shew  that  the  now  defendant  has  paid  a  certain  sum 
pf  money.  Angus  was  called  to  proye  that  they  were 
not  partners  in  this  transaction ;  but  if  it  should  turn 
out  that  they  were,  it  does  not  follow  that  Angus  will 

be 
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i8i6.        be  guilty  of  perjury:  it  may  arise  from  a  misapprehen- 
•"-^         sioii  cither  of  the  fact  or  the  law,  which  would  excuse 

HUOSOM  ,  

against  him  from  the  crime  of  wilful  and  corrupt  perjury.  The 
defendant  may  resort  to  other  evidence,  and  prove  Aem 
jointly  partners  in  the  transaction ;  he  is  not  preduded 
from  so  doing.  If  this  be  so,'  it  was.  indifferent  to  the 
witness  which  way  the  verdict  went.  If  indeed  it  should 
turn  out  that  he  was  a  partner,  the  verdict  in  fitvour  of 
this  plaintiff  would  be  rather  prejudicial  to  him ;  for  he 
would  then  be  liable  to  contribution  increased  by  the 
costs.  In  one  way  therefore  the  verdict  would  be  in- 
different, in  the  other  prejudicial.  It  appears  to  me 
then  that  this  was  not  a  valid  objection  to  the  compe- 
tency of  Angus.  I  have  already  stated  the  grounds 
upon  which  it  appears  to  me  diat  this  action  is  main* 
tainable.  The  bill  of  exchange  was  only  the  medium 
through  which  the  money  was  received. 

Le  Blanc  J.  The  verdict  has  been  taken  on  the 
count  for  money  had  and  received ;  therefore  without 
considering  whether  the  action  might  not  be  maintained 
on  the  special  counts,  the  question  is,  whether  it  be 
maintainable  on  this  count.  Assuming  that  the  evi- 
dence was  all  admissible^  this  appears  to  be  money 
received  by  Robinson  alone,  and  applied  to  his  own 
use,  and  not  to  the  use  of  his  partners.  The  transaction 
was  personally  with  Bobinsott,  and  not  with  his  part- 
ners :  it  was  money  received  in  respect  of  a  quantity  of 
copperas,  which  copperas  has  not  begn  ddivered. 
Stating'  it  simply  in  this  way,  there  is  no  doubt  that  as 
the  bai^n  was  made  under  a  personal  contract  with 
Robinson^  and  he  has  received  the  money,  and  the  con- 
sideration for  which  the  money  was  paid  has  failed,  it 

8  is 
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is  money  had  aud  received  by  the  person  who  received        i8i6* 
it  to  the  use  of  the  person  who  paid  it*    But  an  obfeo*        — i*- 
tion  arises  out  of  the  mode  or  machinery  which  was  used        mj^mMst 
in  this  transaction.    It  appears  that  the  contract  lor 
the  deiirery  of  the  copperas  was  made  by  Bobmson^  in 
the  name  of  himself  and  partners,  and  the  mode  of  pay- 
ment was  by  a  bill  drawn  upon  the  plaintiffs  by  Bcbin^ 
«m^  in  the  partnership  firm,  which  bill  was  afterwards 
paid.    The  nioney  thus  paid  was  received  by  the  de- 
fendant,  and  this  constitutes  the  ground  of  action  for 
money  had  and  recdved  against  him.    The  question  is 
brought  to  this,  whether  the  mode  of  conducting  the 
business  was  such,  as  to  preclude  the  plaintifl^  from 
suing  the  defendant  alone.    If  the  case  had  stood  upon 
the  documents  alone,  the  plaintiffs  could  not  have  pro- 
ceeded against  the  defendant  singly ;  because  the  trans- 
action appears  by  the  documents  to  be  a  joint  one. 
Bat  it  also  appeal's  from  the  rest  of  the  evidence^  that  the 
defendant  look  upon  him  to  make  a  contract  for  himself 
as  to  tiie  copperas^  ^y^Qg  that  if  his  partners  disputed 
it  he  would  be  personally  answerable.    This  he  commu- 
nicated to  the  broker,  and  through  him  the  plainttflSb 
might  well  miderstand  that  it  was  an  individual  trans- 
action with  the  defendant,  and  not  with  the  consent  of 
the  partners,  but  as  it  appears  against  their  consent. 
If  therefore  the  plaintifis  had  brought  thar   acdon 
2q;asnst  all  the  partners,  they  would  have  incurred  a 
very  probable  chance  of  being  nonsuited  upon  proof  that 
the  contract  ^as  made  with  one  partner  alone.    This 
being  wo^l  do  not  see  that  the  instruments  by  which 
the  businesB  of  this  contract  was  carried  on  can  prevent 
the  pl#int^^  from  foUo^ng  the  money  into  the  hands  of 
theperson  who  received  it    And  tUs  brings  us  to  the 
VoJuIV.  Kk  question. 
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18  f  6.        question,  whether  the  evidence  of  Angus  was  admissible. 
■        Now  the  issue  was,  whether  the  contract  was  made  with 

areUst         ^^  defendant  and  two  others  jointly,  or  with  the  de* 
fendant  alone.     And  for  the  purpose  of  shewing  that 
the  money  paid  on  the  bill  came  into  the  hands  of 
Robinson  alone^  and  not  of  the  other  partners,  (for  that, 
I  take  it,  was  the  purpose  for  which  the  witness  was 
called,)  the  plaintifis  called  Angus.     He  proved  that 
the  partners  had  nothing  to  do  with  making  the  con- 
tract, or  drawing  the  bill,  and  that  they  had  not  reoeived 
the  money.     And  tliough  it  be  true  that  one  partner 
may  by  his  act  bind  all  the  rest,  where  third  persons 
are  concerned  who  have  no  knowledge  of  the  partner- 
ship arrangements,  vet  as  between  themselves  he  shall  not 
be  able  to  do  so,  if  they  have  agreed  together  that  one 
other  of  the  partners,  and  not  he,  shall  have  the  control 
over  the  partnership  property ;  and  yet  he  in  violation  of 
this  agreement  does  interfere  with  it.     The  same  would 
follow  where  a  stranger  was  concerned,  if  he  had  nodce 
of  the  agreement,  though  it  would  be  otherwise  as  to 
the  world  at  large.     Now  here  the  testimony  oi  AnguSj 
who  was  called  for  the  plaintiffs,  in  support  of  the  ac- 
tioUf  certainly  goes  to  prevent  the  plaintiffi  fr(»n  reco- 
vering against  the  partners;  because  this  record  would 
be  evidence  in  an  action  brought  against  the  partners 
by  the  plaintIfi&,^to  shew  that  they  had  already  reco- 
vered  against  one,  on  proving  that  it  was  the  same 
transaction.    But  with  respect  to  Angus,  the  defendant 
may  now  sue  him  in  an  action  for  contribution,  and  if 
he  is  able  to  show  by  other  evidence  Uian  that  which 
was  produced  on  the  present  occasion  that  though  the 
plaintiffs  have  recovered  against  him  as  upon  a  sole 
transaction,  the  transaction  was  nevertheless  a  joint  <me« 

he 
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he  will  be  well  entitled  to  maintain  his  action  for  conr        i8i6« 
tiibution.     In  which  case  the  recovery  aiminst  him  in        — — 

^  ^^  Hudson 

the  present  action,  so  far  from  being  a  bar  to  an  action     _  agmA 
against  ^InguSf  would  be  admissible  in  evidence  against 
him  to  shew  the  amount  of  damages  which  the  defend- 
ant has  paid,  and  how  far  he  {Angus)  ought  to  con* 
tribute. 

Bayley  X  I  am  ^itirdy  of  the  same  opinion. 
When  the  defendant  received  the  money  as  the  price 
of  the  goods  which  he  ought  to  have  delivered,  but  did 
not  deliver,  he  received  so  much  money  on  a  consider* 
ation  which  had  failed;  and  the  plaintiff  became  enti- 
tled to  recover  either  against  the  defendant  or  all  the 
three  partners.  And  which  of  tliese  are  liable  is  the 
question.  The  defendant  alleges  that  his  partners  are 
jointly  liable  with  him,  and  that  the  money  was  received 
by  him  for  the  joint  benefit  of  them  all.  He  relies  on 
the  bill  of  parcels,  on  the  face  of  which  the  contract . 
i^pears  to  be  joint,  and  on  the  bill  of  exchange  which 
is  drawn  by  him  in  the  partnership  name.  He  insists 
that  it  was  on  the  partnership  account.  Let  us  consider 
if  it  was  so  under  all  the  circumstances.  According  to 
the  testimony  of  one  of  the  witnesses,  the  defendant 
determined  to  sell  the  copperas  in  order  to  procure  the 
price  of  it  into  his  own  hands,  and  not  with  any  view  of 
benefiting  the  partnership;  He  obtains  the  bUl  of  ex- 
change^ and  does  not  deliver  the  copperas,  and  then  he 
receives  the  money  on  the  bill,  and  never  accounts  for 
it  with  his  partners.  If  the  money  is  to  be  refunded, 
ought  it  not  to  be  refunded  by  him  who  has  received  it 
for  his  own  benefit?  Therefore  this  machinery  of  the 
bill  of  parcek)  and  orthe  bill  of  exchange,  shall  not  be 

K  k  2  sufficient 
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1S16.        sufficient  to  convert  this  into  a  partnership  transaction, 
'■  seeing  that  the  money  was  not  received  bj  the  defendant 

agaimt  ^^  ^^^  partnership  account.  He  meant  indeed  that  it 
should  be  a  partnership  contract,  provided  the  other 
partners  would  concur  with  him ;  but  if  they  would  not^ 
he  professed  that  he  would  deliver  the  goods  as  his  own ; 
therefore  the  money  he  received  on  this  contract  most 
be  considered  as  received  on  his  own  account,  and  the 
count,  as  it  seems  to  me,  for  money  had  and  received  is 
maintainable.  Next  we  come  to  the  question,  whether 
Angtis  was  a  competent  witness.  I  take  the  rale  to  be, 
that  a  witness  is  not  incompetent  unless  he  be  interested 
in  the  event  of  the  suit  He  may  be  interested  in  dif- 
ferent ways.  If,  for  instance,  the  result  of  the  suit  will 
be  to  protect  him  from  having  a  demand  made  against 
him,  or  to  put  him  in  a  worse  situation  than  before^  he 
is  an  incompetent  witness.  But  if  he  stands  in  this 
situation  as  to  the  event,  that  whether  the  suit  termi- 
nates in  one  way  or  the  other  he  will  equally  be  liable^ 
Stat  indiffh-enter,  and  there  is  no  reason  why  he  should 
not  be  a  competent  witness.  Now  in  this  case  Angus 
would  not  perhaps  have  been  a  competent  witness  fi»r 
the  defendant,  because  he  would  have  had  an  interest  in 
defeating  the  suit  It  would  be  singular  therefore  if  he 
were  also  an  incompetent  witness  for  the  plaintiffs,  for 
then  he  must  be  interested  both  ways;  and  if  he  were 
interested  both  ways,  it  should  seem  that  the  one  would 
balance  the  other,  and  he  would  stand  indifferent.  Take 
it  as  the  case  now  is,  that  the  plaintiffs  have  recovered  a 
verdict  against  the  defendant,  for  which  purpose  they 
called  AnguSy  one  consequence  of  this  recovery  will  of 
course  be  to  preclude  <  them  from  recovering  against 
Angus;  but  Affgus  will  be  liable  to  an  action  at  the  de- 
fendant's 
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fendant's  suit  for  contribution;  and  therefore  he  stands        181& 

indifferent,  and  was  a  competent  witness.     Take  it  on        — — 

Huusoif 

the  other  hand»  tliai  the  plaintifiTs  had  f  tiled  in  their      _  ^Mm 
action  against  the  defendant,  they  might  then  have 
sued  all  the  three  partners,  and  if  they  recovered  against 
them,  Angus  would  be  liable  either  for  the  whole,  or 
for  part ;  and  if  he  contributed  more  than  his  propor- 
tion, would  in  like  manner  be  entitled  to  resort  for  con- 
tribution   against  his  other  partners.      Therefore  in 
either  way  Angus  would  be  ultimately  liable  to  pay  his 
due  proportion.     It  is  surmised   that   the  defendant 
could  not  call  on  him,  because  this  verdict  having  pro- 
ceeded  upon  the  ground  that  the  defendant  is  individu- 
ally liable,  he  would  be  estopped  by  this  record  from  say* 
idgtbat  his  partners  are  jointly  liable.     I  confess  this  is 
the  first  instance  in  which  I  have  heard  it  suggested  that 
a  party  is  estopped  by  a  record  as  against  another 
who  is  a  stranger  to  it.     As  between  parties  or  privies, 
the  record  would  be  an  estoppel ;  but  never  can  be, 
where  they  are  strangers.     It  may  be  that  the  defend- 
ant in  this  suit  may  have  failed  to  prove  the  promises 
joint,  but  if  other  evidence  might  be  received  in  the 
action  between  him  and  his  partners  which  would  not 
have  been  receivable  in  this  action,  how  absurd  would 
it  be  to  say  that  this   record   would   operate  as  an 
estoppel.     Now  suppose  a  bill  in  equity  to  have  been 
filed,  or  an  action  brought  against  the  partners  by  the 
defendant,  and  that  they  in  certain  letters  had  admitted 
this  to  be  a  partnership  transaction,  on  which  they  were 
jointly  liable,  those  letters  which  would  not  have  been 
evidence  for  the  defendant  in  this  action,  would  be  evi* 
Aeace  against  the  partners  in  such  bit!  or  action.  For  the 
aboVe  reasons  it  seems  to  me  that  Angus  stcmd  indifferent, 
or  rather  perhaps  that  his  interest  was  the  other  way. 

Rule  discharfi:ed« 
Kk3 
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%2lwd.  Freeman  against  Phillipps  and  Another. 

In  inaction  by  /^ASE  axninst  the  defendants  as  lord  and  steward 

m  copyholder  V-/ 

msidiiit  the  lord  of  the  manor  of  SheepsAead   for  a  frlse   return 

of  a  manor  for  .  ...  .  <•      « 

sfalae  return  to  to  a  mandamus,  which  manuanius  set  forth  a  custom, 

wSch  mTn?i-°  ^  respect  of  copyholds  granted  for  two  lives,   for 

mns  a  custom  ^y^     second-named  life,  in   case  of  his  or  her   sur- 

wat  set  forth  in  ' 

rapect  of  abpy.  vivinfi:  the  first,  to  add  another  life  in  place  of  the 

hoLcU  granted  »  •  '^  ^ 

lor  two  Htcs,  first,  and  to  surrender  to  the  lord  or  his  steward  in 

Ing  life  should  court  such  copjhold,  for  the  purpose  of  having  a  re- 

ft^S&raf»ff  grant  thereof  for  his  or  her  life,  and  such  other  life 

^hthTboiM  €  ^2"^^»  ^^^  ^^^  ^^  ^^^  ^^  ^^  Steward  to  accept  and 

tole  ejMl  to  two  re-grant  the  same  as  above,  such  surviving  life  paying 

yttars  improved 

value,  and  not  to  the  lord  or  his  steward  by  way  of  fine  on  such  re- 

l^sitions     *  grsntj  stick  ston  of  money  as  by  the  jury  or  homage  of  ike 

de*n^sl"u!r."'  ^ii  ^«^'  ^^  ^  "^'^  «■  «c«-/«ned  to  be  ffual  to 

stituted  apamst  ^.g^  years  improved  value  of  the  tenement  so  surrendered 

the  manor  by  and  re-granted ;  and  the  mandamus  directed  the  defend- 

a  person 

who  claimed  ants  to  hold  a  court,  and  accept  from  the  plaintiff  (being 

toa*copyho\d  the  sccoud  surviving*  life  of  two,  and  having  named  one 

nl^om  for°"  -^  ^'  ^^  P'»^  ^^  ^^^  ^^0  *  surrender,  &c  and  re- 

any  copyhold  errant,  &C.;  to  which  the  defendants  made  a  return, 

tenant  for  life  O       "»  '  . 

or  lires  to  denying  such  custom,  &c.     Plea,  not  guilty, 
no  his  lives.  At  the  trial  before  Graham  B«  at  the  last 


up  his  lives, 

a7e!uJ^lefiZ    ^'^^  assizes,  entries  from  the  court  rolls  of  renewals 

to  he  set  by  the 
iord  or  bis  j/rw- 

ardf  and  which  depositions  were  m^e  by  witnsfseson  behalf  of  the  said  copyholder,  were 
held  to  be  admissible  evidence  for  the  lord,  as  depositions  of  persons  called  on  behalf  of  a  pcB- 
son  standing  in  peri  jure  with  the  now  copyholder,  although  it  wa«  not  proved  that  the 
persons  maxing  such  depositions  were  copyholc^eis,  but  it  appeared  only  from  the  de- 
positions themselves,  that  they  were  such,  or  were  persons  acquainted  with  the  customs  of 
the  mancr.  And  their  depositions,  supposinjr  them  to  be  only  admissible  as  declara- 
tioDs  of  persons  deceased,  were  net  inadmissible  on  account  of  their  being  made  pest 
litem  motam,  because  the  same  custom  was  not  in  controversy  in  the  former  suit  as  in 
the  present. 

begin- 
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beginning  in  1737  were  read  for  the  plaintiff  in  sap-  i8i6« 
port  of  the  custom,  and  parol  evidence  was  also  given 
by  several  tenants  of  the  manor,  some  copyholders,  and  ^  agMusi 
others  freeholders,  both  of  whom  it  appeared  had  been 
used  to  serve  upon  the  jury.  For  the  defendants  other 
entries  from  the  court  rolls  where  the  fines  speared  to 
have  been  set  by  the  steward,  were  read ;  and  also  an 
office  copy  of  the  proceedings  upon  a  bill  filed  in  the 
Exchequer  m  /^IV.iiM.  (1693),  against  Sir  Ambrou 
Phillipps,  then  lord  of  the  manor,  by  one  G.  Bromley 
and  R,  B,  his  son,  (claiming  under  the  surrender  of  one 
R.  BramUrf  deceased,  to  the  use  of  himself  for  life^  and 
of  G.  B.  and  R.  B,  successively,  for  their  lives,)  to  be 
admitted  to  a  copyhold,  upon  a  custom Jbr  any  coptf^ 
held  tenant  for  life^  or  livesy  to  change  his  livesj  or  if 
any  of  his  lives  are  dead,  iojill  up  the  copy  by  adding 
or  naming  one  or  two  lives  to  the  life  in  being,  Jbr  'which 
the  copyhold  tenant  must  pay  to  the  lo)*d  a  reasonable  Jine 
to  be  set  by  the  lord  or  his  steward.  The  answer  of  Sir 
A*  P.  insisted  that  m  all  cases  of  renewal  the  fine  is  set 
by  the  lord,  or  his  agent,  at  a  price  according  to  the 
life  or  lives  then  in  being,  or  the  life  or  lives  to  b« 
changed  or  added.  There  was  a  final  decree,  stating 
that  an  issue  which  had  been  directed  by  the  G>urt  had 
been  tried,  and  a  verdict  upon  fiiU  evidence  on  both 
sides  given  for  the  defendant,  and  dismissing  the  plun- 
ti£Es'  bill.  And  the  depositions  in  that  suit  made  on  b&> 
half  of  the  then  plaintiiis,  were  tendered  in  evidence  for 
the  now  defendants.  It  was  not  proved,  farther  than 
by  what  appeai*ed  from  the  record  itself,  that  the  parties 
litigant  were  really,  as  they  claimed  to  be,  lord  and  copy- 
holder, or  that  the  persons  making  the  depositions 
were  really  such  ns  they  represented  themselves  to  be  in 

K  k  4  the 
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i%i6,        the  depoaitions.  One  of  them  described  himself  as  a  copy* 
"         holder,  and  who  had  served  on  the  juries ;  another  as 

Vm  gfM  A  ftf 

t^ttiast  under-bailiff  of  the  manor ;  others  as  living  in  the  maBOty 
and  being  well  acquainted  with  the  usages  and  coatcMns  of 
the  manof^and  as  having  attended  the  courts  as  jurymen ; 
and  their  depositions  went  in  general  to  establish  the 
custom  as  set  up  by  the  lord,  that  all  fines  were  set 
by  the  steward  and  approved  by  the  lord,  according  to 
the  value  of  the  lands  and  the  lives.  It  was  otgectod  to 
the  reading  of  these  depositions  that  it  did  not  appear 
that  the  suit  was  between  the  same  parties,  or  privies^ 
to  the  present  action,  and  therefore  it  was  res  inter  aUas 
aciag  2dly,  that  they  were  not  admissible  as  dedam- 
tions,  having  been  made  post  litem  motam.  Tlie  learned 
judge  admitted  them  as  evidence  of  reputation  upon  a 
question  touching  the  custom  of  the  manor.  And  there 
Was  a  verdict  for  the  defendants. 

Tliese  grounds  of  objection  to  the  admissibility  oiihe 
evidence  were  renewed  upon  a  rule  nisi  for  a  new  trial 
in  the  last  term ;  and  in .  support  of  the  latter  ground 
the  opinions  of  the  judges  in  the  Berkeley  peerage 
case  (a)  were  referred  to. 

« 

Vaughan  and  Copley^  Seijts.,  Reader  and  PhiUippSf 
shewed  cause  {b\  and  they  did  not  dispute  that  in  gene* 
ral  a  judgment  shall  not  be  admitted  in  evidence  unless 
it  be  between  parties  or  privies  thereto.  Yet,  they  saidf 
this  rule  was  subject  to  exceptions ;  as  on  a  question  of 
custom  or  toUic),  liability  to  repair  a  highway  (iQ,  or 
pedigree  (e),  a  verdict  or  judgment  is  evidence^  though 

(«)  See  4  Camph,  N.  F.  C.  401. 

(*)  Cause  WM  shewn  at  Serjecnts*  Jnn  btfore  this  tenn. 

{c)  City  of  London  v.  Clarke,  Carth,  i8i.    Cort  y.Birkbeek,  Doug,  %it, 

(rf)  Hr*  ▼•  8u  Ftncras,  Ptake'N.  F.  C.  %t^,         (e)  Bull,  N.  JP.  %z^ 

between 
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between  other  paities;  for  in  such  cases  reputation  t8i6. 
would  be  evidence.  So  in  this  case  reputation  was  ad-  — — 
missible  to  disprove  the  custom,  because  the  custom  is  in  agMmt 
the  nature  of  a  public  right;  in  like  manner  as  upon  a 
question  of  boundary  between  parishes  or  manors  (a),  or 
where  the  right  is  but  a  private  right,  yet  partakes  of 
something  in  common  with  a  number  of  other  per- 
sons (b)i  reputation  is  considered  to  be  good  evidence. 
Therefore  >as  to  the  first  objection  it  appears  that  this 
decree  would  have  been  of  itself  good  evidence.  But, 
2d]y,  as  the  bill,  answer,  &c.  and  decree,  were  only 
offered  as  introductory  of  the  depositions,  and  not  as 
principal  evidence,  it  is  sufficient  if  the  depositions  were 
admissible.  And  as  to  that,  the  depositions  were  not 
offered  in  evidence,  in  their  character  of  depositions, 
but  as  declarations;  and  if  the  declarations  of  de- 
ceased persons  would  have  been  admissible,  surely  it  is 
as  reasonable  that  their  depositions  should  be  received ; 
a  deposition  being  a  more  solemn  declaration.  And 
though  the  persons  deposing  were  not  proved  to  be 
copyholders,  yet  considering  the  great  difficulty  of  prov- 
ing such  remote  facts  in  the  ordinary  manner,  such  proof 
ought  not  reasonably  to  be  expected;  and  the  deposi- 
tions do  describe  them  either  as  such,  or  as  persons  ac- 
quaiijited  with  the  customs  of  the  manor.  Nor  is  the 
objection  to  their  admissibility  as  being  made  post  litem 
tnotam  well  founded,  because  that  rule  is  confined  to  a 
lis  mota  upon  the  very  point  (c);  whereas  the  controversy 
in  the  former  suit  was  upon  a  different  custom  from  that 
which  was  agitated  in  the  present  action;  the  former 


(j)  Nichols  r.  Parker,  14  Easi,  331,  n. 

(9)  H^eeh  v.Sparke,  ante,  vol.i.  679. 

{c)  Berkeley  Peerage  case,  4  Camp,  N.  P.  C.  401. 
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1816.         being  for  a  renewal  upon  a  reasonable  fine  to  be  set  by 
-  the  lord  or  his  steward,  the  present  upon  a  fine  of  such 

FKKtMAN  11. 

again&t        suui  as  by  the  jury  may  be  assessed  to  be  equal  to  two 
years'  value. 

Denmaii  and  N.  Clarke  (with  them  Clarke)  contra* 
The  question  being  whether  the  depositions  were  admis- 
sible as  hearsay,  it  was  essential  in  the  first  place  to 
shew  that  tliey  were  made  by  {persons  who  had  the  means 
of  knowledge;  of  which  their  own  assertion  cannot  be 
sufficient  evidence,  but^  it  should  have  been  shewn  by 
some  extrinsic  evidence  that  they  were  copyholders. 
For  if  they  were  strangers,  they  cannot  be  supposed  to 
liave  known  the  fact,  and  their  depositions  are  equally 
inadmissible  cither  as  declarations  made  by  them 
against  their  interest,  or  as  hearsay.  So  hearsay  is  not 
admissible  on  questions  of  pedigree^  unless  it  betlerivcd 
from  some  person  that  is  sliewn  to  have  been  a  member 
of  the  family.  Upon  the  other  point,  there  is  no  such 
rule  that  the  controversy  must  be  on  the  very  pouit,  in 
order  to  exclude  declarations  made  in  the  course  of  tliat 
controversy.  The  reason  for  excluding  them  after  the 
conmiencement  of  a  suit  is,  because  they  are  likely  to 
have  been  made  under  a  bias  or  feeling  of  interest, 
which  may  be  expected  to  have  been  excited  by  the 
suit ;  but  if  the  suit  involve  the  same  general  pointy  as 
if  it  concern  the  general  right  of  renewal  between  the 
lord  and  the  copyholders,  what  difference  can  it  make 
*  as  to  the  feelings  of  interest  which  are  presumed  to  be 
likely  to  arise  in  the  course  of  it,  whether  the  right  be 
claimed  by  the  copyholder,  or  resisted  by  the  lord,  with 
more  or  less  particularity?  Still  the  controversy  is 
concerning  the  right,  which  is  the  substantial  point. 

8  Lord 
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Lord  Ellenborough  C.  J.     This  is  a  case  in  which         i8i6. 
I  own  I  have  no  doubt  upon  any  part  of  it.    The  point 
is  narrowed  to  the  admissibility  of  the  depositions.     I         ^aieu 
confess  that  I  have  no  doubt  that  the  depositions  were 
admissible  in  evidence.     Considering  them  as  made  in 
a  suit,  which  may  now  be  said  to  be  lost  in  remote  an- 
tiquity, we  should  give  this  record  but  very  little  effect, 
if  we  did  not  attribute  to  it  verity  in  many  of  the  parti- 
cular matters  whidi  it  contains ;  such  as  that  the  parties 
litigant  were  clothed  with  the  rights  in  which  they  pro- 
fess to  stand,  and  were  agitating  the  claim  put  forward 
on  the  recordr    It  appears,  then,  that  in  1693  a  copy- 
holder of  this  manor,  or  a  person  at  least  claiming  to 
be  a  copyholder,  is  engaged  in  a  suit  with  the  lord,  and 
in  the  course  of  that  suit  produces  persons,  who  ap- 
pear to  have  stood  in  pari  jure  or  iti  eodemjure^  who 
make  their  depositions  in  support  of  the  claim.     These 
depositions  I  consider  to  be  evidence,  as  being  made  by 
persons  standing  in  pari  jure;  and  so  they  have  been  con- 
sidered in  all  times.     The  depositions  furnish  evidence 
not  only  against  the  parties  making  them,  but  against 
all  persons  who  stand  in  the  same  relation.     In  the 
same  manner  in  all  cases  of  customs,  such  as  the  custom 
to  grind  at  mills,  as  in  the  case  of  Settle  MilHa\  and 
various  other  mills,  depositions  of  this  kind  have  ever 
been  received.     I  have  heard  them  read  twen^  or  thirty 
times  on  the  circuit  which  I  used  to  go,  without  objec- 
tion ;  and  I  remember  particularly  in  the  case  of  Leeds 
mill,  that  they  were  admitted,  as  the  depositions  of  per- 
sons standing  in  pari  jure.  We  fmd,  then,  that  at  the  time 

(tf)  See  Cort  v  Pj;*^(T*,'i)»5y.  ar^. 

when 
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i8i6.        when  this  suit  was  litigated,  it  was  not  doubted  by  tbc 
_  lord,  or  by  the  persons  litigating  with  the  lord,  that  he 

againsi        had  a  right,  by  liimsclf  or  his  steward,  to  set  or  assess 
the  fine,  without  the  intervention  of  any  other  persons, 
whose  approbation  was  necessary  as  a  qualification  of  the 
lord's  right.     And  as  no  claim  of  this  sort  was  set  up  at 
that  time^  it  is  evidence  that  no  custom  to  warrant  it 
could  have  existed  at  t!iat  time.     I  do  not  understand 
that  it  is  denied  that  this  evidence,  if  it  were  admissible, 
ought  to  have  weight,  but  its  admissibility  is  resisted 
upon  the  ground  that  it  is  hearsay  evidence,  and  because 
it  is  not  shewn  that  the  persons  from  whom  it  is  derived 
were  connected  with  the  subject-matter.     I  consider, 
however,  that  it  is  apparent  from  the  evidence  stated  en 
this  record,  that  the  persons  making  these  depositions 
must  have  been  connected  with  the  subject.     As  to  the 
objection  that  these  were  declarations  post  litem  moiamj 
it  does  not  appear  that  any  one  person  from  the  com- 
mencement to  the  termination  of  the  suit  is  found  to 
assert  or  even  speak  any  thing  relating  to  the  existence 
of  such  a  custom  as  now  claimed,  so  as  to  shew  that  ft 
ever  was  in  litigation.     Indeed  this  part  of  the  evidence 
is  material,  not  so  much  on  account  of  what  the  wit- 
nesses declare,  as  of  what  they  omit  to  declare,  shewing 
that  no  such  qualification  of  the  custom  as  now  set  up 
was  at  that  time  introduced  or  insisted  on ;  which  I 
think  is  strong  and  legitimate  evidence.    As  to  the  * 
•  other  evidence^  the  entries  upon  the  rolls,  where  the 
fines  were  Beti>y  the  steward  without  any  qnalificatioD, 
seem  to  be  irresistible ;  and  I  see  no  reason  on  account 
of  any  supposed  error  in  the  admission  of  any  part  of 
this  evidence^  to  send  the  case  to  a  new  trial. 

Le  Blakc 


s 


IN  THE  Fifty-sixth  Year  of  GEORGE  III.  493 

Le  BjlancJ.  This  rule  was  moved  on  the  ground  iSitf. 
that  improper  evidence  had  been  received  at  the  trial.  — 
I  do  not  find  that  it  has  been  attempted  to  impugn  the  against 
verdict  as  being  a  verdict  contrary  to  the  evidence.  It 
becomes^  then,  simply  a  question  whether  this  evidence 
was  in  point  of  law  receivable.  When  we  consider 
who  the  parties  are,  now  litigant  on  this  record,  and 
what  it  is  that  they  arc  litigating,  and  also  ivho  the 
parties  were,  that  were  litigant  on  the  record  in  King 
WiUiam^a  time,  I  confess  that  I  cannot  persuade  myself 
to  doubt  that  this  evidence  was  admissible.  The  pre- 
sent parties  have  rested  their  claim  upon  a  custom 
idiich  is  applicable  to  all  copyholders  holding  for  two 
lives.  It  is  alleged  to  be  an  immemorial  custom  within 
the  manor  that  such  copyholders  have  a  right  to  renew 
in  the  manner  there  stated,  paying  to  the  lord  a  fine  to 
be  assessed  by  the  jury,  and  not  by  the  lord  or  his 
steward.  In  order  to  shew  that  no  such  custom  exists^ 
the  court  rcJls  only  going  back  as  far  as  the  year  1737, 
the  defendants  shew  a  suit  in  the  Exchequer  in  the  time 
of  King  WiUiantj  which  appears  on  the  face  of  the  record 
to  have  been  between  a  copyholder  and  the  lord,  the 
copyholder  insisting  upon  an  immemorial  custom  within 
the  manor  for  a  copyholder  for  lives  to  fill  up  the  lives, 
paying  to  the  lord  a  reasonable  fine  to  be  set  by  the 
lord  or  his  steward,  and  the  lord  insisting  that  the  fine 
ought  to  be  set  with  relation  to  the  lives  then  in  beings 
or  to  be  added.  And  the  defendants  now  rely  on  this 
record,  as  shewing  that  at  that  time  at  least  no  such 
custom  as  tlic  present  was  ever  set  up,  but  that  the  cus- 
tom, which  was  applicable  to  uU  copyholders  for  lives^ 
and  therefore  to  copyholders  for  two  lives,  was,  that  the 
copyholder  should  renew  on  payment  of  a  fine  to  be  set 

by 
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x8i6.        by  the  lord  or  his  steward,  withoat  mentioiuxig  any 
~         thing  of  the  intervention  of  the  homage  or  jury ;  that  is, 

sgmnst  that  the  intervention  of  the  homage  or  jury  was  no  ingre- 
dient in  the  custom.  Now  this  appears  to  me  to  be 
material  evidence  as  it  regards  this  issue.  It  is  ob- 
jected however  to  its  admissibility,  that  this  is  a  matter 
which  proi^erly  is  to  be  r^arded  as  res  inter  alios  acta, 
that  it  is  neither  between  the  same  parties  as  it  regards 
the  present  suit,  nor  between  parties  who  stand  in  the 
same  situation  with  the  present.  But  surely  this  ap- 
pears,  that  the  present  suit  is  a  suit  between  the  lord  and 
a  copyholder  for  two  lives,  who  sets  up  a  custom  appli* 
cable  to  copyholders  for  two  lives,  and  that  the  finrmer 
suit  was  between  the  lord  and  a  copyholder  for  lives, 
who  rdied  on  a  custom  applicable  to  all  copyholders  for 
lives  generally.  But  this  gives  rise  to  another  ol:gec- 
tion,  namely,  that  these  depositions,  taking  them  to  be 
hearsay  evidence,  are  not  admissible,  having  been  made 
post  litem  motam.  One  answer  to  the  objection  is  this, 
that  treating  the  depositions  as  hearsay  evidence  only, 
still  they  are  not  to  be  considered  as  made  post  literri 
molam,  because  the  same  thing  is  not  in  controversy 
now  that  vras  in  controversy  in  the  former  suit;  the  tmo 
customs  are  different,  which  gave  rise  to  the  two  suits. 
And  the  strong  ground  of  observation  which  arises 
upon  tliesc  depositious  is  not  tliat  they  are  evidence  of 
any  particular  thing  which  the  witnesses  have  affirmed, 
but  that  at  a  time  when  a  dispute  existed  betweien  the 
lord  and  his  copyholder  conderning  the  copyholder's 
right  to  renew,  on  some  terms,  it  was  never  made  a  term 
that  the  fine  should  be  assessed  by  the  jury.  I  do  not 
see  how  in  this  point  of  view  it  can  be  said  that  this 
was  not  evidence  applicable  to  the  issue;  and  it  seems 

also 
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also  to  me  to  stand  clear  of  objection^  either  on  the  iSi6« 

ground  of  its  being  a  declaration  made  after  the  com-  

mcncement  of  a  suit  touching  the  matter  in  question,  or  sgemt 

because  we  ought  to  look  for  evidence  aliunde  to  make 

it  admissible. 


Baylsy  J.  I  have  no  doubt  that  this  evidence  was 
properly  received.  The  plaintiff  might  have  limited  his 
claim  to  his  own  copyhold,  but  ifistead  of  that  he  makes 
common  claim  with  other  copyholds  granted  for  two 
lives.  By  this  he  gains  an  advantage,  viz.  that  he  is 
entitled  to  go  into  the  question  of  usage  as  it  applies  to 
all  tlie  like  tenements  within  the  manor;  on  the  other 
hand  he  exposes  his  claim  to  be  met  by  evidence  relating 
to  any  other  tenement  within  the  manor,  standing  in 
the  same  situation  as  his  avfii.  Therefore  this  evidence 
seems  to  me  not  to  be  res  inter  alios  acta,  but  inter  eos^ 
dcni  acta  s  for  as  the  plaintiff  has  made  common  claim 
with  the  rest  of  the  copyholders,  he  must  be  content  to 
stand  upon  the  same  footing  as  they  do.  It  appears, 
then,  that  in  1693  a  bill  was  filed  by  a  copyholder 
against  the  lord :  it  is  argued  indeed,  not  by  a  copy- 
holder for  two  lives,  and  that  without  this,  whait  was 
done  in  that  suit  does  not  fall  within  the  range  of  the 
present  question.  But  it  does  appear  by  the  bill  that 
the  complainant  claimed  as  one  of  the  surviving  lives; 
and  we  must  assume  at  this  time  of  day  that  the  bill  was 
not  a  mere  fabrication,  but  was  really  filed  by  such  a 
copyholdei'  against  the  lord,  and  that  the  trial  was  had 
and  the  depositions  made  between  such  parties  as  were 
really  litigating  their  rights  in  the  characters  claimed  and 
disdosed  on  the  record.  In  that  bill,  then,  Brainley 
made  his  claim  as  a  surviving  life  in  the  copy,  and  no 

distinction 
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1 8 1 6.        distinctioa  is  made  between  copyholders  for  two  or  three 
■'         livesi  and  be  states  the  custom  of  the  manor  as  general, 

^i^aha^  '  upon  which  he  founds  his  bill  and  prayer.  The  bill 
and  prayer  I  consider  to  be  an  act  done^  and  that  the 
complainant  in  that  suit  is  identified  with  the  present 
plainti£^  as  much  as  if  the  latter  actually  derived  title  by 
descent  from  him.  And  we  find  that  the  comploiiuuit 
states  the  custon)  to  be  that  the  copyhold  tenant,  upon 
renewal,  must  pay  to  the  lord  a  reasonable  fine,  to  be 
set  by  the  lord  or  his  steward,  and  that  he  was  willing 
upon  admittance  to  have  paid  such  fine.  The  silence  ob- 
served in  the  bill  as  to  any  interference  of  the  homage 
in  assessing  the  fine,  was  surely,  upon  the  present  trial, 
evidence  to  go  to  tlie  jury,  that  by  the  custom,  as  it  was 
undtrstood  at  that  period,  the  homage  had  not  any 
right  to  interfere.  Then  follow  the  depositions ;  and 
these  I  do  not  look  upon  merely  as  the  declarations  of 
persons  unconnected  with  the  subject,  but  as  the  depo- 
sitions of  persons  made  by  them  in  the  character  of  wit- 
nesses brought  forward  by  the  copyholder,  whose  inter- 
est it  was  to  put  foremost  such  witnesses  as  were  best 
able  to  depose  to  the  matter  in  dispute.  Why  am  I  to 
assimie  that  the  copyholder  brought  forward  witnesses, 
who  were  ignorant  ?  And  I  do  not  agree  with  the 
plaintiff's  counsel  that  it  was  necessary  to  prove  the  wit- 
nesses to  have  been  copyholders  in  order  to  let  in  their 
testimony;  The  plaintiff's  witnesses  at  the  last  trial  do 
not  all  appear  to  be  copyholders,  yet  as  they  were  pre- 
sent at  the  holding  of  the  courts,  and  therefore  knew 
what  passed,  they  were  competent  to  speak  to  that.  So 
in  the  former  suit,  I  cannot  infer  that  they  were  incom- 
petent to  have  a  knowlegc  of  the  fiicts  they  deposed  to^ 
on  the  oontcary  it  is  to  be  presumed  they  had  a  eonipe* 

5  tent 
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tent  knowledge,   being  brought  forward  as  witnesses        1816. 

by  a  copyholder.      This   way  of  viewing   the   case 

seems  to  me   to  avoid  all  objection  to  the  deposi-         against 

PxriJLLI?Pf. 

tions  as  being  made  post  liiem  motantf  but  if  it  were 
neoessary  to  go  into  that  questioni  I  think  the  distinc- 
ticm  has  been  correctly  taken,  that  where  the  lis  mota 
was  on  the  very  point  the  declarations  of  persons  would 
not  be  evidence ;  because  you  cannot  be  sure  tllat  in  ad- 
mitting the  depositions  of  witnesses  selected  and  brought 
fiMTward  on  a  particular  side  of  the  question,  who  em- 
bark to  a  certain  d^ree  with  the  feelings  and  prgudices 
bdbnging  to  that  particular  side^  you  are  drawing  evi- 
dence from  perfectly  unpolluted  sources.  But  where 
the  point  in  controversy  is  foreign  to  that  which  was 
before  controverted,  there  never  has  been  a  lis  tnotoy  and 
consequently  \he  objection  does  not  apply.  It  seems  to 
me  that  for  these  reascms  the  evidoice  was  properiy  ad- 
mitted,  and  that  this  rule  ought  to  be  discharged. 

Rule  dischai^ged. 


Williams  against  Williams.  T*"'*^', 

*^  jM,  S3«> 

T  N  trespass  quare  dausum  fregit,  and  not  guilty  (a),  the  in  tremss  fu. 

questimi  at  the  trial  before  Dallas  J,,  at  the  last  Salcp  not  guilty,  th* 

,      -        ^,      ,  •  •     -.v..  M.  Issue  at  the  trill 

wa%  whether  the  locus  tn  quo  was  m  thfe  comity  being  in  which 


ot  Montgomery  or  Merioneth,  ihe  plaintiff  aUeging  that   .iTr^J^" 
it  was  m  MmUgmeryj  the  defendant  in  Merioneth.  ^^^^^^^ 

of  the  depot i- 
tioiM  takes  }it  Cfi  tncient  suit  to  prrpetaaitc  testhitony,  to  whleh  pMotifT  and  defendant 
wcfc  |i»rivief,  was  held  to  beftdmtaiible  erideiice  at  the  trfail,  though  it  appeared  that  the 
Interrogatories  open  which  the  depodtiona  were  framed  were  leading  interrogatories, 
siirh  sa  wonld  not  ha?e  been  allowed  to  be  pat  at  the  trial. 

^)  iftidre  were  special  pleas,  but  the  jury  were  dlKhatgcd  of  them. 

Vol.  IV.  L  t  After 
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i8i6.        After  a  great  deal  of  parol  evidence  on  both  sides,  the 
-  defendant  produced  an  exemplification  of  a  record  in 

^againit  the  time  of  the  Protectorate,  (dated  ist  August  1656,) 
of  the  proceedings  in  a  suit  in  Chancery  to  perpetuate 
testimony,  to  which  suit  the  plainti£Pand  defendant  were 
respectively  privies.  The  record  consisted  of  the  bill 
filed  ^ov.  1655,  the  answer,  and  depositions.  And  it 
was  proposed  to  read  several  of  these  depositions  on 
behalf  of  the  defendant ;  to  which  it  was  objected,  that 
they  were  inadmissible,  inasmuch  as  the  interrogatories 
to  which  they  were  answers,  were  leading  interroga- 
tories; and  to  make  good  this  objection  the  interroga- 
tories were  read  to  the  Court,  (a)     The  learned  Judge 

had 

(a)  ad  Interrogitory.  Do  yoa  know  two  parcels  of  open  and  as- 
iocloied  lands  and  grounds,  called  and  known  by  the  names  of 
Gwacnhavod  Coroxt  and  Moelgtmiddhrwelf  and  do  you  know  a  stone 
placed  and  set  on  the  lower  end  of  the  said  MoelgameMowelf  south- 
ward, commonly  called  and  known  in  the  f9^eUb  tongue  by  the  name 
of  Careg  Derfyit,  which  signifieth  in  the  English  tongue  the  Mftr^stoitt; 
and  how  long  have  you  known  those  parcels  of  lands  and  grounds 
and  the  same  stone*  and  was  that  stone,  during  the  time  of  your 
knowledge  thereof,  taken  and  reputed  to  be  a  stone  anciently  there 
set  and  placed  for  a  meer  and  difisbn  between  the  counties  of  JIfm- 
oiutb  and  MoHtgomiry  there  adjoining  one  upon  another ;  and  has  that 
part  of  Moelgamiddbowtl  as  lieth  north  ind  south-westward  of  that 
stone  called  Cartg  I>erfyn^  or  Metr'S»ne,  and  the  same  Gwaenbtvtd 
Ctrogt  during  the  time  of  your  said  knowledge  thereof,  been  taken 
and  Irepnted  to  be  part  and  parcel  of  the  said  county  of  Mainetb, 
and  to  be  dtuate,  lying»  and  being  in  the  township  of  Rhhuatiog  in  the 
parish  of  LUmwmr  and  Lhmgowir,  or  in  either  of  them,  in  the  said 
county  of  Mtrmetbt  and  to  be  the  freehold  lands  and  inheritance  of 
the  plaintUr»  and  of  the  said  deceased  and  his  ancestors  ? 

4lh,  Have  you  known  or  seen  an  old  dairy  or  swnmer-houie,  com- 
monly called  and  known  by  the  name  of  HafMyt  standing  and  betng 
npoB  part  and  parcel  of  that  parcel  of  land  called  CwiMUvoi  Con^,  in 
the  place  and  siu  of  the  now  A/kf^  or  tommer^ioiise  hrtely  erected 
and  made  thereon  by  the  plaintiff*  and  his  scrrants  and  agents 
and  which  now  sundeth  on  the  same,  if  yon  have  seen  and  kocywn 
that  old  dairy  or  summer-house,  shew  and  declare  upon  your  o«th 
how  loDgagone  it  b  lioce  you  haTC  leen  and  known  the  nmeisad  who 

was 
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had  no  doubt  of  the  interrogatories  being  leading,  but        i8i6. 
he  doubted  whether  upon  that  account  he  ought  to  re-      '  — - 

«,i  ..  ii<*  t         Williams 

ject  the  reading  of  the  depositions ;  he  therefore  ad-         agahst 
mitted  them,   reserving  the  point.     And  upon  their 
being  read,  the  counsel  for  the  plaintiff  agreed  that  they 
could  not  resist  the.  effect  of  them ;  so  a  verdict  passed 
for  the  defendant. 

In  the  last  term  a  rule  nisi  was  obtained  for  a  new 
trial,  upon  the  question  whether  these  depositions  were 
properly^reoeived  in  evidence,  the  interrogatories  being 
leading,  and  it  was  said  that  this  was  the  first  oppor- 
tunity which  the  party  had  of  objecting  to  them. 

Dauncey^  Peakey  and  W*  E.  launtoTiy  who  shewed 
cause  (a),  denied  that  this  was  the  first  opportunity 
which  the  party  had  of  otjecting  to  the  depositions. 
For  in  a  suit  to  perpetuate  testimony,  which  this  was, 
the  party  may  by  the  practice  of  the  Court  move  to 
suppress  the  depositions,  if  the  interrogatories  are  lead- 
ing. The  practice  seems  to  be  this ;  afler  the  witnesses 
are  examined,  a  rule  for  publication  is  obtained,  of' 
which  the  adverse  party  must  have  notice,  and  a  day  is 
given  him  to  shew  cause  why  publication  should  not 
-pass;  and  publication  may  be.  stayed  upon  reasonable 
cause;  or  after  office  copies  of  the  depositions  arc  ob- 


vrz$  taken  and  reputed  to  be  the.  owner  thereof  at  the  time  of  your 
knowledge  thereof,  and  did  continue  reputed  owners  thereof  dorinf^ 
all  the  time  that  yon  knew  the  same ;  and  hare  yon  known  and  seen 
the  tame  old  hoofe  there  erected,  and  wai  there  not  then  at  the  time 
of  the  erection  thereof  a  hearth  with  tome  wall  and  stones  visible  and 
apparent  to  be  seen  in  the  said  place  where  the  same  old  house  was 
erected,  which  did  signify  and  make  manifest  that  there  stood  for- 
merly a  house  there  ? 

(a)  Cause  wu  shewn  at  SerjeanU  Inn  before  this  term. 

L  1  2  tainedi 


WtLLIAMf. 


5^0  CA^ES  IN  HILARY  TCUM 

iSi6.  toined,  the  party  may  moTe  to  wpptemk  them,  becsuie 
""        the  interrogatories  are  leading,  and  the  GNiri  will  refier 

agmtut  them  to  the  Maater,  and  if  he  rqpofti  the  interrogato- 
ries to  be  leading,  will  order  them  to  be  suppressed. 
Hindis  Ckane.  Pract.  jSy.  394.  GUb.  Chime.  14S* 
See  also  Proceedings  in  the  High  Cauri  ^Chaneery,  24.9 
for  the  order  of  Sir  N.  Bacon^  Dee.  io«  3  JSKs.  regu- 
lating the  examination  of  witnesses  in  perpetuam  rei 
memoriamt  ^nd  the  orders  to  be  observed  before  grant* 
ing  of  publiqUion.  Also,  orders  and  rides  in  the  Ez^ 
chequer,  JRide  34.  (kder  of  Lord  Chancellor,  3  %Jac.  2. 
Spence  v.  .^122^,  Chan.  Prec.  473.  ji.  307.  Gilh.  Eq. 
Gz5. 150.  Eq.  Cas.Abr.  232.  pl.^.  Vin.  Abr.  Evt' 
dence.  P,  a.  2.  pL  11.  Lord  Jnmdel  v.  Pittf  AmbL  $%$. 
But  after  publication  has  passed,  and  the  plaintiff  has 
exentplified  the  depositions,  it  is  too  late  to  object  thai 
the  interrogatories  are  leading ;  in  the  some  manner  as 
if  d^KMitions  taken  de  bene  esse  are  irregular,  yet  at  the 
hearing  of  the  cause  it  is  too  late  to  make  the  obgectioo 
for  irregularity,  but  in  such  case  you  ought  to  have 
moved  the  Court  to  discharge  the  ordei  for  publica- 
tion. (0)  And  if  this  objection  could  now  prevail,  it 
lyould  be  remediless;  for  where  it  is  made  in  due  season, 
the  Court  may  order  fresh  interrogatories  to  be  put  in 
for  the  witness's  examination  over  again,  but  this  cannot 
be  done  after  the  witnesses  must  necessarily  be  all  ex- 
tinct through  lapse  of  time.  Also  the  examinations  of 
witnesses  in  ancient  times  to  perpetuate  testimony,  would 
be  to  no  purpose^  if  the  reading  of  them  might  be  qs- 
posed  on  this  ground;  for  anciently  the  rules  for  ex- 
anunation  were  not  so  strict  as  modern  practice  requires, 

(tf)  Dtan  and  Chapter  rf  Mfy  v.  Warren^  a  Ath  189. 

and 
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«iid  mmtt  of  them  would  be  open  to  this  otgectkm.  i8itf., 
Besidei,  it  is  but  an  irregularity  in  &e  finrm  of  the  quet^  — — — 
tioiiy  and  it  is  a  general  rule  that  all  dbgjections  on  the  _  i^mmt 
ground  of  irregularis  must  be  made  in  the  first  in* 
stance^  otherwise  they  are  too  late.  And  it  was  never 
yet  heard  of,  that  because  the  Judge  at  the  trial  per- 
mitted leading  questions  to  be  put,  therefore  the  adverse 
par^  is  entitled  to  a  new  trial. 

Abbotty  Fuller^  and  CanqAeU  contn^  allowed,  upon 
looking  to  the  authorities»  that  there  had  been  an  op- 
portunity of  objecting  to  the  depositions  before  this. 
Yet  they  insisted  that  it  was  not  too  late  now  to  make 
the  olyectiony  because  at  no  time  is  a  par^  allowed  to 
put  leading  questi<ms  upon  the  veiy  point  in  issue, 
which  these  interrogatories  appear  to  be^  and  the  an- 
swers to  them  are  in  the  words  of  the  interrogatory* 
And  if  the  Judge  at  the  trial  must  have  disallowed  them 
if  put  vivd  vocef  it  is  a  strange  thing  to  say  that  now  he 
shall  be  bound  to  admit  what  never  was  properly  evidence^ 
because  at  the  time  it  was  received,  the  adverse  party 
did  not  point  out  that  it  was  improper ;  as  if  it  were  not 
the  office  of  the  party  who  seeks  to  perpetuate  the  evi- 
dence^ rather  than  of  him  against  whom  it  is  prayed,  to 
be  careful  that  it  is  lawfully  and  fcmnally  made.  These 
bills  to  examine  tn  perpehtam  reimemoriamf  "were  nttatlj 
disapproved  of  by  theLordCaiancdlor^^^  and  the 
reason  given  is  because  the  depositions  are  not  to  be 
published  until  afler  the  witnesses  are  dead(i);  which 
is  an  answer  to  the  argument,  that  if  objection  had  been 
made  at  first,  the  witnesses  might  have  been  examined 

LI  3  over 
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,iii6.        over  agaii).    And  in  one  case  it  appears  that  the  dep(K 
sitions  of  a  witness  who  was  examined  inperpetuam  ret 


'WlbUAMf. 


against  memoriam  were  suppressed  after  his  death,  because  the 
plaintiff  had  been  sitffered  to  instruct  him  (a);  and  this 
is  a  parallel  case^  for  what  is  the  putting  of  leading  in- 
terrogatories but  a  species  of  instruction  ?  Depositicms 
such  as  these  which  are  not  records,  nor  have  the  au- 
thority of  things  adjudged,  are  open  at  all  times  to  just 
exceptions.  Therefore  at  the  hearing  of  a  cause  in 
Chancery  the  evidence  of  one  having  an  interest  cannot 
be  read  (i),  and  so  a  party  may  object  to  a  deposition 
that  it  is  not  properly  sworn  (c) ;  which  shews  that  not- 
withstanding he  might  before  have  moved  to  suppress 
the  evidence,  it  is  not  too  late  afterwards  to  object  to  it. 
And  if  this  may  be  done  at  the  hearing  of  a  cause  in 
equity,  surely  it  may  be  done  on  the  trial  at  law.  The 
true  criterion  seems  to  be,  that  if  the  question  would 
not  have  been  allowed  to  be  put  at  the  trial,  th^  Judge 
ought  to  reject  it  though  it  be  in  the  form  of  a  deposi- 
tion ;  and  such  is  the  constant  practice  as  it  regards 
depositions  taken  in  the  cause  before  the  court* 

Lord  Ellenborough  C.  J.  There  is  a  plain  differ- 
ence betwixt  depositicms  such  as  these^  and  depositions 
taken  in  a  cause  then  pending  in  court;  for  in  the  pre- 
sent case  the  party  had  an  opportunity  of  objecting  to 
them,  and  mig^  have  applied  to  have  them  expunged, 
instead  of  which  he  has  allowed  publication  to  pass,  and 
the  evidence  to  be  exemplified;  in  the  other  case  he  has 
not  any  opportunity,  but  comes  with  his  objecticm  fredi 

W  Harrison's  Pract.  178.  {b)  Cm.  Dig.  Chtmccrj,  T.  4. 

(c)  lAtluzi.  Omychund^*  Barker* 

at 
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at  the  trial.     It  is  observable  that  the  cases  put  of  ob-  i8i6. 

jections  made  at  the  hearing,  are  either  where  the  wit-  — — 

ness  would  have  been  incompetent  oaaocount  of  interest,  againtt 

or  where  the  deposition  would  have  been  a  nuUitjr,  on  ^^^''•^'**'** 
account  of  its  not  having  been  sworn* 

Bayley  J.  Though  it  may  be  true  that  ordinarily 
publication  does  not  pass  in  a  suit  to  perpetuate  testi- 
mony, ill  the  lifetime  of  the  witnesses,  yet  it  sometimes 
does;  and  in  this  suit  one  is  led  to  conjecture  that  this 
was  the  case ;  for  the  exemplification  which,  must  have 
been  preceded  by  publication  takes  place  the  very  next 
year  after  the  bill  filed. 

Per  Curiam^  .''  *  Rule  discharged*. 


-•.  •^.■ 


M'DouGLE  against  The   Royal  Exchan^g^     ivedMtd4»i 

Assurance  Company.  ^  *^^ 


T^EBT  on  a  policy  of  assurance  upon  a  cargo  of  oats  The  striking  of 
on  board  the  ship  Beaver,  at  and  from  BamsiahU  wh^^'Sie  f^*^ 
to  Londofij  and  the  plaintiff  claimed  as  for  a  particular  ^'fj* ^n^  ahalf 
loss  exceeding  5/.  per  cent,  it  being  agreed  by  the  po-  >n<l  was  laid  on 
licy  that  in  case  of  particular  average  occasioned  by  the  was  held  not  to 
ship  being  stranded,  to  pay  so  much  thereof  as  should  strandwg  witbb^ 
exceed  5  percent.  Upon  nil  debet,  the  case  at  the  that"wm"?a' 
trial  before  Lord  EUenbarougk  C.  J.  was  thus :  Po«^  o^*"^'- 

The  ship  in  coming  out  o(New  Grimsby ^  where  she 
had  been  driven  by  stress  of  weather,  with  a  pilot  on 
board,  struck  upon  a  rock,  about  the  distance  of  a  cable 
and  a  half's  length  from  the  shore^  and  remained  upon 
the  rock  a  minute  and  a  half.     The  captain  swore  that 

LI  4  the 
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iSiti.        ^  ^P  VA8  laid  upon  ber  beam  ends  when  she  wsa 

— — -        upon  the  rock.    And  the  question  was,  whether  the 

t^t^^     particular  loss  occasioned  by  this  accident  was  a  loaa 

Ezt^MoB^     occasioned  by  the  stranding  of  the  ship.     His  Lordship 

AssH.  Company,  ruled  that  a  stranding  imported  some  degree  of  eon- 

tinuance  on  the  shore,  and  not  merely,  as  it  was  com:- 
monly  termed,  to  touch  and  go;  and  the  plaintiff  was 
nonsuited,  (a) 

Scadeti  now  moTed  for  a  new  trial,  and  r^rred  to 
Dobson  ▼•  BoUon  (6),  and  ai^^ued  that  this  appeared  io 
be  such  a  striking  on  the  rock  as  constituted"  a  strand- 
ing. For  if  it  be  a  mere  ^^  touch  and  go,"  that  is^  a 
scraping  of  the  ship's  bottom  so  as  to  impede  her  velo- 
city without  actually  stopping  her  course^  this  will  not 
amount  to  a  stranding;  but  here  was  an  actual  stoppage 
of  the  ship  in  her  course,  and  though  it  was  but  for  a 
minute  and  a  hali^  yet  the  period  of  time  does  not  de- 
termihe  whether  a  stranding  or  not ;  and  great  uncer- 
tainty would  follow  if  it  did;  for  then  it  might  be 
asked,  what  portion  of  time  shall  be  sufficient,  shall  it 
be  half  or  a  quarter  of  an  hour?  Therefore  to  avoid 
such  uncertainty,  the  strandii^  of  the  ship  is  to  be  do* 
termined  by  whether  she  be  actually  stopt  ch:  not,  with- 
out regard  to  the  time  for  which  she  is  stopt. 

Lord  EiJJuaoROuaH  C.  J.  The  evidence  was,  that 
the  ship  in  oomii^  out  of  harbour  struck  on  a  roek, 
where  she  remained  a  minute  and  a  half,  to  the  best  of 
the  captain's  judgment.  If  this  constitutes  a  strandii^ 
it  will  come  to  this^  that  an  instantaneous  •tpwmgp  of 

W  Sue  4  eamph.  N.  A  C  rfj.    i  St»k  N.  f.C  13a 
[})  fmrk.  Inm*  17;.  7th  edit. 

the 
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the  ship's  progress  must  be  a  stranding^  the  most  mi-        1816. 
nute  portion  of  time  that  division  is  capable  of  will  be        — ^— 

M*DouoLt 

enough.     But  I  take  it  that  stranding  in  its  fair  legal         i^mnst 
aense  implies  a  settling  of  the  ship;  some  restmg,  or      eichangk 
interruption  of  the  voyage,  so  that  the  ship  may  pro  -^""^'ni*"^ 
tempore  be  considered  as  wrecked ;  from  which  misfin^- 
tunes  a  vast  deal  of  damage  does  frequently  occur.     I 
really  thought  it  the  trial  that  diere  was  more  waste  of 
time  than  such  an  inquiry  needed. 

Lb  &AVC  J.  There  must  be  some  settteroent  of  the 
ship  on  the  rock  or  pilesi  or  ^ndiatever  the  place  may  be^ 
to  constitute  a  stranding. 

Batley  J.  According  to  the  argument,  if  a  ship  in 
oomii^  up  a  river  should  happen  to  ground  but  for  a 
minute,  though  this  does  not  make  it  necessary  for  her 
to  shift  a  single  sail,  it  will  be  a  strandinj^  and  the  or- 
dinary exception  in  policies  of  assurance  will  be  gone. 

Rule  refused,  (a) 


(a)  See  Utrmm  v.  Fmx,  3  Qimfk.  N-  P.  C.  4^9.     Saripg  ? .  Henk/e 
Manh*  Jnsttr.  240. 


£xoN  against  Russell.  ivedMetd^, 

Jam  S4th. 

1  N  assumpsit  by  die  indorsee  against  the  maker  of  a  where  the  in- 
promissory  note^  the  plainti£P  declared  that  the  de-   ^^^^^^t^Jh'"*** 
fendant  made  his 'promissory  note,  and  thereby  pro-   maker  of  a  pro- 

m'.ssory  notCt 
that  he  made  the 
same  payahU  at 
the  hmse  tf  Messrs-  B.  and  Co-^  London,  and  apon  prxKhiction  of  the  note  at  the  trial  it  ap- 
peared that  the  addreM  at  the  house  of  MeMrk  B,  and  Co.  was  not  a  part  of  the  note,  bat 
only  a  roemorandnm  at  the  foot  of  the  note  t    Held  that  this  wai  a  variance. 

mised 
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i8i6.         tnised  to  pay,  &c.,  and  made  the  same  payable  and  to  be 

— "*"        paid  according  to  tie  tenor  and  effect  at  the  house  qfcer- 

ogaimt        tain  persons  described  as  Messrs.  Brown,  Cobb,  and  Co^ 

RosiiLL.       Bankers^  London;  and  the  plaintiff  did  not  aver  any 

presentment  at  the  house  of  Brawn  and  Co.      There 

were  the  money  counts.     Plea,  non  assumpsit ;  and  at 

the  trial  before  Lord  EUenborough  C.  J.  at  the  Middlesex 

sittings  after  Trinity  term»  the  note  was  produced,  and 

was  in  this  form : 

jSioo.  London^  ii  Nov.  1814. 

Six  weeks  after  date  I  promise  to  pay  George 
JBrowKj  or  order,  100/.  for  value  received. 

Jos»  RusseH. 
At  Messrs.  Brauon^  Cobby  and  Co.  Bankers,    ' 
London. 
There  was  no  proof  of  any  presentment  at  the  house  of 
Brawn  and  Co.,  and  for  want  of  this  it  was  objected 
tliat  the  plaintiff  was  not  entitled  to  recover.    To  which 
it  was  answered,  that  the  place  of  address  not  being  in- 
serted in  the  body  of  the  note,  formed  no  part  of  the 
contract,  wherefore  proof  of  presentment  at  the  place 
was  unnecessary.     His  Lordship  allowed  the  plaintifi' 
to  take  a  verdict,  reserving  to  the  defendant  to  move 
upon  this  point.    Accordingly  a  rule  nisi  for  a  nonsuit 
was  obtained  in  the  last  term. 

And  upon  cause  shewn  on  this  day  by  Ofimfn  fiur  the 
plaintiff  and  Lawes  for  the  defendant,  the  Court,  after 
hearing  the  cases  (a),  intimated  an  opinion  that  the 
address  at  the  foot  of  this  promissory  note  was  to  be 

(a)  The  cases  cited  in  argurocot  were  Saunderson  v.  Judge,  %!!.£/. 
509.  Price  V,  Mitchell,  4  Campb,  N.  /*.  C.  aoo.  Fenton  v.  Goundry, 
1 3  Mast,  459.  Saunderion  v.  Bowes,  14  East,  500.  Bowes  f .  Htruc, 
5  Taunt.  3a 

con- 


Russell. 
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considered  only  as  a  memorandum,  and  not  as  a  part  of  1 8 16. 
the  instrument  itself;  whence  it  followed  that  a  special  — — 
presentment  was  unnecessary.  But  then  this  difficulty  art^nst 
to  the  plaintifPs  recovering  suggested  itself,  that  the 
plainti£Fhas  misdescribed  the  note  in  his  declaration, 
for  he  has  declared  upon  it  as  a  note  payable  at  a  par- 
ticular place,  making  this  a  part  of  the  description  of 
the  nbte^  which  it  is  not,  being  only  a  memorandum. 
And  there  is  no  other  count  upon  which  the  plaintiff 
can  recover,  for  being  an  indorsee  the  money  counts 
will  not  help  him.  It  was  answered  that  this  was  sur- 
plusage, being  no  part  of  the  contract,  and  might  be 
rejected. 

Lord  Ellenborough  C.  J.  The  plaintiff  has  taken 
upon  himself  to  aver  that  such  is  the  import  of  the  note ; 
he  has  therefore  not  truly  stated  the  note,  for  he  has 
stated  that  it  is  made  payable  at  a  particular  place. 
Therefore  he  ought  to  have  been  nonsuited  upon  the 
ground  that  he  has  misdescribed  the  note  as  payable  at 
a  particular  place,  which  it  is  not,  the  address  being  no 
part  of  the  contract,  but  a  memorandum. 

Baylet  J.  The  plaintiff  takes  on  him  to  aver  it  to 
be  part  of  the  note  that  it  is  made  payable  at  a  par- 
ticular place.  It  is  a  misdescription  of  tjhe  instrument 
declared  upon. 

Per  Curiamy  Rule  absolute. 
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1816. 


^l^\^  The  King  against  Wadley. 

^StrSe"'  A^  indictment  framed  on  rtat  52  G.  3.  c.  155. 
^oarter  Seir  5. 1 2.  for  diflturbinff  a  reliirioas  aMembly,  was  found 

iioaft  upon  sUt.  0-0  j7  •**-^ 

51 G.  3.  c.  155.     against  the  defendant  at  the  Gloucestershire  quarter 

#.  I  ft.  for  dts-  .  *    1  ,  ■ 

tnrbing  a  reli-  sessions,  and  remoim  by  the  prosecutors  into  this 
m^^reimiTed  couTt  The  indictment  charged,  that  the  defendant  an 
h^c^^Vt^  *e  «3d  of  November,  55th  Q.  3.,  with  force  and  arme, 
fore  trial.  ^  ^^  parish  of  Newnkom  in  the  county  of  Gloucester^ 

did  wilfolly,  maliciously,  and  contemptuously  ^squiet 
and  disturb  a  certain  meeting,  assembly,  and  congrq^- 
tion  of  persons  assembled  for  religious  worship,  the 
■ame  then  and  there  being  a  meeting,  assembly,  and 
congregation  ^permiUed  and  authorized  by  a  certain 
act  of  parliament  made  and  passed  in  the  5  id  of  the 
king^  intituled,  ^<  An  act  to  repeal  certain  acta^  and 
amend  other  acts  relating   to  religious  worship  and 
assemblies,  and  persons  teaching  or  preaching  therein  f 
that  is  to  say,  by  then  and  there  shouting,  groaning^ 
hallooing,  talking  aloud,  throwing  stones,  bricks,  and 
dirt,  and  making  a  great  noise  and  disturbance,  against 
the  form  of  the  statute^  &c.    The  2d  count  alleged  it 
to  be  a  certain  meeting,  &c.  of  persons  assembled  ftr 
religious  worship,  the  same  being  then  and  there  a 
meeting,  &c.  permitted  and  authorized  by  the  statute 
in  such  case  provided,  to  wit,  a  meeting,  8cc  of  persons 
assembled  for  religious  worship  in  a  certain  meeting- 
house situate,  &&,  which  said  meeting-house  had  been 
duly  certified  and  registered  pursuant  to  the  statute  in 
such  case  provided,  against  the  form  of  the  statute^  &c 
The  defendant  pleaded  not  guilty,  and  it  was  found 

6  against 


Wadlpt. 
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against  him  at  the  last  Gloucestershire  assizes,  and  in         1815. 
tke  last  term  was  moved  in  arrest  of  judffment}  ^^   „ 

.  '  "*  Kino 

That  the  G)urt  had  not  any  jurisdiction  to  try  this  ..fjf''*'' 
indictment;  for  by  5a  G.  3.  c.  155.  5.  '12.9  upon  which 
this  indictment  is  framed^  the  offender  upon  proof 
before  any  justice  of  the  peace  by  two  or  more  cre- 
dible witnesses  shall  find  sureties  to  answer  for  such 
o£fence^  and  in  defisiult  of  such  styreties  shall  be  com* 
mitted  till  the  next  general  or  quarter  sessions,  and 
upon  conviction  of  the  said  offence  at  the  udd  general  or 
quarter'  sessions  shall  pjffer  the  penalty  of  40I.  So 
that  a  conviction  ,aiid  consequently  a  trial  at  the 
aeisioiis  must,  as  it  seems,  precede  a  forfeiture^  for  the 
forfeiture  is  to  follow  upon  a  conviction  at  the  sessions, 
and  without  such  conviction  there  can  be  no  forfeiture. 
And  this  was  moved  in  order  to  question  the  propriety 
of  the  decision  in  Bex  v.  Hube  (a),  which  was  admitted  to 
be  an  adverse  decision  upon  a  clause  in  the  Toleration 
act  (b)  similar  to  the  present  clause. 

Abbott  and  Campbell^  who  now  shewed  cause,  admit- 
ting that  this  was  an  indictment  for  a  new  offence  created 
by  statute,  argued  that  the  rule  was  well  l&id  down, 
that  '*  where  a  new  offence  is  created  and  directed  to 
be  triad  in  an  inferior  court,  established  according  to 
the  oeursQ  of  the  common  law,  such  inferior  court  tries 
the  offence  as  a  common  law  court,  subject  to  be  re- 
moved by  writs  of  error,  habeas  corpus^  certiorari^  and 
to  all  the  consequences  of  common  law  proceedings. 
In  which  case  this  Court  cannot  be  ousted  of  its  jurisdic- 
ti6n  without  express  n^ative  words."  (c)     And  there 

{a)  s  T.R.  54a.  (h)  I  /T,  &  JVf.  C.19. 

{c)  Hmfley  r  Hooker,  Cowp.  524.  per  I^d.  Mamfield. 

are 
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1 8 16.         arc  no  negative  words  in  the  statute  now  btfore  the 
-^"^        Court.     So  if  a  statute  direct  that  certain  offences  shall 

The  Kino 

against  be  inquired  of  only  in  the  sessions  of  the  peace^  assizes, 
or  leets,  within  the  county  where  committed^  et  mm 
alibi  extra  comitaUy  yet  may  they  be  inquired  of  in  the 
superior  courts ;  for  the  statute  is  not  in  the  negative^ 
<<  and  not  in  any  other  court,"  but  *<  not  in  any  other 
county."  {a)  Thus  i^so  it  was  resolved  upon  the  statute 
21  Jac,  concerning  penal  laws^  that  if  a  penal  law  give 
authority  to  justices  of  peace,  justices  of  assize^  or  oyer 
and  terminer,  to  hear  and  determine  an  offence  against 
the  statute,  without  more,  that  m^ans  by  indictment, 
and  not  by  information,  bill,  or  plaint  And  though  . 
there  be  a  special  clause  to  sue  by  bill,  plaint,  or  in- 
formation, yet  if  one  be  indicted  before  the  justices  of 
assize,  oyer  and  terminer,  or  of  the  peace,  the  indict* 
ment  may  be  removed  into  this  court,  and  tried  here, 
or  may  be  sent  into  the  country  to  be  tried  at  nisi 
prius  (&)•  So  if  a  statute  gives  a  power  of  distress,  and 
that  if  any  question  arise  about  taking  it,  the  same  shall 
be  heard  sndjlnally  determined  by  one  or  more  justices 
of  the  peace  (c);  or  if  a  statute  directs  an  appeal  to  the 
quarter  sessions,  and  that  such  appeal  shall  be  final,  and 
that  no  other  court  shall  interpose  ((/),  yet  a  certiorari 
lies  in  both  these  cases.  Upon  these  principles  Rex  v. 
Hube  was  determined,  and  the  court  said  that  they  did 
not  entertain  any  doubt  upon  this  point. 

Jervis  and  W.  E.  Taunton  contra,  said,  that  the  prin- 
cipal point  before  the  Court  in  Rex  v.  Hubey  was  as  to 

(a)  Shoyler,  Taylor,  Cro,J,  ijS. 

(b)  id  &  3^  Reiolutionif  tV,  JoneSt  193. 
(t )  Rex  ▼.  Plowtightt  3  Mod.  94. 
'J)  Rex  T. Rcevty  z  BL  R*  231.    %  Burr*  104c. 

7  the 
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the  manner  of  levying  the  penalty;  and  though  the         i8i6« 
Court  also  held  that  the  indictment  was  properly  re«         .    , 

r^     t^      ^  The  Kino 

moved  irom  the  quarter  sessions,  it  does  not  appear  that  agdnst 
they  gave  any  reason  for  it.  And  if  this  Court  may 
withdraw  from  the  justices  at  sessions,  to  whom  it  is  spe- 
cially given,  the  trial  of  this  new  ofience,  as  well  may 
it  take  cognizance  of  the  offence  ab  originey  and  with- 
draw it  from  the  sessions  altogether  ;^  yet  this  would  be 
doing  violence  to  the  language  of  the  statute,  and  over- 
ruling what  Lord  Mansfield  has  denominated  the  clear-  ' 
est  distinction.  For  ^<  if,"  says  he,  <<  a  new  oflence  is 
created  by  statute,  and  a  special  jurisdiction  out  of  the 
course  of  the  common  law  is  prescribed,  it  must  be  fol- 
lowed. If  not  strictly  pursued,  all  is  a  nullity  and 
coram  nan  judice.  In  that  case  there  is  no  occasion  to 
oust  the  common  law  courts,  because  not  being  an  of- 
fence at  common  law,  but  punishable  only  sub  moda^  in 
the  particular  manner  described,  they  never  could  have 
jurisdiction."  (a)  Now  that  this  is  a  new  o£knce  created 
by  the  statute,  and  not  an  offence  at  common  law,  can- 
not well  be  doubted,  for  it  is  neither  a  riot,  nor  an 
affitiy,  being  committed  by  one  person  only;  neither  is 
it  an  assault,  there  being  no  attack  upon  the  person  of 
another :  it  is  therefore  an  offence  only  against  the  sta- 
tute, which  prohibits  the  disturbance  of  such  an  assembly 
as  by  the  statute  is  made  lawful.  It  is  also  plain  that 
the  jurisdiction  prescribed  is  out  of  the  course  of  tlie 
common  law,  from  these  considerations,  viz.  that  the 
statute  requires  proof  to  be  made  by  two  witnesses  be- 
fore the  ofiender  can  be  committed ;  also  that  the  of- 
fender may  be  proceeded  against  by  information  before 

(a)  Covfp.  si^- 

two 


512  CASES  IN  HILARY  TERM 

1816.        two  justicesi  according  to  the  provisions  of  sect.  15.9  for 
""~^*       that  section  includes  all  persons  iruilty  of  an  o&DCe  for 

The  KiMO  ^  ... 

i^aimt  ivhich  any  penalty  is  imposed,  in  reqpect  of  whidi  no 
special  provision  is  made ;  and  there  is  no  appropriation 
of  the  penalty  in  ibis^case;  also  that  by  the  same  s^ct 
all  penalties  may  be  levied  by  distress  under  the  hands 
and  seals  of  two  justices.  Wherefore  in  one  case^  be- 
cause the  statutes  gave  the  justices  power  to  mitigate  the 
penalties,  this  was  held  suflScient  to  oust  the  superior 
courts  of  jurisdiction,  (a)  And  this  princq>Ie,  that 
where  an  act  makes  a  new  offence,  and  prescribes  a  par- 
ticular method  of  proceeding,  the  common  law  method 
is  done  away,  is  as  old  as  the  time  oijac.  i.  (6),  and 
has  been  acted  upon  from  that  time  to  the  present  in 
many  subsequent  cases  (c);  which  cases  greatly  out- 
weigh the  resolutions  upon  the  statute  i\Jac.  cited 
eontrd.  And  SftqyU  v.  Tiyhr  was  not  like  this  a  ques- 
tion of  jurisdiction,  but  only  of  venue.  As  to  all  the 
other  eases  cited  contrd^  the  obvious  answer  to  them  is, 
that  it  docs  not  follow  because  the  certiorari  is  not  taken 
away  altogether,  that  it  may  not  be  partially  taken 
away,  that  is,  before  triaL 

Lord  EllenboiioU«h  C.  J.  I  own  that  when  this 
question  was  first  diseuiised  upon  the  rule  nisi,  I  cer- 
tainly was  struck  with  the  sentence  in  the  act  of  parliar 
ment,  whidi  enacts  that  the  offender  vpon  homoiction  (^ 
the  said  qfftnce  at  the  geiural  or  quarter  seitions  shaU 
n^fer  tke  penalty  qf^oLj  so  as  to  regard  it  as  somewhat 
in  the  nature  of  a  oondition  precedent)  that  there  should 

id)  Catei  T.  Kmiht,  3  7*  R-  44^  {})  Outlets  case.  Civ.  J.  644. 

{c)  Rex  ▼;  Wright^  i  Bun,  SA^^    J^  ▼•  IM$9M,  %  Burr.  799. 

be 
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be  a  conviction  at  the  sessions  in  order  to  induce  a  for-  x  8 1 
feiture.  But  after  considering  the  decision  in  Eea  v.  *~ 
HAe^  where  a  different  doctrine  was  maintained,  and  again 
also  adverting  to  the  rule  laid  down  by  Lord  Mansfield 
in  HariUy  t.  Hooketf  that  where  an  inferior  court, 
established  according  to  th^  course  of  the  common  law, 
is  prescribed  for  the  trial  of  a  new  offimce,  it  tries  the 
offence  as  a  common  law  courts  subject  to  all  the  conse^ 
quences  of  common  law  proceedings;  so  that  this  court 
is,  as  it  were,  in  privity  with  the  inferior  cour^  and  may 
remove  the  proceedings  by  urtiorarii  I  cannot  but 
think  that  a  larger  rule  is  to  be  applied  to  this  case  than 
what  at  first  struck  my  mind  upon  reading  the  sentence 
in  the  act  of  parliament.  Tbis  rule  will  by  no  means 
interfere  with  any  of  those  cases  in  which  a  new  oiitoce 
is  created  by  act  of  parliament,  and  a  tribunal  out  of  the 
course  of  the  common  law  is  appointed  to  visit  it ;  for 
this  is  not  the  case  here;  since  the  court  of  quarter 
jiessiohs  proceeds  according  to  the  common  law,  and  th^ 
Statute  does  not  recjuire  two  witnesses  to  prove  the  of- 
fence at  the  trial,  but  only  to  warrant  the  justice  in 
binding  over  or  committing  the  ofiender  for  trial.  In 
iSi  these  cases  the  jurisdiction  of  this  CQjirt  is  not  taken 
away  unless  there  be  express  words  to  take  it  away.  In 
tonfbrmity  with  the  rule^  as  it  is  expounded  by  Lord 
Mansfield  in  Hartley  v.  Hooker^  and  with  the  decision 
^iBexy.Hube^  which  is  a  decbion  in  point,  I  think 
this  certiorari  was  well  issued. 

Le  Blanc  J*  Unless  the  defeddiint  could  succeed 
in  shewing  that  if  the  proceedings  had  been  before  th^ 
quarter  sessions  they  could  not  have  been  sustained, 
the  argument,  as  it  seems  to  mey  is  at  end ;  because 

Vol.  IV.  M  m  if 
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i8id.        if  an  indictment  lies  to  the  quarter  aessiona^  it  follows 
"~— "         from  the  rule  laid  down  in  Hartley  v.  Hooker^  and 

The  Kino  .  . 

agaitut  acted  upon  in  Bex  y.  Hybe  on  an  occasion  not  distin- 
guishable firom  the  present,  that  the  certiorari  is  not 
taken  away.  For  admitting  this  to  be  a  i^ew  offence 
created  by  the  statute^  still  the  court  which  is  prescribed 
to  tdce  cognizance  of  it  is  a  court  proceeding  according 
to  the  course  of  the  common  law ;  whence  it  follows, 
that  the  common  law  consequences  attach  upon  it ;  one 
of  which  is)  that  the  indictment  may  -be  removed  by 
certiorari  into  this  court.  And  this  is  the  known  dis- 
thiction  between  offences  made  cognizable  as  this  is, 
auid  such  as  are  only  cognizable  by  a  jurisdiction  which 
does  not  proceed  according  to  the  course  of  the  com- 
mon law.^  Now  it  seems  not  to  be  denied,  that  an  in- 
dictment lies  in  this  case  to  the  quarter  sessions,  for 
otherwise  it  must  be  by  sununary  proceeding ;  there- 
fore, as  it  seems  to  me,  it  follows  that  this  indictment 
might  be  removed. 

Per  Curiam^  Rule  discharged. 


The  defendant  was  brought  up  on  a  subsequent  day, 
and  judgment  ^ven  against  him  for  40/.  penalty,  and 
he  was  committed  until  the  fine  bhould  be  paid. 
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The  King  against  Johnson.  ivtdfutiay, 

Jan.  31SU 

TNDICTMENT  against  the  defendant  as  treasurer  ThecMtiof» 

of  the  county  oi Lancaster  for  refusing  to  obey  an  fhcborough"* 

order  made  by  the  justices  of  the  borough  of  Liverpool^  **^/Vr »  fc^* 

at  their  general  quarter  sessions  fo)r  the  said  borough:  Umy committed 

and  the  indictment  alleged  that  the  justices  duly  made  rough,  may  be 

the  order,  and  set  forth  the  sanie»  viz.   ^  That  the  stud  oJrt  to  be 

treasurer  do  pay  to  W.S.H.  61.  2s»  loA,  which  is  £^J^o*fthe 

considered  by  the  court  to  be  reasonable^  a&d  not  exceed-  ^J^f^j^  '^ 


ing  the  expences  which  it  appears  the  said  IV.  S.  H.  has  ^^f^  of  Liver* 

^  ^  fool  not  hariiig 

been  bona  fide  put  to  in  carrying  on  a  prosecution  cxdukite  juris- 

against  A.  H.  for  a/elony  committed  upon  the  said  treawrcr  like  a 

W.  S.  H.  within  the  sidd  borough."  ^^tVo^a'ay 

Signed  «  W.  StaiAam,  clerk  of  the  peace  in  and  for  ^^ '"  *^^  ""• 

•^  '  r  tare  of  a  county 

the  said  borough/'  tate,  but  con- 

*      1      1        .     1.  1      1  «  tributingasa 

And  the  indictment  averred  that  the  order  was  part  of  the 
made  out  by  the  clerk  of  the  peace  for  the  said  borough^  ^my  rate, 
he  being  directed  by  the  said  court  to  make  it  out  ac- 
cording to  the  statute,  of  which  order  the  defendant 
had  sight  and  was  required  by  the  prosecutor  to  pay. 
And  it  farther  averred  that  long  before  and  at  the  time 
of  making  the  saidx>rder,  and  from  thence  hitherto,  the 
town  o£ZAvetpool  hath  been  and  still  is  a  town  corpo- 
rate, and  that  the  inhabitants  of  the  said  town  were 
during  all  the  time  aforesaid,  and  have  been,  and  still 
are,  contributory  to  the  county  rates  raised  in  and  for 
and  within  the  county  oiLancaster^  Sec,  and  concluded 
that  die  defendant  refused  to  pay,  &c.,  against  the  form 
of  the  statute,  &c.  2d  Count,  omitting  the  averment 
that  the  order  was  made  out  by  the  clerk  of  the  peace. 
Sec.     Plea,  not  guilty.     At  the  trial  before  Bayley  J.  at 

M  m  2  the 
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i8l6»        the  last  Lanca$hire  assizes,  there  was  a  verdict  for  the 
-"^"        crown»  subject  to  the  opinion  of  the  Court  upon  the 

The  King        ^  .- 

MxJnsi         foUowuig  case : 
j^HnaoN.  j^^  defendant  is  treasurer  of  the  county  of  LancaS" 

ieff  and  the  justices  at  their  general  quarter  aessioiis  for 
the  borough  of  Liverpool^  upon  prayer  of  the  prosecu- 
tors directed  the  order  set  forth  in  the  indictment  to  be 
made  out  by  StatkoMf  whidh  waa  accordingly  made  out 
by  hisDiy  and  the  defendant  afterwsrds  had  si^t  of 
it,  and  wae  requested  to  pay  the  protecotor  the  sum 
mentioted  diereint  but  he  refused  to  obey  the  order* 
Staiham  was  town  derk  of  the  borough,  baring  been 
appointed  such  by  the  comOKHi  oouneil  in  iii4,  undef 
the  authority  of  a  charter  of  7  m  3.,  which  is  the 
governing  charter  of  the  borough ;  and  by  the  resolu- 
tions of  the  common  council  at  the  time  of  his  appoint* 
tnent,  it  was  declared  (amongst  other  things)  that  hts^ 
duty  should  be  to  act  as  cleric  of  the  peace  of  the  bo- 
rough at  the  several  licensing  and  quarter  sessionsw 
Ever  since  bis  appointment  he  has  acted  as  such  clerk 
of  the  peace  at  the  several  quarter  sessicms  holden  for 
the  boroughi  and  he  succeeded  his  firtber  in  the  office 
of  town  detkf  who  for  nineteen  years  acted  as  derk  of 
the  peace  of  the  borough  at  die  several  quarter  sessionV 
holden  therein.  The  town  oSJUverpool  is  a  town  coT" 
porate  situate  within  the  comity  of  Laneas^er^  and  bcfcve 
the  year  1699  the  township  oS  Liverpool  was  a  hamlet* 
and  part  of  the  parish  of  Walion-^m^tii^HiUf  and  was 
separated  from  it  and.  made  a  distinct  parish  by  an  act 
of  parliament  in  that  year,  (loJVi  3.)  At  the  time  of 
this  separation  the  parish  of  JKitom  contributed  to- 
wards the  county  rate  gs.  in  every  rate  of  one  bondred 
pounds,  in  three  division^  eacli  of  the  divisions  paying 
'     3^^  and  the  towadiip  of  Liverpool  contrfimdng  two* 

IS  thirdsy 
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thirds  of  the  amount  payable  by  one  of  those  diviuons^        i8l<f. 
i.  e.  Oi.,  wfaidi  sum  it  has  ever  since  in  like  manner  con*      ^^   ^ 

The  Kino 

tributed  to  the  county  rate,  (a)  The  parish  and  borough  ^  n^^t 
of  Liverpool  are  co-extensiva^  and  the  inhabitants  of  the 
parish  contribute  to  the  county  rate  in  respect  of  their 
property  lying  within  the  parish,  and  the  corporation 
oi  Ldverpaol  also  contribute  in  respect  of  their  corporate 
estate  lying  within  the  parish.  There  never  was  any 
sqmrate  rate^  in  the  nature  of  a  county  Tate,  upon  the 
corporation  by  name^  or  upon  the  township^  made  or 
raised  in  and  for  Uverpooh  The  corporation  tr^iaiurer 
always  paid  the  above  rate  until  the  year  1808,  when  he 
refitsed^  imd  Mnce  that  time  it  has  been  paid  by  the 
parish  officen  out  of  the  poor^s  ratei  the  corporation 
contributing  not  by  name^  but  as  a  part  of  the  parish 
of  lAverpool^  in  the  same  manner  aa  any  other  private- 
astate.  The  justices  of  the  borough  have  not  an  exclu«^ 
sive  jurisdiction  within  the  borough^  nor  have  th^,  or 
those  who  made  this  order»  any  jurisdiction  without  the 
limits  of  the  borough  in  the  county  at  large.  The 
coroners  acting  in  and  fi>r  the  boroygh^  who  are  not 
coroners  for  the  county  at  larger  upon  all  inquests  of 
death  arising  within  the  borough  have  always  been 
paid  their  feet  out  of  the  county  rate  by  the  county 
treaaurer,  and  the  eocpences  of  carrying  prisonersi  com« 
mitted  by  the  borou^  or  county  magistratea  for  cffences 
done  within  the  town  of  Liverpool^  tram,  the  town  ta 
the  county  gaol,  and  also  to  the  county  house  of  oorrec- 
ticm,  for  trial  at  the  assiasee  and  county  se8sionB»  have 
always  been  paid  by  the  county  treasurer.    The  costa 


{a)  It  was  stated,  however,  npon  the  argmneoti  that  twee  the  new 
countf  rate  act,  XAverpool  was  assessed  in  the  new  rate  made  nndcr 
that  a^t,^  aooordinf  to  its  doe  propottioa. 

Mm  3  of 
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i8i6.       of  all  proBecutions  at  the  assizes  at  Lancaster^  upon 

commitments  by  the  borough  magistrates  to  the  county 

tigmnst        |VQoI  for  felonies  committed  within  the  town  oiLiverpooL 

Johnson.       ^  ^ 

have  always  been  defrayed  ^by  the  county  at  larger  in 
pursuance  of  orders  made  for  that  purpose  by  tlie 
Judges  at  the  assizes  upon  the  county  treasurer,  which 
orders  have  always  been  complied  with.  There  has 
been  immemorially  a  gaol  within  the  borough,  and 
about  1776  a  house  of  correction  was  built  at  the  ex- 
pence  of  the  corporation  and  parish,  out  of  their  estates 
and  funds.  The  expence  of  supporting  the  gaol  has 
been  defrayed  by  an  o£Scer  of  the  corporation,  called  a 
treasurer,  out  of  their  funds,  but  the  expence  of  support- 
ing the  house  of  correction  has  been  defrayed  by  the 
parish  out  of  the  poor  rates  from  the  time  of  its  erection, 
until  1811,  when  the  parish  discontinued  to  support  the 
iame,  and  the  building  has  never  since  been  used  as  a 
house  of  correction,  but  has  been  and  is  now  used  as  a 
lunatic  asylum  for  parish  paupers.  Courts  of  quarter 
sessions  have  been  immemorially  holden  within  the 
borough,  at  which  prisoners  charged  with  petit  larceny, 
and  other  offices,  have  been  tried ;  a  great  majori^  of 
which  prisoners  have  upon  conviction  been  committed 
to  the  borough  gaol,  and  some  to  the  house  of  correc- 
tion, for  the  county  o{ Lancaster^  until  180$^  since  which 
time  the  right  to  commit  to  the  said  house  of  correcti<Hi 
has  been  disputed.  Persons  charged  as  above  have 
also  be&re  trial  at  the  borough  sessions  been  committed 
to  the  borough  gaol ;  and  the  first  instance  of  any  com- 
mitment from  the  borough  for  trial  at  the  county  quar- 
ter sessions  was  in  18 12.  The  ordinary  expences  of 
trials  within  the  borough  were  from  time  to  time  de- 
frayed, in  certain  proportions,  by  the  treasurer  out  of 

the 
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the  funds  of  the  corporation,  and  by  the  parish  officers         t8i6. 
out  of  the  poor  rates*     The  duty  of  the  said  treasurer        ■ 
IS  to  superintend  the  management  of  the  estates  and        a^aifist 
funds  of  the  corporation*     There  are  no  public  bridges 
within  the  borough  which  the  inhabitants  are  liable  to 
repair.     The  expcnces  mentioned  in  the  order  wer^ 
reasonable^  and  conformable  to  certain  rules  and  regu- 
lations made  by  the  justices  of  the  borough  under  the 
proviso  contained  in  stat.  1 8  G.  3.  c,  19.  s,  9. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  defiendant  was  bound  to  obey  the  order;  if  he  was, 
the  yerdict  to  stand ;  if  not,  a  verdict  of  not  guilty  to 
be  entered. 

This  case  was  argued  by  J.  Clark  for  the  crown,  and 
J.  WiUiams  for  the  defendant.  The  substance  of  the 
argument  was  this.  For  the  crown,  it  was  argued  that 
the  borough  justices  had  power  to  allow  the  expences 
of  prosecutions  in  the  borough  court  for  felony  com- 
mitted within  the  bor»ugh,  and  that  they  had  well 
executed  that  power  by  making  the  order  in  question 
upon  the  county  treasurer.  As  to  their  power, .  the 
Stat.  25  G.  2.  c.  36.  s.  1 1,  for  the  allowance  of  the  cx<- 
pences  to  the  prosecutor  after  conviction;  27  G.  2.  c.  3. 
5. 3.  for  the  allowance  of  the  same  to  witnesses;  and 
18  G.  3*  c.  19.  5.7.  for  the  allowance  of  the  same  as 
well  after  acquittal  as  conviction,  were  relied  on.  And 
these  statutes  were  all  said  to  be  in  pari  matmd  (a), 
and  were  therefore  to  be  construed  together ;  and  that 
the  language  of  them  was  general,  extending  to  all 
courts  in  which  felonies  are  tried.    And  it  is  remarkable 

(«)  Per  Lord  XenyOHy  6  T.  -*.  141. 

M  m  4  that 
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18-16.        that  s.  9.  of  the  last  statute  empowers  the  justices  iq 
^  sessions  for  any  towD  corporate  to  lay  down  and  alter 

^«niif        rules  concerning  the  allowance  of  sudi  expenoes  whidi 
after  being  approved  Isy  a  judge  of  assize  are  to  be 
binding  on  all  persons;  whence  this  questicm  natnraDy 
arises,  if  the  justices  for  a  town  corporate  have  no  power 
to  allow  these  expences,  why  are  they  empowered  to  lay 
down  rules  concerning  their  aUowanoe,  and  what  be- 
comes of  the  enactment  that  these  ruks  shall  be  binding 
on  all  persons?    Then^  if  they  had  the  power»  this 
power  is  wdl  «i|ecated  by  making  an  order  upon  the 
county  treasurer;  finr  otherwise  all  the  orders  made  by 
the  Judges  at  the  assizes  on  the  county  treasurer,  for 
payment  of  the  expences  of  prosecutions  for  felonies 
committed  within  the  borough,  would  not  have  been 
well  made  {a) ;  and  yet  it  appears  that  the  expences  of 
such  prosecutions  have  always  been  defrayed  by  the 
county  in  pursuance  of  such  orders.    If  indeed  diia 
were  the  case  of  a  borough  which  had  a  distinct  tre*- 
surer  in  the  nature  of  a  county  treasurer,  and  raised  its 
own  rate  sinular  to  a  county  rate^  and  had  not  beei| 
contributory  to  the  county  rat^  and  had  an  exdo- 
sive  jurisdiction,  this  order  on  the  county  treasurer,  it 
may  be  admitted,  would  have  been  iU  (b) ;  bnt  the  con^ 
trary  of  all  these  &cts  js  stated  to  be  the  case;  wherefore 
this  borough  is^  for  this  pqrpose  at  least,  like  any  other 
part  of  the  county,  neither  could  a  sqnurate  rate  have 
been  assessed  upon  its  inhabitants,  (c)    The  oi^er  ther&» 
fore  was  well  made  on  the  county  treasurer. 

(a)  JP«T.  Myent6T.X.  137.  (b)  JhU, 

(c)  James  ▼.  Oreen^  6  T.R.  ai8.    H^eatberbUd;r. Drewry^  iz  Aw/,  168. 
f(U(i  T.  HTtMStanley^  ante,  |>.  419^ 

For 
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For  the  defendant  it  wlw  argued,  that  the  jurisdiction         l9i6. 
of  the  borouirh  jostioes  was  confined  to  the  limits  of  the      ,^ 

"    "  Tne  KxNQ 

borough,  and  that  however  large  the  words  of  the  seve-        ^mi^/ 
ral  statutes  referred  to  might  be^  to  authorize  the  justices  '^"^ 

}n  cases  like  the  present  to  allowthe  expenoes,  th^  could 
not  da  it  by  niaking  an  order  on  die  coun^  treasurer^ 
whose  office  has  no  relation  to  the  borough,  and  is  en- 
tirely independent  of  the  borough  justices,  bis  appoint-i 
meat  bang  solely  with  the  justioes  of  the  county,  {a) 
Hie  better  oonstrciction  therefore  of  these  statutes  8eem$ 
to  be,  that  without  confounding  jurisdictions,  they  em- 
power die  justices  of  the  several  districu  mentioned  in 
them  to  make  orders  qpon  the  respective  officers^  of 
those  districts,  over  whom  they  have  respectively  a  con-» 
trot;  as  justices  of  the  county  qpon  the  county  trear 
surer,  and  justices  of  lesser  districts  upon  the  officers  of 
those  districts.  And  so  it  i^fipeared  to  I^ord  Kenyon  2 
for  he  held,  upon  the  construction  of  18  0. 3.,  and  on 
the  other  acts,  that  the  word,  dmsum^  applied  to  al} 
gncfa  phMses  as  are  mentioned  iii  a?  G.  a.,  and  conse- 
quently that  ax|  order  on  the  county  treasurer  where  it 
ought  to  have  been  oil  the  treasurer  of  a  borough,  was 
improperly  made^  and  could  not  be  enforced  by  indict- 
ment And  in  commenting  on  the  9th  section  18  6. 3. 
he  said,  <<  the  magistrates  are  only  to  make  relations 
reelecting  their  pardcular  jurisdictioiis,  for  it  would  be 
fa]£^  unreasonable  that  the  justices  of  a  particular 
town  or  franchise  should  make  orders  to  r^;ulate  the 

conduct  of  the  officers  (rf*  the  county  at  larger  over  whom 
m  general  they  have  no  jurisdiction  whatever/'  (b)  It 
ja  observable  also  on  d)e  7^1  section  of  die  same  ac^ 

that 
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1816.         that  the  treasurer  who  is  required  to  pay,  is  to  be  atlowecl 
"        the  same  in  his  aecounts;  but  if  the  defendant  is  bound 

The  King 

gainst  by  this  order  to  pay»  how  can  he  be  sure  that  it  will  be 
allowed  him  in  his  accounts;  for  his  accounts  must  be 
allowed  by  the  county  justices  (a),  who  are  not  bound 
to  allow  a  payment  made  to  the  order  of  borough  jus- 
tices, not  being  themselves  privy  to  the  order  (b) ;  for 
to  hold  that  they  would  be  bound  to  allow  it^  is  to  sop- 
pose  that  the  legislature  intended  to  authorize  borough 
justices  by  their  order  to  control  the  discretion  of  the 
county  justices.  The  legislature  has  not  so  said^  nor  is 
it  likely  that  it  so  intended;  but  if  it  did,  the  answer  is^ 
quod  vohtit  non  cUxi* 

Lord  Ellenboeouoii  C.  J.  The  question  is,  whe- 
ther the  justices  of  the  borough  of  Liverpool^  being 
justices  who  have  jurisdiction  to  try  .grand  and  petit  lar- 
ceny committed  within  the  borough,  had  power  under 
the  statutes  that  have  been  referred  to,  to  make  an 
order,  compulsory  <m  fhe  treasurer  of  the  county,  for 
payment  of  the  expences  of  a  prosecution  instituted  be- 
fore them  at  their  quarter  sessions.  Prior  to  the  25th 
of  Geo.  the  2d  I  do  not  find  that  any  provision  was 
made  for  defraying  the  expences  of  prosecutions  for 
felony.  On  the  contrary,  the  legislature  by  the  statute 
which  passed  in  that  year,  recite  that  many  persons 
were  deterred  from  {Nnosecuting  persons  guilty  of  felony 
on  account  of  the  expence  attending  such  proaecuticHif 
which  was  a  cause  and  encouragement  of  thdb  and 
robberies ;  and  in  ordor  to  encourage  the  bringing  o^ 
fenders  to  justice,  the  statute  provides  a  fund  in  all  cases 

of 
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of  felony  for  defraying  these  expences;  for  itaiacts,  18 16. 
**  that  it  shall  be  in  the  power  of  the  Court  before  — — * 
whom  any  perscm  has  been  tried  and  convicted  to  order  i^ainst 
the  treasurer  of  the  coun^  in  which  the  ofience  shall  J*>«''»°*'- 
have  be^i  committed  to  pay  to  the  prosecutor  such  sum 
of  money  as  to  the  Court  shall  seem  reasonable,**  The 
Court  before  whom  any  person  has  been  tried,  must 
mean  any  Court  before  whom  a  person  may  lawfully  be 
tried ;  £br  the  words  are  general,  and  the  remedy  was 
intended  to  be  co-extenuve  with  the  power  of  trial,  and 
therefore  the  statute  may  be  read  as  if  it  was  written 
angf  Court.  Thus  as  the  matter  stood  upon  this  statute, 
it  was  in  the  power  of  any  Court  to  make  an  order  on 
the  treasurer  of  the  county,  to  pay  the  expences  of  a 
prosecution  &r  felony.  The  word  place  does  not  occur 
in  this  act;  it  occurs  in  the  27  6.  2.  And  thus  the 
justices  of  the  borough  court  of  Liverpool  had  a  power 
to  order  the  payment  of  such  sum  as  they  should  think 
reasonable  for  these  expences.  ^  This  order  the  derk  of 
assize,  or  derk  of  the  peaces  is  directed  to  make  out; 
whence  it  seems  to  follow,  that  the  power  is  restrained 

* 

to  such  courts  as  have  a  derk  of  assize,  or  derk  of  tlie 
peace.  Therefore  now  it  stands,  that  any  court  hav- 
ing a  clerk  of  assize  or  derk  of  the  peace  might  order 
the  treasurer  of  the  county  to  pay  to  the  prosecutor  his 
reasonable  6:q>enoes«  It  is  said  that  this  will  operate  as 
a  hardship  in  some  cases  upon  the  county,  but  surely 
this  was  a  matter  for  the  legislature  to  consider;  and 
they  have  pronounced  in  effect  that  any  court  before 
whom  a  person  is  thus  tried  and  convicted,  shall  liave 
this  power.  They  have  provided  a  general  fund,  and 
used  competent  words  to  enable  any  court  to  draw  from 

iu     But  it  occurred  to  the  legislature  that  there  mi^ht 

be 
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iSi6.        be  certain  courts  wbere^  instead  of  ordering  the  county 
~~        treasurer,  it  would  be  proper  that  they  should  make 
egmnst        the  Order  upon  the  treasurer  of  some  particuku*  plae^ 
^  which  had  a  treasurer  of  its  own,  and  a  fund  peculiar  to 

itself,  raised  in  the  nature  o^  and  by  the  same  means  as, 
a  county  rate.     Therefore  in  such  cases  the  legishitnre 
provides  in  the  subsequent  act,  27  6. 2.  that  the  order 
shall  be  on  the  treasurer  of  the  county  or  place.     But 
this  word  will  be  found  not  to  apply  to  the  borough  of 
Liverpools  because  though  it  has  an  officer,  caUed  a 
'  treasurer,  yet  he  is  not  a  treasurer  properly  so  odled  1 
for  he  has  not  the  administration  of  any  public  funds^ 
but  only  of  the  pri?i^te  funds  of  the  corporation,  and 
may  rather  be  called  a  steward  than  a  public  treasurer* 
Nor  is  anyrate  made  within  this  place  in  the  nature  of 
a  county  rate.     The  last  statute,  18  G.  3.,  we  find,  re- 
lates to  cases  as  well  where  the  person  has  been  tried 
and  acquitted,  as  where  he  has  been  convicted,  and  also 
to  cases  ^ere  persons  shall  appear  on  recogniiaace  or 
^ubpcena  to  give  evidence,  whether  any  bill  be  preferred 
or  not ;  and  this  enacts  that  the  Court  may  order  thfi 
cxpences  to  be  made  out  by  the  derk  of  assi^e^  or  derk 
of  the  peace,   and  that  the  treasurer  of  die  county, 
riding,  or  division  shall  pay  the  same.     I  agree  that  by 
the  fair  interpretation  of  this  dause,  it  must  be  construed 
the  same  as  if  the  word  place  were  incorporated  in  it* 
But  taking  it  so,  here  again  I  ask,  is  there  any  tre»* 
surer  for  this  place?    It  is  not  pretended  that  diere  is 
a  treasurer  ejusdem  generis  with  the  treasurer  of  the 
county,  nor  that  it  has  any  fund  in  the  nature  of  # 
county  rate.    The  9th  section  has  been  pressed  upon 
our  notion  which  provides  tbirt  the  jostioas  in  and  for 
^y  county,  riding,  divisioiif  dty^  town  corpcfat^  finaa* 

chis^ 
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chise,  or  liberty,  in  quarter  sesnoniy'  may  lay  down  or        i8itf« 
alter,  firom  time  to  tim^  such  rules  and  regulations  as  to       — — 

^  ,        „         ,  1        .  Tl'e  Kim 

any  costs  thereafter  to  be  allowed  to  any  person  by  vu:-  i^ainst 
tue  of  that  act,  which  rules  and  regulations,  having  re*  j<>""9<>" 
ceived  the  approbation  of  one  or  more  of  the  Judges  of 
assize  for  the  county  wherein  they  shall  hare  been  made, 
shall  be  binding  on  all  persons^  It  is  contended  that  the 
l^islature  would  hardly  have  i^pointed  any  persons  to 
make  regulations  unless  they  were  to  have  the  power  to 
enforce  them^  and  there  was  some  one  to  pay.  The  le- 
gislatore  undoubtedly  may  appoint  any  description  of 
persons  to  make  r^gulaticma^  and  they  have  among 
others  appointed  the  justices  of  towns  corporate.  These 
are  therefore  the  special  appointees  of  the  legiskiture  to 
make  such  regulations.  Perhaps  then  no  such  argu« 
ment  or  inference  can  be  drawn  from  this  clause.  But 
it  appwn  to  me  that  under  the  positive  words  of  the; 
act,  this  being  a  court  which  had  power  to  try  grand 
and  petit  larceny,  and  other  felonies,  the  justices  were 
by -the  25th  of  6.  a.  competent  to  make  an  order  on 
the  treasurer  of  the  county,  in  re;^)ect  of  these  expencesj 
and  such  order  having  been  made  and  disobeyed,  thi^ 
indictment  is  maintainable*  (a) 


Le  Blanc  J.  This  being  an  indictment  against  the 
defendant  as  treasurer  of  the  county  of  Lancaster^  fot 
disobedience  to  an  order,  directed  by  a  Court  composed 
ef  the  justices  of  the  borough  otLiverpoolf  for  paymafit 


(tf)  Another  objedioii  wat  taken  opon  the  acgnment,  that  the  indhrt- 
meat  wis  iU  for  want  of  any  a?ernient  that  the  order  set  forth  in  the 
indictment  wat  conformable  to  the  rulea  and  regolations  made  hy  the 
boroaghjuitieet;  sid  nm^lsstv^  Car  the  bdictncnt  arers  that  tht 
order  wu  Mj  mtdct  ~ 

of 
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i8i6.        of  a  sum  of  money  for  the  expences  of  a  prosecution 
"        tried  before  them,  it  becomes  material  to  iaquire  whe- 

Thc  KiMo         .,,^,  ,,  ,i  ,1. 

agamsf        tocr  the  defendant  was  bound  to  obey  it;  and  this 
joiiNioN.      inquiry  involves  the  question  whether  the  order  was  one 

which  the  justices  had  authority  to  make.  The  facts 
which  are  stated  in  the  case,  when  compared  with  the 
several  acts  of  parliament,  do  in  my  judgmrat  put  an 
end  to  the  question.  For  the  case  states  that  the 
justices  of  the  borough  of  Liverpool  have  a  jurisdiction 
within  the  borough,  but  not  an  exclusive  jurisdiction. 
This  borough  is  not  a  county  of  itself,  it  has  no  trea* 
surer,  as  it  respects  any  thing  in  the  nature  of  a  county 
rate;  for  though  it  is  stated  that  there  is  an.  officer  of 
the  corporation  called  a  treasurer,  I  think  this  circum* 
stance  may  be  laid  out  of  the  case;  because  he  is  not  a 
treasurer  within  the  view  of  these  acts  of  parliament. 
The  case  also  states  that  the  borough  of  Uverpooi  is  d 
part  of  the  county  oi  Lancaster;  that  it  is  contributory 
to  the  county  rate  in  the  same  manner  as  an;|^  other  part 
of  the  coun^.  The  question  upon  these  &ct8  is,  whd^ 
ther  the  justices  of  the  borough  in  sessions  have  or  have 
not  a  jurisdiction  to  make  such  an  order  as  the  present 
The  determination  of  this  question  must  depend  upon 
the  construction  of  the  several  acts  of  parliament 
that  have  been  referred  to.  All  these  acts  seem  to 
have  been  passed  by  the  legislature  at  diffia'ent  timcs^ 
for  the  purpose  of  carrying  into  eflfect  one  object; 
which  is  recited  in  the  preamble  of  the  clause  in  the 
first  act.  That  clause  recites  the  inconvenience  to  be 
this,  that  many  persons  are  deterred  from  prosecuting 
persons  guilty  of  felony  on  account  of  the  expence  at- 
tending  the  prosecution,  which  is  a  great  cause  and  en- 
couragement of  thefts  and  robberies;  and  its  object  was 

II  to 
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to  provide  the  means  of  defirayiag  these  expences  witli-        1816. 
out  throwmg  the  burthen  of  them  on  the  prosecutor,  in 
cases  in  which  it  should  seem  to  the  Court  that  it  would        ^aimsi 
be  inconvenient  that  such  burthen  should  be  thrown 
upon  him.     Th^efore  the  act  directs  that  it  shall  be 
in  the  power  of  the  Court  before  whom  any  person  has 
been  tried  and  convicted  of  grand  or  petit  larceny  or 
other  felony,  at  the  prayer  of  the  prosecutor,  and  in 
consideration  of  his  circumstances,  to  order  the  trea- 
surer of  the  coun^  in  which  the  oflfence  shall  have  been 
committed,  to  pay  to  such  prosecutor  inch  sum  as  shall 
appear  to  tlie  Court  reasonable  for  his  expences..    The 
subsequent  statutes  are  made  in  pari  nuUeridg  imd  the 
first  of  them  says,  ^  treasurer  of  the  county  or  place,** 
and  the  last,  ^*  treasurer  of  the  county,  riding,  or  di- 
vision."   Therefore  these  acts  being  in  pari  materia j  it 
may  be  taken  as  if  all  constituted  but  one  enactment 
containing  these  several  expressions;  for  the  object  of 
them  all  was  to  allow  the  prosecutor  his  reasonable  ex- 
pences in  all  cases,  wherever  the  Court  should  think  he 
ought  to  have  them.     And  I  am  onable  to  collect  that 
they  were  intended  to  exclude  any  description  df  prose- 
cution in  any  court  for  grand  or  petit  larceny  or  other 
felony.     The  Court  then  have  only  to  see  that  the  ex- 
pressions used  in  the  several  acts  are  sufficient  to  carry 
the  avowed  intention  of  the  legislature  into  effect. 
The  argument  for  the  defendant  is  this,  that  the  legisla- 
ture intended  only  to  authorise  such  courts  in  which 
county  justices  have  power  to  make  the  order;  but  where 
that  is  not  the  case,  that  the  justices  should  not  have 
power  to  order  any  expences  at  all,  or  at  least  that  they 
should  have  power  only  to  make  an  order  upon  the 
officer  appointed  to  act  within  their  own  jurisdiction. 

Now 
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i8i6.        Now  the  statute  (a)  in  the  first  place  {Nrondes  for  cas^ 
'— —        where  the  justices  have  a  limited  jariadietioB,  and  where 

The  fCiMO 

agahut  ^®7  b^^®  ^^  ^  treasurer  of  their  own»  and  funds  in  the 
jomtsoN.  nature  of  a  county  rate.  And  in  that  case  it  has  been 
properly  determined  that  the  ordeir  must  be  oA  the  trea-^ 
surer  of  the  district.  (6)  But  does  this  pUee  oonatitute 
a  jurisdiction  of  that  description;  or  does  it  not  remain 
in  the  situation  (at  the  rest  of  the  county,  contributing 
to  the  coimty  rate,  and  having  no  funds  of  its  own  in 
the  nature  of  a  county  rate,  nor  any  treasurer  to  whom 
such  an  order  cAn  properly  be  directed?  For  I  take  it 
that  the  construction  of  the  wcnrds  **  ireamrer  cfihc 
tomifyj  ridifigf  dittision^  or  place^*^  must  be  confined  te 
such  separate  tonnties,  ridings  divisions^  or  plaoesy  89 
have  a  separate  fund  in  the  nature  of  a  county  rate^  andl 
a  separate  treasurer  ibr  that  purpose.  If  it  has  not 
cither,  but  is  contributory  to  the  county  rate^  it  is  still 
a  part  of  the  county  at  large.  It  is  argued  that  as  the 
county  treasurer  is  not  appointed  by  the  borough  jus^ 
tices,  he  is  not  bound  to  obey  their  order;  but  the 
answer  to  this  is,  that  it  does  not  depend  on  the  manner 
of  hisappointmenty  whether  he  is  bound  to  obey  the 
order  or  not;  because  this  must  depend  on  the  %Gt  of 
parliament  And  therefore  he  is  bound  to  obey  the 
order  of  a  judge  of  assiae  who  has  nothing  to  do  with 
his  appointment,  or  his  accounts,  because  the  act  so 
directs.  So  it  may  be  in  other  cases.  Then  in  this 
Case  we  find  that  the  Court  which  directed  the  order 
had  authority  to  try  grand  and  petit  larceny  and  nAet 
f)ffencesy  and  that  the  person  who  made  out  the  order 
l¥as  the  town  clerk,  whose  duty  it  is  to  act  as  derk  of 

{a)  Sec  i8  G.  3.  c.  i^i  I,  7.  (5)  See  Jicxr»  Mjtrs, 6  T.Jl.  »37* 

the 
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the  peace  at  the  sesuoDs.  It  hk  not  material  to  inquire  1 8 
on  the  present  occasion  how  fiir  the  objection  would  """ 
have  been  valid,  if  the  Court  had  not  had  an  officer  such  h^m 
as  is  mentioned  in  the  statute.  The  statute  says  that 
the  Court  shall  make  the  order,  and  that  it  shall  be 
made  out  and  delivered  by  the  clerk  of  assize^  or  derk 
of  the  peace.  Whenev^  a  case  shall  happen  where 
there  shall  be  no  clerk  of  assize,  or  dcrk  of  the  peace, 
this  objection  will  arise;  but  it  does  not  at  present,  as 
the  case  states  that  the  Court  has  a  derk,  whose  duty  it 
is  to  act  as  derk  of  the  peace.  It  is  also  stated  that  Li^ 
verpool  is  net  a  county,  riding,  division,  or  plac^  which 
has  any  separate  rate  in  the  nature  of  a  county  rate, 
or  any  <^cer  in  the  nature  of  a  county  treasurer.  It 
seems  to  me^  therefore,  that,  consistently  with  the  lan- 
guage of  the  act  of  parliament,  the  Court  was  fully 
competent  to  direct  this  order. 

Batuby  J.  I  am  entirely  of  the  same  opinion.  This 
o&ace  was,  if  I  may  so  express  it,  a  county  ofience, 
although  committed  within  the  borough  oi  Liverpool: 
and  unless  the  prosecutor  is  entitled  to  be  paid  his  «c- 
pences  in  this  way,  there  are  not  any  other  funds  out 
of  which  they  can  be  defrayed,  and  he  must  bear  this 
burthen  himselE  The  statute  25  6. 2.  does  not  seem 
to  have  had  in  view  any  particular  description  of 
courts;  it  seems  rather  to  have  had  in  view,  that  in  all 
courts  before  whom  any  conviction  for  grand  or  petit 
larceny  or  other  felony  took  place,  the  prosecutor 
should,  under  the  discretion  of  the  Court,  be  entitled 
to  receive  his  expences :  the  words  of  the  act  are  cer- 
tainly suffidently  general  to  extend  to  every  court 
which  has  a  clerk  of  assize^  or  cleric  of  the  peace. 
Whether  on  account  of  these  expressions  the  act  does 
Vol.  IV.  N  n  or 


JODKSON. 
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181^.         or  does  not  exclude  such  courts  as  have  not  dtber  of 
_,    „  those  officers,  it  will  be  time  enough  to  consider  when 

The  Kino  ^ 

gainst        that  question  arises ;  for  here  it  does  not,  because  there 
is  an  officer  belonging  to  the  court  who  answers  to  the 
description  of  clerk  of  the  peace.     The  great  difficulty 
that  has  been  raised  is  on  a  clause  in  the  i8th  G.  3.  as 
to  the  laying  down  regulations  concerning  the  charges 
to  be  allowed.  Now  it  may  be  material  to  observe  how  the 
law  would  have  stood  in  the  interval  between  the  passing 
of  the  first  and  last  act,  supposing  such  a  case  as  this  to 
have  happened  during  that  time*     We  find  the  mischief 
is  general,  and  the  language  of  the  act  is  general ;  then 
why  is  not  the  act  to  have  a  general  extension.     It  is 
said  that  the  clause  in  the  i8th  G*  3.  shews  that  the 
act  was  intended  to  be  limited,  and  not  to  authorize  the 
justices  of  every  court  to  make  an  order  on  the  trea- 
surer, unless  they  were  competent  to  concur  in  lus  ap- 
pointment, or  had  a  jurisdiction  co-extensive  with  his 
duties.     But  it  does  not  seem  to  me  that  the  words  of 
this  clause  shew  any  intention  to  the  effect  of  narrowing 
the  construction  of  general  words  contained  in  this  and 
the  former  acts.     The  clause  provides  that  the  justices 
of  the  peace  in  and  for  any  county,  division,  city,  town 
corporate,  &c.  in  quarter  sessions,  shall  lay  down  or 
alter  regulations  concerning  the  costs  to  be  allowed  by 
virtue  of  the  act,  which  regulations,  when  approved  by 
one  of  the  Judges  of  assize,  shall  be  binding  on  all  per- 
sons.    If  this  provision  had  been  introduced  into  the 
first  act,  it  might  have  been  urged  that  it  would  have 
been  hard  that  the  county  at  large  should  in  all  cases 
be  bound  by  regulations  to  be  made  by  justices  of  a  bo- 
rough or  other  inferior  jurisdictions;  yet  even  then,  as  it 
is  provided  that  these  regulations  shall  be  submitted  to 

8  a  Judge 
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a  Judge  of  assize  for  his  approbation,  thereby  consti-         18 16. 
tutuig  another  tribunal,  I  think  that  no  argument  could      ThJjr^o 
have  been  sustained  on  the  hardship  in  this  respect*         ngaimt 
But  the  natural  consequence  of  holding  a  diiSerent  con« 
struction  in  this  case  would  be,  that  in  all  prosecutions 
for  offences  committed   within  a  borough,   or    other 
limited  districts  which  have  not  an  exclusive  jurisdiction 
of  their  own,  there  could  be  no  allowance  of  the  ex- 
pences;  and  as  it  is  natural  to  suppose  that  prosecutors 
will  always  be  desirous  of  casting  off  the  burthen  of  the 
expences  from  themselves,  the  consequence  will  be  in 
this  particular  case  that  a  prosecutor  will  rather  lodge 
his  complaint  before  the  county  justices;  the  result  of 
which  will  be  that  all  offenders  within  the  borough  of 
Liverpool  will  hereafler  be  committed  for  trial  either  to 
the  assizes  or  to  the  cbiinty  sessions ;  and  by  these  means 
the  expences  of  county  prosecutions  will  be  greatly  en- 
hcuiced.     I  do  not  sav  that  this  consequence  ought  to 
induce  us  to  put  a  different  construction  on  the  act,  if 
its  language  were  clear  the  other  way ;  but  where  the 
words  are  general,  the  argument  ab  inconvenienti  is  a 
strong  one  in  favour  of  this  construction.     In  this  case 
I  think  the  county  justices  would  not  be  at  liberty  to 
gainsay  the  order  made  by  the  borough  justices. 

Rule  discharged. 
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iBi6. 


rhursi.y,  The  King  a  gains  I  Sutton. 

Feb,  isl.  ° 

The'king's  pro-     \  jj  information  filed  In'  the  Attorney-General  against 

cUmation,  re-      JTx.     ,       ,   -      ,         «  ,  i.  » 

citing,  that  it  the  defendant  for  publishing  a  malicious  and  sedi- 

sented  that  cer*  tious  libel,  to  which  the  defendant  pleaded  not  guilty, 

had b^ncom-  ^^  txieA  before  Graltam  B.  at  the  last  Nottinghamshire 

Uxtn%  'Ix^ilt  «*®*2®s.     Tie  information  alleged,  that  at  divers  and 

certain  coun-  y^ry  many  times  before  the  publication  of  the  scandalous, 

kig  a  reward  malicious,  and  seditious  libel,  &c.  (to  wit)  in  i8 1 1  and 

rery  and  ap-  i8i2,  divefs  and  Very  many  acts  of  outrage  had  been 

offenders!  V  committed  by  divers  disorderly  and  ill-disposed  persons, 

d2"«  to  protc  in  and  in  the  neighbourhood  of  Nottingham^  i^ainst 

an  introdttctory  ^^  property  of  divcrs  of  his  majest/s  subjects,  and  par- 
information  for  ticularly  against  the  frame-work  knitted  stocking,  and 
dirers  acu  of  frtune-work  lace  manufactory,  whereby  the  property  of 
bcen*Sinmitted  maiiy  of  the  subjects  had  in  several  instances  been 
"soriFwm-  wholly  destroyed,  and  that  divers  of  the  persons  cn- 
blc  to  an  act  of  gaged,  and  suspected  to  be  engaged,  in  the  perpetratioa 
citing  the  ei-  of  such  Outrages,  had  been  reputed  to  act  under  the 

istence  of  fuch       ...  -  ,        ,        » 

outrages,  and  durectioD  of  some  supposed  and  unknown  person,  called 

^Inl^r^^  General  Xt«M^  and  had  been  commonly  called  Ijtd^ 

ribl^for  tl^^*  AVe5,  &c,,  and  that  there  was  war  between  this  country 

same  parpoie.  3^^  ^^  United  Sutes  oi  America,  and  that  the  defendant. 

It  IS  not  a  ^ 

misdirection,  if  unlawfully  and  maliciously  intending  to  excite  discon- 

thc  Judge  refer  ° 

the  jury  to 

tlieir  own  knowledge  of  any  particular  facts  which  have  been  proved,  as  matUr  of  illus- 

tration  only,  and  not  as  matter  of  eTidence. 

An  faitrodttctory  averment  that  outrages  had  been  committed  in  and  in  the  uetghhur' 
hood  of  N't  is  dif idble ;  so  that  it  need  not  be  proved  that  they  were  committed 
in  both  places;  and  fonrteen  or  fifteen  miles  from  !/•  may  be  considered  in  the 
neighbourhood. 

An  introductory  averment  th^t  rhe  persons  engaged  in  such  outrages  had  been  re- 
puted to  act  under  the  direction  of  some  supfosed  4nd  unhterwnperiMf  caWtd^  9tc,  docs  not 
necessarily  import  that  the  perwn  is  an  eiistmg  person,  but  proof  that  be  was  a  fictitious 
person,  set  up  for  the  purpose,  is  sufficient. 

teat 
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tent  and  disaffection  In  the  minds  of  the  subjects  of  the        idi6. 
king,  against  the  king  and  his  government,  and  to  bring     The  Kino 
the  government  of  the  kins  into  public  hatred  and  con*        oi^iasi 

°  or  Sutton* 

tempti  and  to  excite  persons  to  break  the  peace,  and  to 
commit  acts  of  vioknce  and  outrage,  unlawfully,  mali- 
ciously, and  seditiously  printed  and  published  the  scan- 
dalous and  seditious  libel,  which  it  set  forth,  and  which 
was  in  the  form  of  a  letter  from  General  Ludd  to  the 
editor  of  the  Nottingham  BevieWj  contrasting  the  conduct 
of  his  son  Ned^  then  serving  (as  the  letter  stated)  in  his 
majesty's  forces  under  a  commission  to  exercise  his 
prowess  against  the  AmericanSj  with  the  conduct  of  him- 
self and  his  family  in  their  united  efforts  in  breaking 
frames,  that  while  these  were  commented  on  with  seve- 
rity, the  scales  were  turned,  and  their  enemies  c<mverted 
into  friends,  and  sung  a  new  tune  to  an  old  song,  and 
the  deeds  of  his  son  were  trumpeted  forth  in  every  loyal 
paper,  and  his  son  was  not  now  confined  to  the  break- 
ing a  few  fhimes,  having  the  sanction  of  government^ 
&c.,  and  it  concluded, — ^^  though  by  the  bye  I  am  of 
opinion  that  all  which  I  and  my  son  have  done  in  Noi" 
tingham  and  the  neighbourhood,  is  not  half  so  bad  as 
what  my  son  has  done  in  America^  but'  then  you  know 
he  has  supreme  orders  from  indisputable  authority  for 
his  operations  in  America^  and  that  makes  all  die  differ* 
ence.**     Signed  Gen.  Ludd^ 

And  in  order  to  prove  the  introductory  all^tion 
as  to  the  acts  of  outrage,  the  king's  proclamation, 
dated  i8th  Dec.  1811,  and  the  preambles  to  two  acts 
of  parliament,  were  offered  in  evidence.  The  pro- 
clamation recited  that  it  had  been  represented  to  the 
Prince  Regent  that  a  omsiderable  number  of  persons, 
chiefly  composed  of  persons  employed  in  the  stodcing 

N  n  3  manu- 
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i8i6.        manufactories,  had  for  some  time  past  assembled  to* 
""""•        gether  in  a  riotous  and  tumultuous  manner,  in  the  town 

agaiHst  and  count}'  of  the  town  of  Nottingham^  and  likewise  in 
several  parts  of  the  counties  of  Nottingham,  Derby^  and 
LeicesteTj  for  the  purpose  of  compelling  their  employers 
to  comply  with  certain  regulations  prescribed  by  them- 
selves with  respect  to  work  and  the  wages  to  be  paid  for 
the  same,  and  had  had  recourse  to  measures  of  force  and 
violence,  and  had  actually  committed  various  acts  of 
outrage  in  different  parts  of  the  counties  above  men- 
tioned, whereby  the  property  of  many  of  the  subjects 
had  in  several  instances  been  wholly  destroyed,  and 
their  lives  and  properties  were  still  greatly  endangered; 
and  the  proclamation  went  on  to  offer  a  reward  for 
the  discovery  and  apprehension  of  persons  concerned  in 
such  proceedings.  The  preamble  to  the  first  act, 
52  G,  3.  c.  16.  recited,  "  that  the  provisions  of  the 
28  G*  3*  for  the  better  protecting  stocking  frames,  &&, 
and  for  the  punishment  of  persons  destroying  or  injure 
ing  such  stocking  frames,  &c.  had  been  found  ineffec- 
tual, and  that  such  outrages  had  for  some  time  past  been 
carried  on  to  an  alarming  extent."  The  preamble  to 
the  second  net,  52  G.  3.  c.  1 7.  recited,  ^^  that  consider- 
able numbers  of  disorderly  persons  had  for  some  time 
past  assembled  themselves  together  on  different  occar 
sions  in  a  riotous  and  tumultuous  manner,  in  several 
parts  of  the  county  of  Nottingham,  and  in  the  town  and 
county  of  the  town  of  Nottingham,  and  in  the  adjoining 
counties,  and  had  had  recourse  to  measures  of  force  and 
violence,  and  had  actually  committed  various  acta  of 
outrage  in  different  parts  of  the  said  counties,  whereby 
the  property  of  many  of  his  majesty's  subjects  had  in 
several  instances  been  wholly  destroyed,  and  their  lives 
and  properties  were  still  wdangered/' 

And 
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And  it  was  objected  that  these  documents  were  inad-         1816, 
missible  for  tlie  purpose  for  which  they  were  offered  In      ^.      ' 
evidence ;  for  non  constat  that  the  acts  of  outrage  recited  in        ogahst 

Sutton.. 

them  did  really  exist,  and  if  they  did  they  were  capable  of 
other  proof.  The  learned  Judge  admitted  the  first  as  being 
an  net  of  the  state  founded  upon  the  existence  of  out^ 
rages  recited  in  it,  and  the  others  as  tending  to  shew 
the  notoriety  of  their  existence.  Evidence  was  also 
given  by  several  witnesses,  one  of  whom  deposed  to  the 
existence  of  outrages  in  breaking  frames  in  18 11  and 
1 8 1 2,  and  to  his  having  seen  the  name  of  General  Ludd 
chalked  on  the  walls  of  Nottingham^  and  having  seen 
songs  respecting  him  ;  and  that  he  was  present  at  and 
assisted  in  the  apprehension  of  some  of  the  rioters  at 
Sutton  Ashfield^  which  is  about  fourteen  or  fifteen  miles 
from  Nottingham^  who  were  running  away  from  a  place 
near  to  which  he  afterwards  saw  many  frames  broken, 
and  that  he  heard  them  call  themselves  Luddites,  and 
speak  of  General  Ludd*  Another  witness  spoke  of 
having  in  1 8 1 1  seen  riots  at  Sutton  Ashfieldy  and  firamea 
broken  there;  and  a  third  witness  deposed  to  a  transact 
tion  on  the  1 2  th  of  February  1 8 1 2,  at  Nottingham,  when 
about  a  dozen  persons  armed  and  disguised  came  inta 
his  father's  house,  and  broke  the  frames,  and  that  one' 
called  the  other  Ned,  but  he  did  not  hear  them  call 
themselves  Luddites,  nor  that  they  mentioned  the  name 
of  General  Ludd,  Another  witness  also  proved  that  he' 
had  heard  General  Ludd  much  talked  of,  and  that  he 
considered  him  to  be  a  fictitious  person,  set  up  by  the' 
persons  who  committed  the  outrages  in  this  neighbour* 
hood,  as  their  supposed  leader.  Upon  this  evidl^nc^ 
and  proof  of  the  pubKcation  of  the  libel,  and  the  innu* 
endos,  it  was  found  against  the  defendant. 

Nn  4  And 
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i8i6.  And  in  (lie  last  term  it  was  moTed  by  Denman  that 

'  there  should  be  a  new  trial ;  firsts  because  of  the  im- 

Thc  KfNo 

against        pH^r  admissioH  of  the  eviaenee  ocyected  to  at  the  triaL 
For  the  proclamation  does  not  even  state  as  a  fact  that 
outrages  did  exist)  but  only  that  it  was  represented  that 
they  did ;  but  if  it  had  stated  the  &ct,  it  would  make  no 
di£ferencei  because  it  could  not  be  proof  of  the  truth  of 
the  fact.    Even  the  certificate  of  the  king  under  his  sign 
manual  of  a  matter  of  fact  (except  in  one  old  case  in 
Chancery,  Hob*  2 1 3.)  has  been  always  refused,  (a)    And 
it  appears  by  that  old  case  that  it  passed  mtkcut  esof* 
lion.    Also  the  preambles  ought  not  to  have  been  re* 
ceived,  because  recitals  in  acts  of  parliament  are  not 
evidence  of  facts^  but  only  of  the  opinion  of  the  legisla- 
ture.   For  instance,  if  one  of  these  acts  had  recited  that 
any  particular  house  in  NoUingham  had  been  tumuku- 
ously  destroyed,  would  this  be  evidence  that  the  thing 
was  so  ?  As  m'ell  might  it  be  said  that  the  insulting  and 
arresting  the  person  of  the  Bussian  ambassador,  recited 
in  7  jinsu  c  1 2.,  or  the  stabbing  oSHarley  by  Anthomf  ie 
Gtdscard^  recited  in  9  A^in.  c.  i6.,  with  the  circumstances 
attending  each  of  those  transactions,  might  have  been 
proved  by  the  preambles  to  those  acts  of  parliament,  as 
evidttice  of  the  fitcts  against  the  personswho  were  chaxged 
with  having  committed  them ;  for  if  these  recitals  be  evi- 
dence for  one  purpose^  they  must  be  so  for  all.    Next,  it 
was  objected  that  the  allegation,  that  acts  of  outrage 
were  committed  in  the  neighbourhood  iXNottingham,  was 
not  proved,  for  the  place  to  which  the  proof  applies  is 
fourteen  or  fifteen  miles  from  thence,  and  therefore  can- 
not be  fairly  said  to  be  in  the  neighbourhood*     Lastly,  it 
was  objected,  that  the  Judge  had  misdirected  the  jury, 

W  Per  WlUct  C  J.,  miUs.  S56. 

because 
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because  in  the  course  of  his  summing  up,  he  had  stated        1 8i6« 
to  them  that  they  were  at  liberty  to  refer  to  their  own      _.    _ 

•^  "^  The  Kino 

personal  knowledge,  if  they  saw  any  of  those  acts  com*        «^«mi/ 
mitted.     Which  doctrine,  however  it  may  have  pre- 
vailed in  andent  times,  has  been  long  exploded,  and  if 
incompatible  with  modern  practice,  (a) 

The  AUomey-General^  Clarke^  Vaughan  Serjt., 
Reader^  and  Reynolds  now  shewed  causey  when  it  ap- 
pearing by  the  Judge's  report,  that  he  did  not  refer  the 
jury  to  their  own  personal  knowledge,  as  matter  of 
proof,  for  he  stated  that  he  conceived  there  was  proof 
enough  without  it,  but  only  as  illustrating  that  which  had 
been  given  in  evidence,  they  ccmtended  that  here  was 
no  misdirection.  For  is  it  meant  to  be  said  that  a  jury- 
man is  bound  to  reject  all  he  knows,  and  is  not  at 
liberty,  like  other  men,  to  use  his  own  experience,  in 
judging  whether  any  particular  fiusts  which  have  been 
proved,  are  true?  As  if  a  fact  which  is  perfectly  noto- 
rious be  proved  by  witnesses,  is  not  the  very  notoriety 
one  step  towards  the  conclusion  that  the  witnesses  speak 
true  ?  And  even  if  the  jury  have  received  improper 
evidence^  as  where  one  of  them,  after  the  withdrawing 
of  the  jury,  offered  evidence  to  the  others,  yet  if  the 
Judge  reports  that  the  verdict  is  acocnrding  to  the  evi- 
dence^ a  new  trial  shall  not  be  granted,  (b)  And  as  to 
the  admissibility  of  the  evidence^  the  king's  proclamation 
is  an  act  of  stat^  of  which  all  ought  to  take  notice(f); 

(a)  3^/.Cwn.374. 

{h)  Xkchtn  ▼.  Mmwarhgt  cited  AnJk.  321.  Bnt  as  to  whether  a 
iur7mao*s  oiTeriiig  cTidcnce  to  his  companiooi  withont  befaig  sworn, 
vtiW  avoid  the  verdict,  see  ft  Hale  P,  C.  306.  Sid,  S35,  GoMbmm  ▼.  0$- 
tbirii^t9tt.  Styles,t$$,  Sitmitw.  Hundred  cfHertfttd,  7ri.  per  Pais,  009, 
Duke  ▼.  Ventrii,    StJh  40S»  Anon.  B^IU  iST.  P.  3x3. 

{c)  frelk  T.  mUitm,  Ld.  Xeym.  2%3  per  Treiy  Q.  J. 

for 
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^  * 

1816.  for  it  is  a  principle  that  every  thing  which  relates  to 
— ""        the  king,  as  king  of  this  country,  is  in  its  nature  public, 

ageinst  And  therefore  a  gsLzette  which  contains  any  thing  done 
by  the  king,  in  his  character  of  king,  or  which  has 
passed  through  the  king's  hands,  is  admissible  evidence 
in  a  court  of  law  to  prove  such  thing,  (a)  Thus  the 
journals  of  the  House  of  Lords  were  admitted  to  prove 
the  address  to  the  king,  and  the  king's  answer  to  the 
House,  in  order  to  make  out  an  averment  in  the  indict- 
ment that  divers  controversies  existed  between  his  late 
majesty  and  his  allies,  and  the  king  of  Spain.  (6)  In 
like  manner,  as  every  man  in  England  is,  in  judgment 
of  law,  party  to  the  making  of  an  act  of  parliament  (r), 
and  the  preamble  is  a  part  of  the  act  itself,  surely  these 
preambles  were  evidence  to  shew  that  the  enactments 
were  founded  upon  the  mischiefs  recited  in  them.  And 
that  such  mischiefs  did  exist  was  proved  by  the  testimony 
of  eye-witnesses :  as  it  said  indeed,  not  in  the  neigh- 
bourhood ofNottinghaniy  because  they  were  fourteen  or 
fifteen  miles  off;  but  this  is,  in  a  popular  sense,  the 
neighbourhood,  agreeing  with  one  definition  of  that 
word,  viz.  ^^  Those  that  live  within  reach  of  commu- 
nication." (d) 

Denman  and  PhiUipps^  contra,  argued  that  it  was 
plain,  that  both  the  proclamation  and  preambles  must 
have  been  offered  in  proof  of  the  averments  in  the  in- 
formation,  because  the  averments  are  laid  in  the  very 
same  words:  and  though  these  documents  might  be  evi- 
dence that  the  executive  government  and  the  legislature 
acted  upon  certain  representations  made  to  them,  this 

(a)  Rtx  ▼.  Holt,  5  r.  R,  445'    Pc  ^^^Hfr  J 

{h)  Rex  T.  Fradtlin,  9  St.  Tr.  2^9.  {e)  i  JSL  Com.  185- 

{d)  JobnsoiCs  Diet. 
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by  no  means  proves  what  the  information  alleges,  that  i8i6. 
the  facts  represented  were  true,  but  only  that  the  govern-  — • 
ment  and  legislature  gave  credit  to  them ;  for  if  they  against 
could  be  carried  farther,  they  would  have  greater  weight 
than  judgments,  which  are  not  evidence  of  any  collate- 
ral matter.  And  as  to  their  proving  that  the  facts  were 
notorious,  if  by  that  is  meant  a  notoriety  such  as 
exists  in  general  rumour,  then  the  jury  ought  not  to 
have  taken  that  into  their  consideration ;  if  it  be  meant 
that  all  the  world  knew  them,  then  djbrtiofi  they  might 
and  ought  to  have  been  proved.  For  to  assume  that 
the  recital  in  every  act  of  parliament  is  eyen  prima  Jiicie 
evidence  of  the  facts  recited  in  it,  would  lead  to  very 
extensive  consequences,  and  might  sometimes  perhaps 
bring  the  truth  into  hazard ;  as  if  the  statute  which 
passed  at  the  dissolution  of  monasteries,  should  be  taken 
as  evidence  of  the  fact  that  the  abbots  and  priors,  &c 
of  their  own  free  and  voluntary  minds,  and  without  con- 
straint, &c.  surrendered  to  the  king,  because  the  statute 
so  recites,  {a)  So  the  preamble  to  a  modem  Statute  (b) 
recites,  that  Malta  is  now  in  the  possession  of  his  ma- 
jesty, when  it  might  have  happened  that  at  that  time  it 
was  in  the  enemy's  possession.  And  it  is  singular  that 
one  of  the  preambles  now  in  question  should  have  re- 
cited that  these  disordei*s  pervaded  the  county  of  Not- 
tingham and  the  adjoining  counties^  so  that  if  this  were 
evidence  it  might  be  adduced  as  proof  that  they  existed 
in  Lincolnshire^  when  it  is  perfectly  well  known  that  that 
county  has  been  entirely  free  from  them.  But  it  may 
be  asked,  what  peculiar  force  is  there  in  the  preamble 
of  an  act  of  parliament,  that  it  should  attract  to  it  verity 

• 

{a)  31  ^.  8.  c,  13.  {b)  41  C?.  3  c  103. 
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18 1 6.  in  every  particular?  It  is  but  matter  of  inducera^t^ 
*""""  and  cannot  be  founded  upon  oath,  for  neither  branch  of 
egdmt  the  legislature  can  for  this  purpose  administer  an  oath; 
whereas  all  evidence  ought  to  be  upon  oath ;  and  so 
instance  is  stated  to  warrant  the  admission  of  a  redtal 
either  in  an  act  of  parliament  or  proclamation  to  prove 
a  fact  in  issue*  If  indeed  a  mere  act  of  state  is  to  be 
proved,  as  that  addresses  were  presented  to  his  ma- 
jesty (a) ;  or  a  matter  of  diplomacy,  as  that  the  country 
stood  in  any  particular  situation  with  regard  to  its 
foreign  relations  (Jb) ;  which  are  the  cases  cited  contra  ; 
these  from  their  nature  can  only  be  proved  by  state  do- 
cuments ;  but  how  does  this  af^ly  to  &cts  like  the  pre- 
sent ?  And  as  to  the  argument  that  there  is  evidence 
enough  without  these  documents  to  sustain  the  verdk^ 
whatever  may  be  the  rule  as  to  that  in  civil  actionsy  there 
is  no  such  rule  in  criminal  cases;  on  the  contrary,  tbe 
rule  here  is^  that  if  amidst  evidence  which  was  proper  to 
be  given,  evidence  which  was  inadmissible  was  receved, 
inasmuch  as  the  Court  cannot  know  upon  what  part  of 
it  the  verdict  was  founded,  nor  even  that  the  jury  may 
not  have  disbelieved  so  much  of  it  $m  was  lawful)  and 
acted  upon  that  which  ought  to  have  been  rejected,  a 
new  trial  shall  go.  Also,  in  addition  to  the  objection 
that  there  is  no  proof  to  sustain  the  all^ation  that  out* 
rages  were  committed  in  the  neighbourhood  ciNoiting^ 
hanif  there  is  this  defect  in  the  proof  of  the  allegation 
concerning  those  which  were  committed  in  NoUinghamf 
that  they  are  not  proved  to  have  been  committed  by 
persons  called  Luddites^  or  that  they  were  acting  under 
a  supposed  and  unknown  person  called  General  hudd: 

(4)  Xex  ▼.  H9I1, 5  r.  ^.  44  s.  (*)  Xex  ▼.  FtmAUn^  9  St.  Tr.  iSS- 
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for  all  that  is  proved  upon  that  subject  is,  that  General         1 8x6. 
LmM  was  chalked  on  the  walls ;  but  the  evidence  nega-      JiTT" 

^  The  Kino 

tives  that  any  such  name  was  mentioned  at  the  time,  or  againu 
that  any  one  of  the  party  was  called  a  Ltiddite.  There 
is  nothing  therefore  to  connect  these  persons  with  this 
name,  or  as  acting  under  General  Ludd.  So  the  alle- 
gation concerning  the  person  called  General  Ludd  is 
disproved;  for  the  aH^ring  that  he  was  a  supposed  and 
unknaum  person,  imports  that  he  was  an  existing  per- 
son; whereas  it  was  proved  that  such  a  person  was 
altogether  fictitious.  « 

Lord  ELLEVBOKuuaH  C.  J.    If  in  this  case  I  hod 
been  able  to  detect  aiqr  particle  of  proof  that  ought  not 
to  have  been  ofiered  to  the  consideration  of  the  jury,  I 
should  have  thought  such  vicious  proof  would  have  cor- 
rupted the  verdict  and  avoided  it   But  after  the  utmost 
attention,  I  am  unable  to  discover  that  there  is  any  vice 
in  any  particle  of  this  evidence.    The  material  objec- 
tion upon  which  the  rule  was  obtained,  was  founded 
upon  a  supposed  misdirection  of  the  learned  Judge  at 
the  trial,  viz.  that  he  had  referred,  in  aid  of  some  defect 
of  evidence,  to  the  personal  knowledge  which  the  jurors 
might  possess,  for  proof  of  the  &ct  that  outrages  had 
been  committed  in  Nottinghams  for  as  to  their  having 
been  also  committed  in  the  neighbourhood  of  Notting" 
kamj  I  do  not  think  that  it  is  material  to  prove  both. 
It  now  appears  however  firom  the  report,  that  the  Judge 
did  not  lay  any  stress  on  the  personal  knowledge  which 
the  jury  might  be  supposed  to  possess  in  order  to  aid 
any  defect  of  evidence*    On  the  contrary,  it  appears, 
that  he  considered  the  evidence  as  fully  sufficient  to 
establish  a  verdict  in  favour  of  the  crown ;  only  he  made 

the 


SUITON. 


542  CASES  IV  HILARY  TERM 

1816.  the  observation  with  reference  to  what  thev  knew,  as  a 
—""■"*  matter  of  illustration,  that  it  formed  a  part  of  the  history 
agjtttst  of  the  county,  that  such  outrages  hud  been  committed ; 
as  if  he  had  said,  every  one  must  be  aware  of  what  has 
passed  before  their  own  eyes,  and  at  their  own  doors; 
but  he  did  not  advise  them  to  rely  on  that  as  a  source 
of  information  on  which  they  were  to  found  their  ver- 
dict, but  only  that  it  might  make  the  proof  more  satis- 
factory to  their  minds,  if  they  knew  what  had  passed, 
because  no  one  ctfn  have  any  reason  to  doubt  what  he 
knows  and  sees.  It  is  conclusive^  I  think,  upon  the  re- 
port, that  the  Judge  did  not  leave  this  to  the  jury  as 
forming  a  branch  of  evidence  of  itself.  Next  it  is  ob- 
jected, that  the  acts  of  parliament  were  not  evidence.' 
For  what  purpose,  then,  arc  the  Judges  bound  to  take 
judicial  notice  of  public  acts  of  parliament,  but  in  order 
that  they  may  have  a  knowledge  of  them  themselves, 
and  communicate  it  to  others  ?  The  Judge  is  bound 
not  only  to  take  judicial  notice  of  their  contents  himself 
but  also  to  state  the  same  to  the  jur3';  for  if  he  is  not  to 
state  them,  for  what  purpose  is  he  to  take  notice  of 
them  ?  According  to  the  argument  for  the  defendant, 
the  Judge  would  be  bound  to  take  notice  of  them,  y^ 
would  be  precluded  from  stating  them.  I  do  not  say 
how  far  this  evidence  was  conclusive;  I  only  say  that  it 
was  admissible.  Public  acts  of  parliament  aro  binding 
upon  every  subject,  because  every  subject  is,  in  judgment 
of  law,  privy  to  the  making  of  them,  and  therefore  sup- 
posed to  know  them,  and  formerly  the  usage  wa8  for 
the  sheriff  to  proclaim  them  at  his  county  court;  and 
yet  what  every  subject  is  supposed  to  know^  and  what 
the  Judge  is  bound  judicially  to  take  notice  oi^  it  is  said 
the  jury  cannot  advert  to;  for  if  this  evidence  was  in- 
admissible^ 
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admissible,  it  must  be  because  the  jury  could  not  be         18 16. 
charired  with  it     Next,  as  to  the  proclamation,  I  con-         ~ 

o  rr.1  ,  .  .  The  Kino 

sider  it  as  an  act  of  state.  The  proclamation  recites,  .ij^amt 
that  it  had  been  represented  to  the  Prince  Regent,  tliat 
a  number  of  persons  had  committed  various  acts  of  out- 
rage in  tlic  town,  and  in  different  parts  of  the  county 
oi  Nottvigkam,  &c.;  and  that  the  Prince  Regent  has 
thought  it  necessary  to  propound  certain  rewards  for 
the  discovery  and  conviction  of  the  persons  concerned 
in  such  proceedings.  The  propounding  of  these  re- 
wards necessarily  implies  that  such  acts  of  outrage  have 
actually  been  committed,  for  otherwise  it  would  have 
been  nugatory  to  propound  them.  I  do  not  say  that  it 
was  conclusive  evidence  of  the  fact  that  these  outrages 
were  committed ;  but  surely  it  was  admissible,  and  like 
other  acts  of  state  to  be  laid  before  the  jury.  Next,  as 
to  the  proof  of  tlie  allegation  that  the  persons  commit- 
ting these  outrages  were  denominated  Luddites:  this 
was  proved  by  eye-witnesses,  and  the  very  name  of 
General  Ludd  on  the  walls  confirms  the  common  repu- 
tation that  he  was  the  supposed  head  of  the  persons  act- 
ing under  the  denomination  of  Luddites.  It  is  said,  the 
information  alleges  that  this  was  some  supposed  un- 
known person,  and  that  it  was  not  proved  that  there 
was  any  such  person,  but  on  the  contrary,  that  he  was 
altogether  fictitious ;  but  yet  he  was  supposed  to  have 
existence  for  the  purpose  of  carrying  on  these  outrages, 
and  whether  he  existed  as  a  real  or  a  fictitious  person 
can  make  no  difference.  We  read  of  the  fancied  ex- 
btence  of  gnomes  and  sylphs,  who  are  imaginary  beings 
created  and  existing  for  the  purpose  of  the  plot  they 
are  to  carry  on,  and  who  for  this  purpose  at  least  must 
be  treated  as  realities*      In  like  maimer  this  person 
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i8i6.  luicl  tn  existenoi^  though  it  wb3  created,  and  existing 
"— —  only  in  fiction  for  a  particular  purpose.  Mr.  Hobhome 
agmnsf  ^^  ^)u^  ^  ^^^  ^<^^  believe  that  there  was  actually  sudi 
a  persoi^  but  that  he  was  set  up  as  a  person  for  the 
purpose  of  carrying  on  these  outrages.  It  seems  to  in^ 
therefore^  that  all  the  all^tlons  and  descriptions  are 
made  out  in  proof,  and  that  there  is  not  any  part  of 
this  evidence  to  which  it  can  fiurly  be  excepted  that  it 
was  inadmissible.  And  if  this  be  so,  I  do  not  think 
that  on  account  of  an  observation  made  to  the  jury  bj 
the  learned  Judge  ex  abundatUi  catdeldj  this  verdict 
ought  to  be  disturbed.  The  report  has  cleared  the 
cose  of  the  objection  upon  which  the  C!ourt  was  princi- 
pally induced  to  grant  the  rule.  As  it  now  stands,  I  am 
satisfied  that  the  verdict  was  founded  upon  suflScieot 
evidence,  and  that  there  has  been  no  misdirection. 

Le  Blakc  J.  This  is  an  application  for  a  new  trial 
after  conviction  upon  an  information  charging  the  de^ 
fendant  with  having  published  a  seditious  libel.  The 
application  is  grounded  upon  three  objections ;  first,  on 
account  of  the  admission  of  evidence  which  ought  not 
to  have  been  admitted ;  secondly,  because  of  the  want  of 
proof  of  certain  allegations  in  the  information;  and 
thirdly,  because  the  jury  were  referred  to  certain  know- 
ledge cS  their  own  as  matter  of  evidence.  This  rule 
was  granted  upon  a  ground  which  I  think  cannot  be 
disputed  as  a  rule  of  law,  namely,  that  if  a  verdict  in  a 
criminal  proceeding  like  the  present  passes  upon  evi- 
dence^ some  parts  of  which  are  inadmissible  and  odior 
parts  admissible^  the  Court  has  not  the  means  of  re- 
fencing  the  verdict  to  those  parts  only  which  were 
admissible,  and  it  is  their  habit  in  such  a  case  to  grant 
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a  new  trial.     Therefore  it  becomes  very  iriaterial  in  this 

case  to  examine  whether  any  evidence  was  received      ^,    ,, 

.  .  .  The  King 

which  ought  not  to  have  been  received  ;  and  in  gppsider-  ugaiiui 
ing  this  it  is  in  the  first  place  material  .to  advikt  to  the 
nature  of  the  libel.  It  is  a  hbel  in  the  form  of  a  letter 
from  General  Jjudd  to  the  editor  t>f  the  Nottingham  Be^ 
viexv^  reflecting  on  the  conduct  of  his  majesty's  govern- 
ment, by  comparing  the  conduct  of  the  military  serving 
in  Americoj  with  the  conduct  of  certain  persons  acting  in 
NottinghcuuBXidf^Q  neighbourhood  under  the  description 
of  Luddites^  representing  that  the  son  of  the  supposed 
writer  who  was  serving  in  his  majesty's  forces  in  Ame' 
ricOf  w^as  now  applauded  for  acts  done  by  him  In  that 
country,  similar  to  those  for  which  the  persons  called 
Luddites  were  condemned  in  this  country.  Such  is  the 
nature  of  this  libel.  The  first  introductory  allegation 
is,  that  before  the  publishing  of  the  libel,  many  acts  of 
outrage  had  been  committed  by  divers  disorderly  per- 
sons  in,  and  in  the  neighbourhood  of  Nottingham^  by 
the  destruction  of  frames.  Now  as  to  the  objection  that 
so  much  of  this  allegation  as  respects  the  committing  of 
outrages  in  the  neighbourhood  was  not  proved,  a  satis- 
factory answer  has  already  been  given  to  it,  namely, 
that  it  is  not  necessary.  But  as  to  its  not  being  proved, 
there  was  one  witness  who  proved  the  forcible  attack  by 
an  armed  party  upon  a  dwelling-house  in  the  town  of 
Nottingham^  and  their  breaking  the  frames  there,  and 
two  other  witnesses  proved  outi'ages  of  the  same  sort  to 
have  been  committed  in  tlic  county  of  Nottingham,  at 
about  fifteen  miles  distant  firom  Nottingham.  There- 
fore, if  it  were  necessary  to  prove  both  parts  of  this  alle- 
gation, I  should  think  the  evidence  was  sufficient.  The 
next  allegation  is,  that  divers  persons  engaged  in  these 
Vol.  IV.  O  o  outrages 
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181^       tnifrtiges  had  been  repdted  to  act  untler  some  supposed 
"  and  Unknown  person  called  General  JLudd^  andliad  been 

The  Kino  ^ 

i^Onst  comilflbly  called  Luddites.  As  to  which  the  pifrol  evid^ce 
provecTthtft  in  two  instances  the  persons  eoniniitting 
thqse  outrages  called  themselves  LudditeSf  ttnd  spoke  of 
'General  Ludd,  and  that  that  name  was  also  chalked  on 
the  walls  of  Notiingham.  Now  this  seems  to  nle  suffi* 
cient  to  substantiate  the  all^tion,  that  persons  who 
committed  the  outrages  called  themselves  Ijuddites; 
and  the  name  of  General  Ludd  being  chalked  on  the 
walls  o(  Nottingham  was  also  evidence  of  the  othdr  part 
of  the  allegation,  that  they  were  reputed  to  act  under  a 
supposed  leader  of  that  name.  As  to  his  being  an  un- 
known person,  Mr.  Hobhouse  proved  that  some -persons 
might  suppose  there  was  a  real  person  of  that  name, 
but  that  he  considered  him  only  as  a  fictitious  person. 
This  was  certainly  evidence  in  support  of  the  iiitroduc- 
tory  allegation,  unless  encountered  by  evidence  on  the 
oth^r  side.  And  that  brings  mc  to  andther  objection, 
viz.  that  here  evidence  was  received  which  ought  not  to 
have  been  received.  This  evidence  consists  <>f  the  king^s 
prochunation,  reciting  that  it  had  been  represented' that 
certain  disturbances  Caused  by  persons  employed  in  the 
stocking  manufactories  had  taken  place  in  Nottingham 
and  several  parts  of  the  county,  and  ofiering  a  reward 
for  the  discovery  and  apprehension  of  ofienders.  There 
are  likewise  two  acts  of  parliament  reciting  in  their  pre- 
ambles the  existence  of  these  butrages,  and  making  pro- 
vision in  the  body  of  them,  the  first,  for  the  more 
exemplary  punishment  of  persons  committing  these 
outrages,  the  second,  for  the  better  preserving  the 
peace,  by  enfordng  the  duties  6f  watching  and  warding. 
When  the  nature  of  these  documents  is  considered,  is 
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it  possible! to  say  that  they  were  not  admissible,  particu-        xBx6, 
larly  as  the  libel  refers  to  the  conduct  of  the  j^rsons 
caHedJjudditeSj  in  destroying  frames  in  NpUingCwi  and 
the  neighbourhood,  and  compares  that  conduct  with  the 
conduct  of  the  military  in  America  ?    Are  not  the  do- 
cuments material  to  shew  that  these  disturbances  ex- 
isted in  Noiiifighamf  and  existed  to  such  a  degree  as  to 
call  for  the  interference  of  >  the  executive  government, 
and  the  legislature,  to  offer  reward  for  their  discovery, 
and  to  inflict  a  more  exemplary  punishment  upon  them, 
and  to  protect  the  peaceable  inhabitants  by  compelling 
the  observance  of  watch  and  ward  ?     Surely  they  were 
evidence  for  this  purpose,  when  the  inquiry  respected  a 
libel  of  the  description  laid  in  the  information,  tending, 
as  it  is  charged,  to  alienate  the  minds  of  the  subjects 
from  the:king  and  government,  and  to  make  them  think 
that  what  had  been  condemned  at  Notiingham  by  the 
government,  was  held  laudable  in  America;  when,  ac- 
cording to  the  language  of  the  libel,  they  were  singing 
ainew  tune  to  an  old  song.    J  cannot  see  therefore.any 
ground  on  which  these  public  instruments. could  be  ob- 
jected to  as  inadmissible*    They  seem  to  me  to  go  clearly 
to  prove  the  facts  which  are  alleged,. because  they  shew 
in  what  way  the  executive  government  and  the  l^isla- 
ture  acted  upon  them.     The  last  objection  is,  that  the 
Judge  at  the  trial  of  this  information  left  it  to  the  jury 
upon  their  own  personal  knowledge,  as  evidence  of  the 
&ct,  to  determine  that  these  outrages  had  been  com- 
mitted.    The  Judge's  report  is  an  answer  to  this  objec- 
tion, for  it  states  that  he  never  left  it  to  tlie  jury  to 
determine  on  their  own^  personal  knowledge  that  acts  of 
outrage  had  been  committed,  but  that  he  left  that  ques- 
tion to  them  upon  the  evidence.     But  in  order  perhaps 
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1816.        to  obviate  some  observations  thai  might  have  been  made 
^  to  the.  jury,  to  induce  them  to  disbelieve  the  witnesses 

i^aiius  who -spoke  to  these  transactions  as  having  been  eye- 
witnesses, the  Judge  might  advert  to  facts  which  were 
notorious  to  them  as  doing  away  the  weight  of  any  such 
observations.  It  seems  to  me  therefore  that  we  ought 
not  to  grant  a  new  trial  in  this  case^  and  that  in  refus- 
ing it  we  are  doing  nothing  but  wliat  is  perfectly  con- 
sistent with  the  rule,  which  I  admit  to  be  a  fundamental 
one,  that  where  improper  evidence  has  been  received 
at  the  trial,  the  Ck)urt  cannot  sifl  it  in  order  to  see 
whether  there  be  not  enough  which  was  admissible  to 
sustain  the  verdict ;  because  they  cannot  say  on  what 
part  of  the  evidence  the  verdict  was  founded. 

Bayley  J.  Although  I  have  not  been  free  from 
doubt  at  times,  yet  on  the  best  consideration  that  I 
am  able  to  give  to  this  case,  I  think  that  no  evidence 
was  received  that  was  not  admissible.  And  if  the  evi- 
<lence  had  been  confined  to  one  branch  of  the  all^tion, 
-either  to  outrages  in  Nottingham,  or  in  the  neighbour- 
hood of  Nottingham,  I  should  have  thought  it  a  divisible 
allegation,  and  that  such  evidence  would  have  been  suf- 
ficient. The  fact  of  outrages  having  been  committe4 
was  proved  not  only  by  eye-witnesses,  but  the  libel  itself 
furnished  strong  evidence,  upon  its  own  admission,  that 
such  outrages  had  been  committed ;  because  the  libel 
adverts  to  the  breaking  of  frames  as  existing  acts ;  and 
then  the  supposed  writer  speaks  of  what  he  and  his  son 
have  done  in  Nottingham,  there  being  no  other  acts 
mentioned  as  done  by  him  but  the  breaking  of  frames : 
so  that  the  libel  itself  goes  to  shew  that  outrages  of  this 
sort  had  been  committed.  The  question  then  is  reduced 

to 
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to  this,  whether  the  verdict  is  ill  on  account  of  the  ad-  18 16. 
mission  of  the  kincf  s  proclamation,  and  the  two  acts  of  '  — — 
parliament,  in  evidence.  The  proclamation  sets  forth,  against 
that  it  had  been  represented  to  the  Prince  Regent  that 
a  number  of  persons,  chiefly  of  those  employed  in  tlie 
stocking  manufactories,  had  actually  committed  various 
acts  of  outrage ;  it  is  therefore  an  assertion  on  the  part 
of  His  Royal  Highness,  that  such  a  representation  had 
been  made  to  him,  and  he  proceeds  to  act  upon  it,  by 
offering  a  reward  for  the  discovery  of  such  offenders. 
This  I  think  was  evidence  to  this  extent,  and  no  far- 
ther, that  a  representation  was  made  to  the  executive 
government  that  such  outrages  existed,  and  that  the 
executive  government  thought  fit  to  act  upon  it;  for 
they  so  far  acted  as  to  promulgate  an  act  of  state  upon 
it.  Therefore  I  cannot  say  that  it  was  to  be  rejected,, 
where  there  was  other  evidence.  The  preambles  to  the 
two  acts  of  parliament  I  think  are  still  more  free  from 
objection  than  the  proclamation,  and  they  assume  as 
facts  that  outrages  did  exist.  When  we  consider  in 
what  manner  an  act  of  parliament  is  passed,  and  that  it 
is  a  public  proceeding  in  all  its  stages,  and  challenges 
public  enquiry,  and  when  passed,  is  in  contemplation  of 
law  the  act  of  the  whole  body,  it  seems  to  me  that  its. 
recital  must  be  taken  as  admissible  evidence  (a),  and  in- 
this  case  was  confirmatory  evidence.  There  is  one 
point  upon  which  for  some  time  I  entertained  a  doubt, 
namely,  as  to  the  allegation  that  these  persons  were 
reputed  to  act  under  some  supposed  and  unknown  per- 
son, whether  this  did  not  imply  an  existing  person ;  but 
what  has  &llen  from  my  Lord  and  my  brother  I^ 

(.7)  Soe  Co.  Lit.  19.  h.  as  to  the  rehearuil  of  i  sutuu. 

O  o  3  Blancy 
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Blancj  has  in  a  great  measure  removed'  tiiat  doubt; 
and  I  am  not  so  convinced  diat  it  does  import  an  ex- 
ifitting*  person  as  to  dUfer  in  any  respect  from<  the  rest  of 
the  Ck>urt« 

Rule  discharged. 


The  defendant  on  a  subsequent  day  was  sastenced  to 
one  year's  imprisonment  in  Ncrthan^ton  gaoL 


Tuesday, 
Feb,  6th. 


Doe,    on  the  Demise  of   Tyrrell,    against 

Lyford  and  Another* 


Where  r.  r.        JL  T  die  trml  of  this  ejectment  before  DalUu  J.  at  the 

waf  seised  of  a     ^£\^  '' 

messoage  and  last  Berkshire  assizes,  there  was . »  verdict  for  die 

lands  in  a  pa« 

rish,andintwo  plaintifi^  Subject  to  the  opinion  of  the  Court  upon  a 

sameVarish,  spebial  case,  which  was  in  substance  this : 
ckJ^d'^ofT,'  Thomas  Tyrrell  in  March  f  780,  purchased  of  one 

and  let  to  ate-  jjyoifxmd  certain  lands,  which  were  conveyed  to  him 

nant  at  one  en-  '  ^ 

tire  rent,  and 

afterwards 

other  lands 

were  allotted 

to  him  under 

an  inclosure 

act,  in  lieu  of 

the  said  lands, 

except  the 

messuage  and 

which  remained  Other  parcek  described  as  lying  in  Sutton  Courtney  tmi 
which^the  te-  StdtoH  Wich,  Stttton  CouTtney  is  a  parish  conqnrisii^ 
to  hoW  at't'he  ^  three  hamfets,  of  which  the  hamlet  of  StOton  Coming, 

same  rent  as         ^^  ^|,g  haflllet  of  SutiOH  fftcJt  afC  tWD.      AftetWTU*  in 
before;  and 
afterwards  7*.  T. 
deriscd  all  his 

nessuase,  farm,  and  lands,ftc:  ritttatb  in  one  of  thetwo  hamlets  by  namtf,  id  tAe  siftl  ptfrith 
which  he  purchased  of  Z.;  Held  that  the  lands  in  the  other  hamlet  did  not  pass;  and 
that  eridence  Jebors  the  will  to  shew  that  he  intended  to  pass  all  the  lands  which  he 
purchased  of  X.  was  not  admUiiblff. 

September 


in  fee  by  Lovtbond,  by  lease  and  release  of  die  24tb 
and  25  tb  of  that  month,  parcel  thereof  being  described 
as  a  close  in  StUton  Wiek  in  the  parish  of  Satton  Courtney: 
other  parcel,  as  eleven  acres  and  half  of  arable  land  in 
the  common  fields  of  Sutton  Wick  r  other  parcel,  • 
messuage  or  tenement  and  close  in  Sutton  Wick ;  and 
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September  1804,  the  commissionem.  under  aa  act  fi>r        lSi6. 
ixiclosing  the  la^ds  ia  the  parish,  of  SifUon  Courtney       — • 

Dob 

and  the  hamlet  of  Sutton  Wick^  by  t^eir  award  allotted        ogm«a 
to  Tyrrell  other  lands  in  five  allotments,   in  lieu  of 
those  conveyed  to  him  by  Looibond;  one  of  which  allotr 
ments  was  a  plot  of  land  in  Galley  Leys^  another,  a  plot 
of  land  in  ffutgrooe^  both  situate  in  the  parish  oi  Sutton 
Courtney y  but  out  of  Sutton  Wick ;  another  was  a  plot 
consisting  of  14 a.  2R.  6p.  which  comprized  two  acres, 
part  of  the  original  lands  purchased  of  Lovibond s^dLikiX 
the  house,  homestall,  and  orchard  also  remained  as  be- 
fore the  act^   and,  were  not  altered  by  the  award. 
Tyrrell  being  thus  sjsis^  in  fee  on  the  31st  of  March 
1806,   makes  his.  will  and  devises  to  his  grandson 
Jamies  Langford  all  thai  Iua^  messuage  or  tenement, 
farnJj,  lands,  and   premise^  with   the  appurtenances 
situate^  lyings  and  being  of  Sutton  Wick  in  the  parish  of 
Sutto)i  Courtn^^  which  he  lately  purchased  of  and  from 
Looibondy  to  hold  the  same  to  the  use  of  his  grandson, 
his  heirs,  and  assigns  for  ever;  and  he  also  bequeaths 
to  him  all  his  cattle,  corn,  and  grain,  as  well  growing 
as  severed,   hay,    stock,   utensils  and  implements  in 
husbandry,   dairy,  household  furniture^  and  all  other 
his  goods  and  chattels,  personal  estate  and  cjBGbcts  what- 
soever and  wheresoever,  subject  to  paymenjt  of  (lebt^y 
and  appoints  him  executor;   and  dies  ii^  Z)cv.  1806, 
being  at  the  time  of  liis  de^th  seised  of  no  othev  lan^i 
except  the  five  allotments  and  the  messuage,  &c.     All 
the  premises  purchased  of  Looibond  were  in  TyrrelT^ 
possession  before  the  inclosure„  and  were  let  by  hSm  to 
one  Wise  at  a  yearly  rent,  and  Wi$e  continue4  tipant  of 
them  until  the  award,  and  afterwar4s  held  aU  ^  pre- 
mises allotted  in  Ueu  of  them  at  the  a^ame  rent  On  the 

O  o  4  3d 
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1816.         3d  March  1806  a  notice  to  quit,  signed  by  Tyrrell^  and 
'         directed  to  Wise  at  Sutton  fVickj  was  served  on  Wise^  in 

Doe  '        ^ 

aiMMst  pursuance  of  which  Wise  quitted  in  TyrreW^  lifetime. 
The  notice  was  '^  to  yield  up  the  possession  to  me  at 
St.  Michael  next  ensuing  of  all  that  messuage  or  tene- 
ment, orchard,  garden,  bams,  stables,  pigeon-house^ 
ai*able  land,  meadow  grounds,  commons,  and  aU 
other  the  premises,  with  their  and  every  of  their 
appurtenances,  which  you  now  rent  of  me,  situate 
and  being  at  Sutton  Wick  in  the  parish  of  Sutton 
Courtney. 

And  this  ejectment  being  brought  by  the  testator's 
heir  at  law  against  the  defendants,  who  claimed  under 
the  devise,  for  the  two  plots  in  Galley  Leys  and  Hul^ 
grove^  in  the  parish  of  Sutton  Courtney j  but  out  ^Sutton 
Wick,  the  notice  to  quit  was  offered  in  evidence  on  the 
<)efendants'  behalf,  to  shew  that  the  testator  treated  the 
whole  estate. as  lying  in  Sutton  Wickj  and  it  was  received 
subject  to  the  opinion  of  the  Court  as  to  its  admissibi- 
lity. And  two  points  were  made  upon  this  case;  first, 
whether  the  notice  to  quit  was  admissible;  and  if  the 
Court  should  be  of  opinion  that  it  was  not  admissible, 
then  to  be  struck  out.  2dly,  Whether  T»  Langford^ 
the  devisee,  took  under  the  will  all  tlie  lands  in  the 
parish  oi  Sutton  Courtney j  or  only  such  parts  of  them,  as 
are  within  the  hamlet  of  Sutton  Wick.  In  the  latter 
case  the  verdict  to  stand,  in  the  former  a  nonsuit  to  be 
entered. 

Jbbotty  for  the  plainti£^  argued,  first,  that  the  notice 
to  quit  was  inadmissible.  For  the  rule  is,  that  where  it 
is  not  necessary  to  receive  the  evidence  in  order  to  give 
effect  to  the  will,  but  the  will  has  an  effective  operation 

with* 
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without  it,  the  evidence  is  not  admissible,  (a)  And  this  1 8 16.  ^ 
is  not  a  latent  ambiguity;  which  means,  some  ambiguity  - 
arising  from  matter  dehors  the  will,  which  would  defeat  agairtst 
the  devise,  unless  it  were  allowed  to  be  explained  by 
other  extrinsic  matter ;  as  if  there  be  two  persons  of  the 
same  name  with  the  devisee  (6),  or  a  devise  be  to  one  by 
name  with  a  fidse  description  (c) ;  which  is  not  the  case 
here.  For,  secondly,  this  will  has  an  eifective  operation 
to  pass  the  lands  at  Sutton  Wick^  but  no  farther.  For 
as  to  the  lands  at  Sutton  fVickj  the  language  of  the^^ill 
is  precise,  ^^  all  that  his  messuage,  &c.  situate,  lying,  and 
being,  at  Stdton  Wick ;"  and  being  precise  as  to  one 
hamlet,  nothing  of  the  land  in  the  other  hamlet  shall  pass. 
As  if  a  man  being  seised  of  lands  in  a  vill,  and  in  two 
hamlets  of  the  same  vill,  devise  all  his  lands  being  in  the 
vill,  and  in  one  of  the  two  hamlets  by  name ;  nothing 
in  the  other  shall  pass,  (d)  Or  if  he  be  seised  of  lands 
called  Hayes'lands  which  extend  into  two  vills,  Coke- 
Jield  and  Cranfield^  and  devise  all  his  lands  in  Cokefield 
called  Hayes-lands^  only  the  lands  in  Cokefield  shall 
pass,  (e)  So,  Street  is  a  vill,  and  Walton  is  a  vill,  and 
both  in  the  parish  of  Street^  a  fine  is  levied  of  all  his 
lands  in  Street^  the  land  in  Walton  does  not  pass,  {f) 
And  the  award  in  this  case  makes  no  difference,  because 
as  well  before  as  afler  the  award  he  had  lands  of  both 
kinds,  and  the  will  mentions  but  one.  And  as  to  the  ad- 
dition "  which  he  lately  purchased  of  Zor^fiond^,"  to  the 

(tf)  3  Taunts  147,  ^^  v«  Oxtnden.  Ante,  vol.  iii.  171,  Dat  \. 
Grcaiing. 

(J)  Jwci  V.  Newman,  i  Bl.R,  60. 

(c)  Sec  Thomas  v.  Thomas,  6  T,  R.  670.  (J)  Dyer^  a6i.  h, 

{e)  Cro.  Elin,  674,  Woodden  v.  Osbourn.  Cro.  J.  22.  S.  C,  TuiUsham  r. 
Roberts* 

if)  ^J^i  *6i«  *•  ***  ^^^^ 
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1816.        devise  of  ^^  all  Iua  mes»\mgQ$  &c«  at  Suiion  Wkk^*  ibis 
^  is  a  true  reference,  and  the  whole  is  true  if  the  devise  be 

Doe  ' 

nxcinst  limited  to  the  lands  at  SuUon  Wicky  but  if  it  be  extend^ 
to  those  in  Sutton  Courtne;/.  also^  it  will  be  true  only,  in 
some  8ort»  but  false  as  to  the  place  wb^re.  the  l^nds  ai?e 
situate.  But  according  to  Lord  Bacon  in  bis  comn^^oit 
upon  the  13th  maxim,  non  accipi  debfinf  verba  in  demfm" 
strationemjakam^  qua  competunt  in  Umitationem  veram, 
the  rule  is,  ^^  if  I  have  some  land  wherein  all  these  de- 
•  monstrations  are  true,  and  some  wherein  part  of  them 
are  true,  and  part  &lse,^  then  shall  they  be  intended 
words  of  true  limitation  to  pass  only  those  Iwdsi  wherein 
all  those  drcumstances  are  true."  (a) 

JertfiSf  contra^  argued  thait  all  the  lands  passed.  ]^ar 
the  devise  includes  lands  of  two  descriptions,  vis^  those 
at  Sutton  Wick^  and  also  those  which  lie  purcbaa^  of 
Lovibondy  which  make  together  ajl  the  lands.  And  the 
addition  "  which  he  purchased  of  Lofoibond^^  distjo?* 
guishes  this  case  from  the  cases  cited  contra^  because  in 
them  the  testator  devised  only  one  description  of  land. 
But  here  all  the  lands  having  been  originally  purchased 
of  Lovibond^  and  being  held  by  unity  of  title  as  well  as 
of  possession^  and  let  at  one  entire  rent  both  before^  and 
after  the  indosure,  it  is  reasonable  to  suppose  th^  the 
testator  did  not  intend  to  separate  thero»  but  to  devise 
generally  all  the  estate  which  he  purchased  of  XjmlbQn4 
though  he  described  it  as  at  Sutton  Wick^  that  being 
the  place  where  the  capital  messuage,  &c  was  situate. 
And  the  award  under  the  inclosure  act,  coupled  with 
the  words  of  this  devise^  raises  a  latent  ambiguifyf  be- 

U)  Maxims  of  the  Law,  77. 

cause 
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ciiiisse  it  appears  by  the  award  that  they,  are  oot  die-       f8i6. 
landa  which  he  actually  purchased  of  Lovibond,  but  «»• 
changed  lands ;  wherefore  it  became  necessary  to  in-         agahni 
quire  what  the  will  meant  by  the  expression  ^  which  he 
purchased  of  Lovibond,"  And  for  this  purpose  the  notice 
to  quit  was  very  material  to  shew  that  the  will  meant  all 
the  lands  comprehended  in  the  award,  because  it  sheW^ 
that  the  testator  had  dealt  with  them  as  with  the  lauds 
actually  purchased  of  Lovibond^  by  continuing  them  in 
the  hands  of  the  same  tenant,  and  giving  them  all  one 
general    local    description    as   being  at  Sutton  Wick. 
Wherefore  this  notice  was  properly  admitted,  according 
to  the  acknowledged  rule  for  explaining  a  latent  ambi- 
guity, (a)     And  as  to  Doe  v.  Oaenden  (6),  and  Doe  v. 
Greening  {c)  the  answer  has  already  been  given^  for  in 
the  one  it  was  simply  a  devise  of  ^^  the  estate  in  lands 
at  Co9comb^\  in  the  other  of  ^^  my  estate  otAshUmj^ 
without  any  such  addition  as  in  the  present  case. 

Lord  Ellenborough  C.  J.    <^  My  estate  of"  was 
a  term  of  much  more  extensive  import  than  any  of  the 
terms  in  the  present  devise,  and  might  make  it  some- 
what doubtful  whether  it  was  not  meant  as  a  term  of 
general  description,  denoting  all  which  belonged  to  the 
estate;  as  if  the  devisor  had  said,  my  estate  under  all 
the  circumstances  under  which  I  enjoy  it*     This  devise 
points  to  two  distinguishing  marks  to  dienote  the  pro- 
perty, one  of  local  description,  viz.  ^  situate  at  Sutton 
Wick^*  the  other,  of  particularity,  viz.  <<  which  I  latdy 
purchased  oS  LovibondJ^    Certainly  no-  argument  has 
been  foregone  which  could  have  been  made  for  the  de- 

(fl)  Semmont  r.  FelU  %  P,  Wms.  140.  (h)  3  Taunt,  147. 

(0  Ante,  Tol.  iii*  f  71. 
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1 8 1 6.  fendantSi  and  when  the  argument  first  commenced,  I 
*"  was  inclined  to  adopt  as  large  a  construction  as  possible 
gainst  in  order  to  prevent  the  es^^e  from  being  severed.  But 
here  the  will  is  fully  operative  to  pass  the  lands  at 
Sutton  Wkky  and  there  is  nothing  in  the  description  of 
them  from  which  any  ambiguity  is  raised  as  to  the  pro- 
perty ;  for  if  you  look  to  the  Words,  "  which  he  pur- 
chased of  Lovibond"  the  devisor  had  lands  answering 
that  description,  and  also  the  other  description,  if  you 
look  to  the  words,  *^  situate  at  Sutton  Wick.  So  that 
there  is  not  any  occasion  to.  refer  to  extrinsic  e^ldence 
in  order  to  give  this  will  effect.  If  there  is  no  latent 
ambiguity,  I  cal^not  see  any  necessity  to  look  beyond 
the  terms  of  the  will  in  order  to  give  it  a  wider  range* 
The  argument  of  inconvenience  arising  from  the  sepa- 
ration of  the  estate  would  lead  into  much  too  wide  a 
field.  This  is  a  devise  of  his  lands  at  Sutton  Wick^  and 
at  Sutton  Wick  only,  which  were  purchased  of  Lovibond; 
not  of  all  his  lands  which  were  purchased  of  Lovibondf 
but  of  all  at  Sutton  Wick  which  were  purchased  of 
Ijovibond. 

« 

Le  Blanc  J.  It  may  very  possibly  be  that  this  tes- 
tator intended  to  give  something  di£ferent  from  that 
which  the  Court  is  bound  to  say  he  meant  upon  the 
construction  of  this  will.  But  it  is  better  that  known 
established  rules  should  be  abided  by,  than  that  we 
should  admit  parol  evidence,  where  it  is  not  within  the 
range  of  decided  cases,  and  thereby  incur  the  hazard 
of  overturning  ancient  landmarks.  Hie  question  as  to 
the  admissibility  of  the  evidence  turns  on  this,  whether 
there  is  any  latent  ambiguity.  Now  the  rule  is  dear, 
that  if  there  be  a  patent  ambiguity,  that  is^  one  which 

14  appears 
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appears  upon  the  will  itself,  it  must  be  determined  on         1810. 
the  will,  and  parol  evidence  cannot  be  admitted  to  ^^^ 

explain  it;  but  where  it  is  a  latent  ambiguity,  that  is,  ^^if^^ 
where  it  seems  certain  enough  upon  the  will,  but  the 
ambiguity  is  raised  by  some  extrinsic  matter,  there 
parol  evidence  may  be  received  in  order  to  explain  that 
which  is  made  doubtful  by  parol.  But  here  the  extrin- 
sic matter,  as  it  seems  to  me,  raises  no  ambiguity,  for  it 
does  not  appear,  as  in  the  case  where  there  are  two  per- 
sons of  the  same  name,  that  here  are  two  hamlets  of 
Sutton  Wickj  or  two  estates  purchased  of  Lovibond;  and 
therefore  to  admit  the  evidence  in  this  case,  would  be  to 
admit  evidence  where  there  is  no  ambiguity  to  explain. 
For  what  is  this  case?  The  testator  became  the  pur- 
chaser of  an  estate  from  Lovibond^  consisting  of  lands 
partly  in  Sutton  fVickj  and  partly  out  o( Sutton  JVick,  and 
these  lands  were  afterwards  in  part  changed,  and  other 
part  of  them  was  not  altered  by  the  award.  At  the 
time,  therefore,  of  making  his  will,  he  had  clearly  some 
lands  in  Sutton  Wick  which  he  purchased  of  Lovibond, 
and  in  this  situation  he  devises  ^^  all  his  messuage,  farm, 
lands,  and  premises  situate  at  Sutton  Wick,  which  he 
purchased  o{  Lovibond,**  It  is  clear,  therefore^  that  as 
to  those  parts  in  Sutton  Wick  which  were  unchanged  by 
the  award,  namely,  the  house,  homestall,  &c.  and  two 
acres,  the  will  must  be  operative  to  pass  them,  for  they 
were  the  very  identical  lands  he  purchased  of  Lovibond; 
so  that  this  property  exactly  corresponds  with  the  de- 
scription in  the  will.  But  the  rule  laid  down  by  Lord 
Bacon  in  his  maxims,  as  well  as  several  of  the  cases  cited, 
shew  distinctly,  that  ^  a  man  pass  lands  describing  them 
by  particular  references,  ail  of  which  references  are  true, 
we  cannot  reject  any  one  of  them.     And  yet  if  we  were 

to 
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i8f6.  to  hold  in  this  case,  tliat  the  lands  out  of  Sidion  Wiek 
■— -"  passed,  because  they  together  with  those  m  Sutton  Wick 
gainst  were  all  purchased  of  ■Lovibond,  we  should  act  in  defi- 
ance of  this  rule,  for  we  should  reject  one  part  of  ihe 
description.  This  I  am  not  inclined  to  do.  It*«eenis 
to  me,  therefore,  that  the  only  way  of  construing  this 
will  is  to  adhere  to  the  established  rule,  that  where  the 
will  is  satisfied  without  it,  the  Court  will  not  go  into 
extrinsic  evidence,  tin  order  to  raise  difficulties  as  to  die 
intention,  but  will  construe  it  so  as  to  give  effect  to  ererj 
word  of  the  devise. 

Bayley  J.    In  devises,  the  rule  of  construction  is, 
to  make  useofall  the  words,  and  not  of  part,  and'there- 
fbre  where  a  testator  dies  seised  of  property  which  ex- 
actly corresponds  with  every  part  of  the  description 
given  in  the  devise,  we  are  not  at  liberty  to  resort  to 
extrinsic  evidence  in  order  to  shew  that  he  intended  to 
pass  other  property  which  answers  that  description  only 
in.part.     In  this  case  the  testator  had  property  to  satisfy 
the  entire  description  in  the  will,  and  therefore  we  can- 
not reject  a  part  of  it.     The  purchased  lands  lay  partiy 
in  Svtton  Courtney  and  partly  in  Sutton  Wick;  of  tliese 
the  messuage,  &c.  remained  at  the  time  of  the  will  as 
before ;  the  lands  were  in  a  great  degree  changed  by  the 
award,  but  two  acres  were  the  same.     Sutton  Courtney 
was  the  more  general  description,  and  if  the  devisor 
had  made  use  of  that,  and  devised  all  his  lands  in  Sutton 
Courtney f  all  his  lands  as  well  in  Sutton  Wick  as  Sutton 
Courtney  would  have  passed,  because  Sutton  Wick  is  a 
subordinate  description;  but  he  devises  ^^  all  that  his 
messuage,  farm,  lands,  &c.  si  Sutton  Wick,  in  the  parish 
of  Sutton  Courtney  J  which  he  lately  purchased  of  Lovt- 


Lyford. 
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bondJ^  The  testator  having  land  in  Sutton  Wick  in  the  i8t6. 
parish  of  Sutton  Courtfiey^  whkh  he  purchased  of  Laoi''  — 
bondj  how  should  we  be  wamuited  in  saying  tliat  he  against 
intended  to  pass  lands  not  in  Sutton  Wick  but  in  Sutton 
Courtney  in  the  parish  of  Sutton  Courtney  ?  We  may 
conjecture  that  such  was  his  intention,  but  it  would  be 
only  conjecture.  Perhaps  the  6nly  word  that  leads  to 
this  conclusion  is  the  word  ^*  fami/'  which,  as  it  relates 
to  an  entire  subject,  may  be  said  to  require  the  whole  pro- 
perty beside  that  which  lies  in  Sutton  Wick  to  compose  it, 
and  therefore  the  devise  must  be  carried  beyond  Sutton 
Wick.  But  the  word  is  of  such  indefinite  meaning' that 
1  cannot  be  positive  that  the  testator  by  using  it  meant 
to  pass  the  whole.  It  is  unnecessary  to  go  through  tlie 
Authorities,  the  general  rule  being  agreed,  that  we 
ought  not  to  reject  any  words,  which  are  capable  of 
taking  effect,  that  is,  provided  there  be  property  to 
satisfy  the  entire  description  in  the  will. 

Judgment  for  the  Plaintifil 


The  King  against  The  Inhabitants  of  Harting-  ivtinad^, 

ton-Upper-Quarter. 

'J^Y  an  order  6f  two  Justices  stated  to  be  made  upon  order  of  fiiu- 

the  application  and  complaint  of  the  overseers  of  the  uf^rc  "father^"' 

pobr  of  the ' township  6i Hattington^XJpper-Quarter  m  X^^l^Hhi^to 

the  parish  otHartington  in  the  county  of  Drrfty,  reciting  ^'ff^'f^^f^^^ 

that  it  appeared  upon  the  examination  of  M.  L,  upon  cient,  without 

oiiih  and  by  other  due  proof  &c.  that  the  said  M.  L.  was  actuallj 

charitable. 
If  the  order  directs  a  sum  to  be  paid  towards  the  lying-in  and  maintenance,  it  seems  to 
he  enough,  without  stating  that  the  sum  was  expended  by  the  overseers.     And  if  it  be 
stated  to  be  on  complaint  of  the  overseers  of  a  township,  4t  need  not  state  that  it  is  a 
township  mainiaiaiog  its  own  poor. 

was 
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1816.        was  on  the  7  th  of  May  delivered  of  a  bastard  child  in  the 
*"*""         said  township,  and  that  the  said  child  is  likely  to  become 
agaittst        chargeable  to  the  inhabitants  of  the  township,  &c.  the 
unu  of        Justices  adjudged  the  same  to  be  true,  and  that  TV,  B. 
Hartinoton.    ^^  ^jg  reputed  father,  and  ordered  as  well  for  the  re- 
lief of  the  inhabitants  of  the  said  township,  as  for  the 
maintenance  of  the  child,  that  W.  B.  should  pay  to  the 
overseers  of  the  township  i/.  195.  for  and  towards  the 
lying  in  of  the  said  M.  L,  and  the  maintenance  of  the 
said  bastard  child  to  the  time  of  making  the  order,  and 
for  and  towards  the  costs  of  the  same,  and  from  thence- 
forth weekly  so  long  as  the  child  should  be  chargeable 
45.  towards  the  maintenance  of  the  child,  &c«     And 
because  the  order  did  not  state  that  the  child  was  actualfy 
chargeable  to  the  township,  the  justices  at  sessions,  upon 
appeal,  quashed  the  order,  subject  to  the  opinion  of  this 
Court  as  to  the  validity  of  this  objection. 

And  now  it  was  insisted  by  J.  Balgwf  and  Denman 
in  support  of  the  order  of  sessions,  that  the  18  Eliz.  c.3. 
5. 2.  only  concerns  bastards  who  are  actually  chargeable ; 
for  the  language  of  the  preamble  is  ^*  the  said  bastardy 
being  now  left  to  be  kept  at  the  charges  of  the  parish 
where  they  be  born ;''  &c.  and  the  statute  enacts,  '^  that 
two  justices  shall  take  order  for  the  better  relief  of  sudi 
parish.^*  And  so  the  other  statutes  likewise  contem- 
plate that  the  bastard  has  become  a  charge  to  the  pa- 
rish, (a)  For  which  reason  an  order  upon  the  putative 
father  to  maintain  him  till  the  age  of  fourteen  is  ill, 
because  the  justices  have  no  authority  but  to  indemnify 
the  parish,  by  obliging  him  to  maintain  the  child  sd 

V)  23  &  14  Car»  2.  e.  12.  5. 19.    6G,%,  c»  31.     49  G,  3.  c*  68. 

long 
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long  as  it  shall  be  chargeable  to  the  parish  (a).     There-         1 8 16« 

fore  it  ought  to  appear  on  the  face  of  this  order  that  the 

child  is  left  at  the  charge  of  the  parish,  for  its  beinc:  a      '  agahsi 

.  ,    ,  ,       .       1^  ^  ,  ^  The  lohabi. 

bastard  does  not  make  it  chargeable  no  more  than  a  tantsof 
smgle  woman  s  bemg  pregnant  makes  her  charge- 
able. (6)  Next  it  was  objected  that  the  order  ought  to 
have  stated  that  the  sum  directed  to  be  paid  towards 
the  lying  in  and  maintenance  had  been  expended  by 
the  parish  officers,  or  that  it  was  a  necessary  sum. 
Lastly,  the  order  appears  to  be  made  on  the  com- 
plaint of  the  overseers  of  the  township,  but  it  does  not 
appear  that  this  is  a  township  which  maintains  its  own  • 
poor,  and  unless  it  so  appears,  the  justices  have  no  au- 
thority to  make  an  order.^c) 

N.  Clarke^  contra^  upon  the  first  objection  cited  Rex 
v.  Ltiffe  {d)j  and  Rex  v.  Matthews,  {e) 

And  per  Curiam,  (f)  Those  authorities  are  sufficient. 
And  as  to  the  second  objection,  supposing  it  to  be  valid, 
it  would  only  operate  pro  tanto.  And  to  the  last  ob- 
jection they  said,  there  could  be  no  overseers  for  the 
township  unless  the  township  maintained  its  own  poor; 
the  shewing  that  it  has  overseers  necessarily  implies 
that  it  maintains  its  own  poor. 

Order  of  sessions  quashed. 

{d\  Salk.  478,  Rex  v.  Barebdter,  {b)  Hex  f .  Mveley,  3  EmU  563. 

{c)  Rex  w.  Mitford,  i  Boit,  489.  U)  8  East,  X93. 

(e)  2  Salk,  475.  (/)  Le  Blanc  J.  was  absent.] 
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'J^'^t       The  1K1N6  against  The  Inhabitants  of  Horndon- 

X)N-THE-HlLL. 

The  taking  t  HP  WO  juslices  by  an  order  removed  Benjamin  Brad^ 

cence  from  the  his  wife  Mid  children,  from  the  parish  of  OrseU  to 

to'^ciecticot-  the  parish  of  HotTtdofu-on-the- Hilly  in  the  county  of 

of^nd  render-  ^^w^x,    wbich  order  was  confirmed,   upon  appeal  to 

log  an  annual  ^jjg  quarter  sessious,  subject  to  the  opinion  of  this  Court 

as  a  quit-rent,  on  the  following  case: 

of  a  licence  to  The  pauper  being  legally  settled  in  Hop-ndon-^m^the- 

oTg^und^Ibr'a  ^«'A  applied  to  the  lord  of  the  manor  of  Orsett  for  li- 

Sild'cottaffe  *  cence  to  erect  a  cottage  on  the  waste  lying  within  the 

lioih  bwn^^  parish  of  Orsett     The  court  rolls  were  produced  by 

waste,  and  the  Steward,  <x>ntaininfi:  the  followinir  entry :  **  Manor 

Imilding  a  cot-        c  r\  o  j 

tage  thereon,  of  Orsettj  g\h  Nov.  1805.     At  a  general  court  baron 

U°ayearanda  then  held,  the  lord  of  the  manor  granted  licence  to 

li*ld  ^to    n-  '^^'^^"'*  Brad  to  erect  a  cottage  on  a  piece  of  land, 

fer  a  settle-  containing  one  rood,  in  the  lane  leading,  &c.  rendering 

ing  a  licence  an  annual  rent  of  105.  6d.  at  Michaelmas  in  every  year, 

grant  tff  any  ^^  quit-rent  for  the  same/'     No  other  consideration 

interest  in  land.  ^^  p^j j  jj^j.  ^j^^  ^^^^   The  pauper  accordingly  erected 

a  cottage  at  an  expencc  of  more  than  30/.  on  the  said 
piece  of  ground,  and  some  months  afterwards  applied 
to  the  lord  for  a  piece  of  ground  for  a  garden.  As  to 
that  the  foUowmg  entry  was  produced :  «  24th  March 
i8o6.  At  8  special  court  baron  then  held,  it  was  certi- 
fied by  the  steward,  and  presented  by  the  homage,  that 
at  the  then  last  court  the  lord  of  the  manor  granted 
licence,  &c.  (reeling  the  former  entry,)  and  at  this 
court  the  lord  of  the  manor  granted  licence  to  the  said 
JB.  Brad  to  inclose  a  piece  of  ground  for  a  garden  ad- 
joining 
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joining  to  the  said  cottage  containing roods."    No         i8l6. 

consideration  was  paid  for  this  last  piece  of  ground,  and        —— — 

The  KiNci 

both  were  severally  parts  of  the  waste  of  the  manor,  and         agaimt 
their  value  did  not  exceed  5/^     After  the  building  of       tants  of 
the  cottage  the  pauper  resided  on  the  premises  about  a      the  Hill.**' 
year  and  a  half,  and  then  sold  them  to  one  Robinson, 
of  which  tlie  following  entry  was  made  in  the  court* 
rolls :   ^*  3d  June  1 809.    At  a  general  court  baron  then 
held,  after  noticing  that  at  a  court  held  9th  Nov.  1805 
licence  was  granted,  &c.  (reciting  the  grant  of  the  first 
licence) ;  and  that  at  another  court  h^ld  24th  March 
1 806,  licence  was  granted,  &c  (reciting  the  grant  of  the 
second  licence) ;  it  was  at  this  court  presented  by  the 
homage  that  the  said  B.  Brad  had  erected  the  cottage, 
and  inclosed  the  piece  of  ground,  and  that  he  had  since 
sold  and  disposed  of  the  same  unto  Robinson  for  the 
sum  of  40/.,  whereby  happened  to  the  lord  an  aliena* 
tion  fine  of  one  guinea,  which  had  been  paid."     Afteri- 
wards  Robinson  sold  the  premises  to  Bofiham,  of  which 
the  following  entry  was  made :  ^^  7th  Jtine  1 8 1 3.     At  a 
general  court  baron  then  held,  the  bondage  presented 
that  since  the  then  last  court  Henry  Bonham  Elsq.  pur- 
chased of  Wm.  Robinson  a  cottage  erected  on  the  waste 
by  B.  Brad^  and  also  a  garden  adjoining  thereto,  granted 
by  the  lord  at  courts  held  9th  Nov.  1 805,  and  24th  March 
1806,  whereby  there  happened  to  the  lord  an  alienation 
fine  or  relief,  which  had  been  paid  or  compounded  for. 
None  of  these  entries  were  stamped,  and  this  was  the 
only  evidence  of  title  produced.     There  was  no  evidence 
that  these  two  pieces  of  waste  land,  or  either  of  them, 
had  ever  been  demised  by  copy  of  court-roll,  or  that 
there  was  within  the  manor  of  Orsett  any  custom  to 

P  p  2  create 
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iSf6.        create  copyholds,  or  to  grant  any  part  of  the  waste 
^.    „  thereof,  to  hold  as  in  the  nature  of  copyhold. 

agmmt  The  Courf  desiring  to  hear  the  counsel  against  the 

The  Ioh«bi-  .         ^ 

unuof        order  of  sessions» 

HokNDON-ON- 
TUI-HlLL, 

Knoje  and  TroUcpe  argued  that  the  pauper  took  such 
an  interest  in  the  land  under  the  licence  granted  to  him 
to  build,  as  entitled  him  to  reside  on  it  irremovably, 
upon  the  common  law  principle  that  a  man  shall  not  be 
disseised  of  his  own ;  and  therefore  he  acquired  a  settle- 
ment by  forty  days  residence.  IThat  some  interest 
passed  is  plain  from  the  copy  of  court-roll ;  and  if  the 
land  be  demisable  by  copy  of  court-roll  it  is  sufficient,  it 
need  not  be  demised  time  out  of  mind  (a) ;  and  there- 
fore  a  grant  by  copy  of  court-roll  of  a  parcel  of  the 
waste  within  a  manor,  which  does  not  appear  to  have 
jeen  granted  by  copy  of  court-roll  before,  may  be  good 
to  confer  a  settlement,  {b)  Admitting  however  that  the 
pauper  had  not  a  legal  interest ;  yet  the  mere  suffering 
him  to  build  on  the  land  was  an  acknowledgment  that 
he  had  some  interest ;  as  if  a  man,  without  any  convey- 
ance executed,  should  stand  by  and  see  another  build 
on  the  landy  he  would  be  told  by  a  court  of  equity  that 
he  could  only  resume  the  possession  on  certain  terms,  (r) 
And  it  is  unreasonable,  that  after  a  party  has  be^i  led 
to  incur  exp^ce  in  consequence  of  having  obtained  a  li- 
cence from  another,  that  the  other  should  be  permitted 
to  recall  his  licence,  and  treat  him  as  a  trespasser;  for 
which  reason  it  is  laid  down  that  a  licence  exiecuted  is 
not  countermandable,  but  only  when  it  is  executory,  {d) 
And  here  it  is  executed. 

(a)  Co.  Lit.  58.  b.  (i)  Xejt  r.  Wttrltington,  I  T.  J?.  441. 

(c)  See  I^.  Kettfon  C.  J.  in  K*  r.  Mutter/or.,  6  T. J?.  SS^* 
{d)  8£^,3ZQi 

Lord 
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Lord  Ellenborouoh  C.  J.    A  licence  is  not  a  grant,         1 8 1  tf •  ' 
but  may  be  recalled  immediately ;  and  so  might  this  " 

licence,  the  day  after  it  was  granted.     We  cannot  take        against 
into  our  consideration  what  it  may  be  conjectured  a        ^^ts  of  * 
court  of  equity  would  determine  in  this  case.     Perhaps  ^^ g^fniLu'^* 
a  court  of  equity  might  interfere,  but  can  we  say  with 
certainty  that  it  woidd?     We  ought  to  see  that  the 
party  has  clearly  an  equitable  interest,  and  not  mejely 
such  a  claim  as  might  possibly  induce  a  court  of  equity 
to  interpose  in  some  way  or  other.     This  was  a  mere 
personal  licence,  and  not  like  one  of  the  cases  cited,  a 
grant  by  copy  of  parcel  of  the  land,  {a)     Here  the 
pauper  never  had  a  more  perfect  estate  than  the  licence 
gave  him,  tliat  is,  a  permission  to  occupy. 

Bayley  J.  We  cannot  know,  how  a  court  of  equity 
would  deal  with  this  case ;  probably  the  utmost  that  it 
would  do  would  be  to  grant  an  .injunction  if  an  eject- 
ment was  brought.  But  here  is  no  grant  of  any  inte- 
rest in  land ;  I  cannot  say  that  the  pauper  took  any 
estate;  and  therefore  this  would  be  a  new. species. of 
settlement* 

Order  of  Sessions  confirmed,  (b) 

Pooley  and  Walford  were  in  support  of  the  order  of 
sessions* 

(a)  Rex  T.  fVarhlinit9n.  {h)  1 1  BUh€  J.  WW  absent. 
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Friday, 
Fek,  9th. 


Morris  and  Others,  Assignees  of  Smith  and 
Others,  Bankrupts,  against  Cleasby. 


Where  defend- 
ant purchased, 
AS  broker  for  ^., 
<the  goods  of  ji-t 
for  whom  he 
sold  them  under 
a  del  credere 
commission, 
and  did  not 
disclose  at  the 
time  the  name 
of  ji,,  but  dis- 
closed it  soon 
after,  and  af- 
terwards paid 
A.  the  price : 
Held  that  in  an 
action  hy  the 
assignees  of  B. 
to  recover  the 
balance  due 
upon  a  resale  of 
the  goods  mide 
by  defendant 
on  account  of 
B.f  defendant 
was  not  en- 
titled to  set  otf 
cither  under 
Stat,  a  G.  2. 
c.  »!■  i.  15.  or 
^G»%»  c  30. 
i.  a8.,  the  pay- 
ment made  to 
A. 


A  SSUMPSIT  for  not  rendering  to  the  bankrupU  an 
account  of  the  sale  of  goods  delivered  by  them  to 
the  defendant  to  sell,  and  sold  by  him.    Money  counts. 
Plea^  non  assumpsit,  with  a  notice  of  set-off. 

At  .the  trial  before  Lord  EUenborough  C.  J.  at  the 
sittings  after  Trinity  term  1814,  a  verdict  was^  found  for 
the  plaintiff  for  1090/.  75.  Zd.y  subject  to  the  opinion  of 
the  Court  on  the  following  case : 

In  October  18 10  the  defendant,  a  broker  in  Lcmdonj 
advertised  for  sale  by  public  auction,  on  the  23d  of  that 
month,  several  lots  of  casks  of  spirit  of  turpentine, 
under  certain  printed  particulars  and  conditions ;  one 
of  which  was,  that  the  lot  or  lots  should  be  cleared  at 
the  buyer's  exp^nce  in  fourteen  days  from  the  date  of 
sale,  and  the  remainder  of  the  purchase-money  to  be 
paid  on  delivery  in  approved  bills  at  two  months, 
allowing  li  per  cent,  discount.  On  the  morning  of  the 
sale  the  bankrupts,  who  were  merchants  in  LondoHj 
wrote  to  the  defendant,  directing  him,  — 

"  Provided  the  88  casks  of  turpentine  he  had  for 
sale  that  day  could  be  exported  duty  free,  to  buy  a  part 
or  the  whole  for  their  account,  at  or  under  96/  duty 
included.  That  they  expected  however  he  would  put 
them  down  at  the  next  advance  above  the  highest 
real  bidder,  and  that  such  advance  would  be  below  the 
above  limiU^ 


On 
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On  that  day  the  defendant  purchased  at  the  sale  for        1816. 
the  bankrupts  66  casks,  and  delivered  them  the  follow-       — — 

*■  Morris 

nig  contract:  agahst 

Lcmdon^  23d  October  18 10.       CLtAisir. 

Bought  this  day  by  order  of  Messrs.  Smithy  Chesmer^ 
and  Damn^  at  my  public  sale,  33  lots,  66  casks  spirit  of 
turpentine,  per  prices  and  particulars  at  foot.  —  R^ 
yenue,  tare  and  d(L — To  be  cleared  in  14  days, 
and  to  be  paid  for  in  approved  bills  at  two  months,^ 
allowing  15.  |  per  cent,  discount. 

(Signed)        Stephen  Cleasbyj  Broker. 

This  sale-note  was  delivered  by  the  defendant  to  the 

bankrupts  on  the  next  day,  and  the  following  account 

or  bill  of  parcels  was  also  delivered : 

London^  23d  Oct. 

1810^ 

6th  Nov. 

Messrs.  Smithy  Chesmer^  and  Down^ 

Bought  at  Stephen  Clea$hf%  public  sale, 

Sixty-six  casks  of  turpentine  -        £  1094     9     4 

Less  1 1  per  cent,  discount  -  13^37 


Brokerage  for  buying  \  per  cent. 
Lot  money  .         .         - 


1080  15 

5    9 
4    2 

9 

5 

6 

461090    7 

8 

The  bankrupts  did  not  know  at  that  time  to  whom 
the  66  casks  of  turpentine  belonged,  the  name  of  no 
principal  being  disclosed  to  them,  and  they  knew  in 
the  purchase  only  the  defendant  Afterwards,  about 
the  6th  of  'Sovembery  they  gave  instructions  to  the  de- 
fendant for  shipping  the  turpentine,  upon  which  occa- 
sion some  arrangement  respecting  the  shipping  being 

Pp  4  to 
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1B16.        to  be  made,  the  defendant  for  the  first  time  commnni- 

j^  cated  to  the  bankrupts  that  the  turpentine  belonged  to 

against        £,e  Mcsuner  and  Co.,  and  referred  them  to  Ije  Mesurier 

Clcasby. 

and  Co.  to  get  the  necessary  documents  for  shipping 
the  goods.     The  bankrupts  however  afterwards  altered 
their  intention  of  sliipping  the  turpentine,  and  deter- 
mined to  re-sell  it  here^  and  gave  instructions  to  the 
defendant,  as  their  broker,  to  sell  it  on  their  account, 
and  the  defendant  sold  it  ^accordingly,  received  the 
proceeds,  and  afterwards  rendered  an  account  of  the 
sales  to  the  bankrupts.     The  defendant  had  been  em- 
ployed  by  Le  Mesurier  and  Co.  to  sell  the  turpentine 
for  them  as  their  broker,  acting  under  a  del  credere 
commission,  and  on  the  2d  oi  February  181 1  he  paid 
them  the  amount,  viz.  1090/.  75.  Br/.,  but  had  no  direc- 
tions from  the  bankrupts  either  to  guarantee  the  payment^ 
or  to  pay  tlie  money  to  Le  Mesurier  and  Co. ;  neither 
was  the  del  credere^  or  the  payment,  made  with  their 
knowledge  or  consent,  nor  did  they  know  of  the  del 
credere  until  long  after  the  turpentine  had  been  re*sold 
Ly  the  defendant  on  their  account.     The  bankrupts 
stopped  payment  on  the  loth  oi  January  181 1,  and  on 
the  28th  oi  February  a  eommission  of  bankruptcy  was 
issued  against  them,  under  which  the  plaintiff  were 
chosen  assignees.     The  sum  claimed  by  the  plaintiffs 
was  1 152/.  4^.  4(2.  as  the  balance  due  from  the  defend- 
ant upon  the  re-sale  of  the  turpentine ;  against  which 
the  defendant  claimed  to  set  off  the  payment  made  by 
him  to  Le  Mesurier  and  Co. 

And  the  question  was,  whether  the  defendant  is 
entitled  to  set  off  such  payment ;  if  he  be,  then  such 
payment  will  settle  the  account  between  the  parties, 

II  and 
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and  the  verdict  must  be  for  the  defendant ;  but  if  other-  1 8  i(J, 

wise^  then  the  verdict  to  stand  for  1090/.  75.  8rf.  MoTiuf 


TTiis  case  was  argued  in  last  Trinity  term  by  Reader 
for  the  plaintiffs  and  Comyn  for  the  defendant.  For  the 
plaintiffs  it  was  argued  in  substance  thus : 

The  defendant  is  at  liberty  to  set  off*  this  sum  as  the 
price  of  the  turpentines^  if  he  is  to  be  considered  as  hav- 
ing sold  them  to  Smith  and  Co.  in  the  character  of  a 
principal ;  cditer  if  he  is  to  be  considered  as  having  pur- 
chased them  in  the  character  of  broker  on  their  account. 
That  he  acted  as  broker  and  not  as  principal  is  plain,  as 
well  from  the  order  given  him  by  Smith  and  Co.  and  the 
sale  note  signed  and  delivered  by  him,  as  broker,  as  from 
the  bill  of  parcels  which  contains  a  charge  for  brokerage. 
And  if  there  had  been  a  contemporaneous  disclosure  of 
the  name  of  the  principal  to  whom  the  goods  belonged, 
this  case  would  have  differed  in  no  respect  from  other 
cases,  in  which  it  has  been  adjudged  that  the  broker 
could  neither  detain  the  goods  as  upon  a  stoppage  i/t 
transitu^  nor  had  a  lien  on  them  for  the  money  paid, 
nor  a  set  off.  (a)  It  is  true  the  disclosure  was  not  made 
until  afterwards,  but  as  it  was  made  before  any  thing 
intervened  to  change  the  rights  of  the  parties,  it  is  the 
same  thing  as  if  it  had  been  made  at  first.  And  as  to 
the  del  credere^  it  is  a  mistake  to  suppose  that  any  agree- 
ment between  a  broker  and  one  of  his  employers,  can 
operate  to  abridge  the  rights  of  another  of  his  employ- 
ers, who  is  a  stranger  to  it,  and,  as  to  him,  place  the 
broker  in  the  situation  of  principal,  where  by  the  course 
of  his  dealing  he  never  assumed  to  act  as  principal ;  a 

{a)  Gumey  ▼.  Sharps  4  TaunU  %4%'      Cummin^  ▼•  ForrcsteTf  antCa 
vol.  i.  494. 

del 
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1 8i6.  del  a'edere  being  nothing  more  than  a  guarantee  by  the 
■■  broker  to  the  particular  employer  for  the  solvency  of 

against  person  who  shall  buy  the  goods,  by  which  the  employer 
acquires  the  additional  security  of  his  broker.  There- 
fore it  has  been  determined  that  a  del  credere  commift- 
sion  does  not  give  to  the  broker  any  right  of  set  off 
against  a  third  person  who  is  ignorant  of  it,  unless  he 
has  dealt  with  such  third  person  as  principaL  (a)  And 
if  this  defendant  has  no  right  under  the  statute  of  set 
off(&),  which  regards  mutual  debts,  neither  has  he  any 
under  the  statute  (c)  which  extends  to  mutual  credit, 
(because  there  is  no  mutual  credit,  in  this  transaction,  if 
there  was  no  privity  between  Smith  and  Co.  and  him  as 
principal. 

For  the  defendant  it  was  argued  that  the  del  credere 
placed  him  in  the  situation  of  a  principaL  For  a  dd 
credere  commission  is  an  agreement  between  the  broker 
and  his  employers  that  they  shall  look  to  him  for  the 
price,  and  in  retui*n  he  shall  be  considered  as  owner  of 
the  goods.  Therefore  he  is  li^tble  to  his  employers  for 
the  price  whether  he  has  received  it  or  not.  And  so  if 
he  sell  in  his  own  name,  he  is  to  all  intents,  as  between 
him  and  the  vendee,  the  principal,  (d)  It  is  true  his  em- 
ployers may  interpose  between  him  and  the  vendee,  and 
the  vendee  will  afterwards  act  at  his  peril,  it  he  pays  the 
broker,  but  until  that  time  the  broker  is  to  be  considered 
as  principal,  and  may  sue  the  vendee  for  the  price,  though 
the  goods  are  known  to  be  the  property  of  a  third  per- 
son {e) ;  or  if  the  vendee  be  sued  by  the  principal  for 

{a\  Koster  t.  Easditf  ante,  toI.  ii.  112.  {h,  2  G.  2.  c.  22. 1  13. 

{c)  S  G'  »•  f  •  30*  '•  48. 

{d)  Hmighton  "9 » Matthews,  iB.&  P,  489.  per  Chamkre}. 

(0  Winiams  r.  MiUington,  z  H.  BL  81. 

the 
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the  price,  he  may  set  off  any  demand  he  has  against        i8i6. 
the  broker  (a) ;  or  the  broker  himself  if  he  be  sued  shall         " 

MOKRIS 

likewise  have  a  set  off.  {b)  All  which  shows  that  he  is  tgmtisi 
to  every  mtent  the  owner.  And  as  to  the  two  cases 
cited  contra^  they  afford  the  deafest  distinction,  becaase 
in  them  the  name  of  the  principal  being  disclosed  in  the 
first  instance,  there  never  was  any  contract  between  the 
vendors  and  the  broker  as  principaL 

Cur.  adv.  vult. 

Lord  Ellenborough  C.  J.  on  this  day  delivered  the 
judgment  of  the  Court. 

The  pleadings  and  facts  are  stated  so  shortly,  and  so 
well  in  the  case  delivered  to  the  Judges,  that  they  cannot 
be  abridged.     The  point  to  be  decided  is  a  simple  one, 
namely,  can  this  claim  of  the  defendant  be  allowed 
dther  as  a  set  off,  or  under  the  statute  of  5  Geo.  2, 
The  case  varies  from  that  of  Grove  v.  Dubois^  i  T.R. 
1 1 2.  in  this,  that  the  sale  was  made  by  the  defendant 
as  a  broker,  and  that  the  principal  was  disclosed  before 
any  transaction   on   which    the  defendant's  claim  is 
founded,  took  place.      The  defendant  charges  com- 
mission, which  he  ought  not  to  have  done  if  the  goods 
were  his  own,   and  the  sale  note  is  signed  Stephen 
Cleasby^    Broker,    noticing   the   sale  as  made  at  his 
public  sale.     It  is  clear  therefore  that  he  was  selling 
the  goods  of  another  person  at  such  his  public  sale, 
though  that  person  was  not  then  named.     The  goods 
were  to  be  delivered  in  fourteen  days,  and  paid  for  on 
delivery  in  approved  bills  at  two  months ;  there  was  no 
need  to  name  the  principal  till  these  fourteen  days  were 

{a)  George  ▼.  Chggettt  7  T,  R.  ^S9* 

i^b)  Graves  r  Dubois,  iT.R.ii^    Size  ▼.  IHckMson,  ih,  285.    fVien* 
bolt  ▼.  RoberUt  %  Camj^b.  N.  P.  C.  5^6, 

expired. 
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i8i6.        expired.     On  their  expiration,  (the  6th  oi November^ 
— — *        Avhen  the  goods  were  to  be  cleared)  the  documents  for 
ogMHst         the  shipment  where  to  be  procured;  the  defendant 
then  tells  the  bankrupts  that  the  goods  belong  to  the 
Le  MesuriaSf  and  refers  them  to  that  house  for  the 
documents.     This  is  an  important  date  in  the  trans- 
action; the  bankrupts  were  then  in  credit  and  continued 
so  for  a  month  afterwards:  the  defendant  wished  to 
have  no  trouble  about  the  shipment*     The  disclosure  is 
made,  but  the  goods  were  not  shipped,  and  nothing 
appears  to  have  been  said  or  done  either  by  the  de- 
fendant, or  the  IjC  Mesuriers,  respecting  the  stipulated 
mode  of  payment     The  question  between  the  parties  is, 
did  this  disclosure  make  the  bankrupts  debtors  to  the  Le 
Mesuriersy  and  take  away  from  the  defendant  the  power 
of  paying  the  Le  Mesuriers  so  as  to  establish  the  present 
claim.    Tlie  assignees  say  it  did,  and  rely  on  the  prdinaiy 
legal  r^hts  and  obligations  of  principal  and  &ctor  in 
cases  where  the  principal  is  known.   The  defendant  con- 
tends it  does  not,   and  relics  on  his  commission  del 
credere  as  his  authority,  though  that  was  not  known  to 
die  bankrupts  till  after  the  defendant  had  resold  the 
goods  on  their  account.     Whether  the  bankrupts  after 
tlie  disclosure  of  the  principal,  might  or  might  not,  if 
they  had  known  of  the  commission  del  a-edere^  haTe 
paid  the  defendant  safely,  is  not  material  to  the  point 
now  in  dispute,  nor  whether  the  Le  Mesuriers  could  or 
could  not  have  prevented  their  so  doing.     In  fact  the 
bankrupts  did  not  for  a  long  time  know  of  the  com- 
mission del  credere^    and  the  Le  Mesuriers  did  not 
interfere.    We  think  that  this  case  must  be  conndered 
as  if  the  principal  had  been  disclosed  at  the  sale. 
The  existence  of  some  other  person  as  principal  than 
the  defendant  was  in  effect  then  disclosed.    From  the 
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nature  of  the  contract  it  was  not  likely  that  any  thing         1 8 1 6. 
should  intervene,  which  could  vary  the  situation  of  the        — — 

Morris 

parties,  or  affect  their  obligations  and  rights  between  /igainst 
the  day  of  sale  and  day  of  delivery.  In  fact  nothing  of 
that  kind  did  happen,  and  the  principal  being  disclosed 
before  delivery,  before  payment,  and  before  any  steps 
could  be  taken  either  to  remove  the  goods,  or  to  carry 
into  eifect  the  mode  of  payment  stipulated  for,  we  are 
of  opinion  that  the  principal  comes  into  his  entire 
unabridged  rights,  and  that  the  several  parties  are 
under  the  same  obligations  to  him  as  if  his  name  had 
appeared  on  the  face>  of  the  contract*  If  this  be  so, 
the  case  of  Gurney  <$*  al.  v.  Sharpe^  4  Tauni.  242.  is  a 
strong  authority  to  shew  that  the  defendant  cannot 
support  his  claim.  In  that  case  the  factors  had  not  a 
commission  del  credere^  but  were  liable  to  the  vendors 
under  a  special  guarantee,  the  effect  of  which  will  be 
spoken  to  presently.  And  the  buyers  had  accepted  a 
bill  xirawn  by  the  principals  for  tlie  price  at  the  credit 
stipulated  for,  which  they  had  proved  under  the  com- 
mission of  bankrupt.  This  shewed  that  the  sellers  in 
that  case  meant  to  resort  to  the  buyer  in  the  first 
instance,  as  the'Le  Mesuriers  might  undoubtedly  have 
done  here;  but  the  question  was  there^  whether  the 
fiictor  by  taking  up  that  acceptance  after  the  credit  ex- 
pired could  acquire  the  right  of  holding  the  goods,  and 
so  paying  himself  2cs.  in  the  pound  at  the  expence 
of  the  other  creditors  of  the  bankrupt.  Here  the  ques- 
tion is  whether  the  defendant  by  a  voluntary  payment 
made  after  the  stipulated  time  for  credit  expired  can 
acquire  a  right  of  aet-o£^  or  a  right  under  the  5  G.  2., 
which  will  have  the  same  effect?  The  point  to  be 
decided  is  the  same  in  both  cases.     We  think  it  was 

properly 
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1816.  properly  decided  in  Gurnej/  v.  Sharpe^  and  that  that 
""""  determination  governs  the  present  case.  This  Court 
ligatnu  gave  some  intimation  of  their  opinion  on  this  point  in 
Cumming  v.  Forester^  i  Maule  Sr  Selw,  494.,  but  as  the 
judgment  in  that  case  was  put  on  another  point  ife 
on]y  refer  to  it.  The  defendant  relies  on  his  commis- 
sion del  crederCj  or  rather  on  some  expressions,  which 
have  at  different  times  been  reported  to  have  been  used 
by  Judges  of  great  name,  on  the  effect  of  such  a  com- 
mission. In  correct  language  a  commission  del  credere 
is  the  premium  or  price  given  by  the  principal  to  the 
factor  for  a  guarantee,  it  presupposes  a  guarantee.  It 
is  precisely  stated  in  Cumming  \.Forr ester y  iM.Sf  5.495.9 
^*  That  the  defendants  in  that  case  at  the  time  of  effect- 
ing the  said  policies  for  HiU  guaranteed  the  solvency  of 
the  plaintiff  and  other  underwriters  on  the  policies  to 
HiUy  and  sent  the  policies  to  HiU  with  their  guarantee 
indorsed  thereon,  and  charged  and  were  allowed  by  him 
a  del  credere  commission  upon  them.''  This  term, 
however,  commonly,  though  incorrectly,  is  used  to  ex- 
press the  guarantee  itself.  But  whatever  term  is  used, 
the  obligation  of  the  factor  is  the  same;  it  arises  on  the 
guarantee.  The  guarantor  is  to  answer  for  the  solvency 
of  the  vendee,  and  to  pay  the  money,  if  the  vendee  docs 
not;  on  the  failure  of  the  vendee  he  is  to  stand  in  his 
place^  and  to  make  his  default  good.  Where  the  form 
of  action  makes  it  necessary  to  declare  upon  the  gua- 
rantee, application  to  the  principal  must  be  stated  on 
the  record.  In  all  cases  it  mu^t,  if  required,  be  proved, 
though  in  the  case  of  a  foreigner  very  slight  evidence 
may  be  sufficient  Lord  Mansfield  it  made  to  say  in 
Grove  v. Dubois^  i  7. 2Z.  iia.  ^  That  a  commission  del 
credere  is  an  absolute  engagement  to  the  principal  from 
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the  broker,  and  makes  him  liable  in  the  first  instance,  i8i6. 
that  there  is  no  occasion  for  the  principal  to  communi-  — — 
cate  with  the  underwriter,  though  the  law  allows  the  against 

principal  for  his  benefit  to  resort  to  him  as  a  collateral 
security/'  Some  expressions  nearly  similai*,  and  pro- 
bably founded  on  them,  have  fallen  from  other  Judges 
in  Houghton  v.  Matthews^  ^  Bos.  4r  Pull.  4^^.  With 
aU  the  respect  which  is  due  to  Lord  Mansfield  and  those 
Judges,  we  cannot  accede  to  (hese  propositions  thus 
generally  laid  down  without  restriction  or  qualification. 
The  doctrine  contained  in  them,  as  so  laid  down,  ap- 
pears to  us  to  reWse  the  relative  situations  of  principal 
and  factor,  and  to  have  a  tendency  to  introduce  uncer- 
tainty and  confusion  into  the  law  on  this  subject.  The 
laxity  of  practice  mentioned  by  Mr.  Justice  Buller  in 
Grove  v.  DiUms  may  have  prevailed,  as  in  the  case  of  a 
foreign  buyer  the  broker  is  most  probably  the  agent  of 
that  buyer,  and  the  principal  is  seldom  inquired  afler. 
But  such  practice  cannot  alter  the  legal  rights  ef  parties 
arising  on  the  instrument  or  terms  of  their  contract. 
The  principal  must  always  be  debtor,  and  that,  whether 
he  is  known  in  the  first  instance  or  not,  except  where  the 
broker  has  by  th6  form  of  the  instrument  made  himself 
•so  liable.  Upon  the  whole,  we  are  of  opinion,  that  tlie 
claim  made  by  the  defendant  in  this  case  cannot 
be  supported,  and  that  the  verdict  must  stand  for 
1090/.  75.  Sd.  The  same  principle  with  what  is  here 
laid  down  has  been  before  recognized  by  us  in  the  case 
of  Koster  v.  Eason^  2  M.SfS.  1 19. 
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1816. 


Feb*  9th. 

An  abandon- 
ment made 
after  capture, 
under  circum- 
gtanccs  which 
would  entitle 
the  assured  at 
the  time  to  re- 
cover IS  for  a 


M'lvER  against  Henderson. 

A  SSUMPSIT  upon  two  policies  of  assurance  on  the 
ship  Tartar y  valued  at  3000/.,  at  and  from  Livers 
poot  to  Sieira  Leone;  and  the  plaintiff  declares  in  three 
counts  as  for  a  total  loss;  in  the  ist,  by  capture;  in 
the  2d,  by  arrest,  restraint,  and  detainment  of  the  per- 
total  loss,  is  not  gons  exercising  the  powers  of  fifovemmcnt  at  Fayal;  . 

defeated  so  as  or  ©  jf 

to  become  an  and  3dly,  by  capture,  barratry  of  the  mariners,  and 

only,  by  the  arrest,  &c.  of  the  government  at  Fayal;  and  allies  in 

Uon'anTrctuin  ^^^  count,  that  he  had  incurred  further  expence  in 

huU*  before'  suing,  labouring,  and  travelling  for  the  recovery  of  the 

action  brought,  ship.     Money  counts.     Plea  iion  assumpsit;  and  the 

if  the  restitu-  ^  \  * 

tion  be  under  defendant  paid  35/.  135.  4^/.  percent,  into  court.     At 

M^omakcu"  ^^  ^^^1  before  Bayleyi.  at  the  summer   assizes  at 

S?e*i?rhc"aMu*ird  Lancaster  18 14,  there  was  a  verdict  for  the  plaintiff  for 

may  not  have  ^11  averafi^e  loss,  with  liberty  to  him  to  move  to  enter  a 

to  pay  more  o  ^ 

than  its  worth:   verdict  for  a  total  loss,  if  the  Court  should  be  of  that 
insured  from      opinion.     And  upon  its  being  moved  for  that  purposei 

Liverpool  to 

Sierra  Leone, 

was  captured, 

plundered,  her 

guns,  stores, 

papers,  and 

instruments 

taken  away, 

and  the  voyage 

lost,  and  was 

carried  to  Feyal^ 

where  procecd- 

cecdings  were  instituted  in  the  Admiralty  Court,  and  sentence  was  pronounced  in  fft^ 

▼our  of  the  assured ;  but  appeal  was  made  against  such  sentence,  and  the  assured  aban- 

doned,  which  abandonment  the   underwriter   refused   to   accept,  and  afterwards  the 

remainder  of  her  cargo  was  sold  at  Faysif  and  the  law  expences  paid  thereout,  and  the 

rest  left  as  a  deposit  to  answer  the  event  of  the  appeal,  in  order  to  obtain  the  release 

of  the  ship,  and  afterwards  the  ship  returned  to  Liverpool:  Held  that  the  assured  might 

tcoover  as  for  a  total  loss  in  an  action  brought  after  the  ship's  return  to  LivtrfmL 


the  Court  directed  a  special  case  to  be  mad^  which 
was  tliis : 

The  two  policies,  comprising  the  usual  risks  and 

provisions,  were  made  by  the  plaintiff  and  subscribed 

by  the  defendant  on  the  nth  and  i6th  of  December 

1 81 3,    upon    the    ship    and    voyage^  mentioned  in 


the 
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the  declaration.     On  the  29th  of  December  the  Tar^        i8x5. 
/ar»  with  a  cariro  mtended  for  barter  on  the  coast        «— • 

M*lTZR 

of  Africa    for  the  produce  of  that    country^   sailed         M»nn 
from  Uverpool  on  the  voyage  in«,red,  manned  with    H.k»««.. 
twentjr  mariners,   and  carrying    sixteen   guns.      On 
jdie    3i8t  of  January  1814,  in  her  course  to  Sierra 
Z>0n^she  was  captured  by  a  French  frigate.  The  captors 
took  on  board  the  frigate  the  captain  of  the  Tcariar^  and 
fourteen  of  her  crew,  and  plundered  or  threw  overboard 
a  considerable  part  of  her  cargo,  the  greater  part  of  her 
stores,  provisions,  and  water,  thirteen  out  of  sixteen 
great  guns,  all  fier  small  arms,  and  all  her  ammunition, 
her  long  boat,  instruments,  register,  and  all  her  papers, 
except  the  log-book.    The  French  commander  then 
gave  her  up  thus  plundered  to  the  master  of  a  Portuguese 
schooner,  which  he  had  previously  captured  and  burnt, 
putting  on  board  the  captain  of  the  Tartar  and  fourteen 
of  his  crew,  fourteen  other  British  sailors,  the  Portuguese 
captain,  and  twenty-one  of  his  crew.     The  French  com- 
mander ordered  the  Portuguese  captain  to  make  for  the 
nearest  land,  which  was  Buona-Vista,    The  Tartar  was 
left  by  the  frigate  very  short  of  provisions  and  water, 
and  with  only  an  old  chart  and  quadrant,  and  in  this 
state  reached  Buona^Vista  on  the  second  day  after  she 
parted  from  the  frigate,  where  she  took  in  such  provi-     / 
sions  and  water  as  could  be  procured  by  bartering  part 
of  the  cargo  left  on  board  by  the  French.    After  staying 
ope  day  at  Buona^Vista  she  sailed  for  Madeira^  but  the 
crew  being  ungovernable,  and  often  drunk,  rose  and  in- 
sisted on  going  to  one  of  the  western  islands,  and  she 
accordingly  sailed  for  Fayal^  and  arrived  there  on  the 
iiht  o{ Fdmjuiry.    There  was  no  discipline  on  board, 
but  such  command  as  there  was,  was  exercised  by  the 
Vol.  IV.  Q  q  captain 
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1 8 1 6.        captain  of  the  Tartar.    As  soon  as  she  reached  Fayal 
the  Porluguese  master  laid  claim  to*  the  vessel,  and  to 


M'ltER 


agamt        what  remained  of  the  cargo  as  his  property,  in  conse^ 
tNDCRsoN.    q^gjj^g  of  the  donation  of  the  French  commander,  and 

instituted  proceedings  in  the  ordinary  court  there.     A 
few  days  after  her  arrival  the  sliip  and  cargo  were  seized 
under  a  written  warrant  from  the  conrt,  and  Portuguese 
colours  hoisted*    The  Portuguese  master  petitioned  to 
land  the  cargo  in  order  to  sell  a  part  for  the  support  of 
himself  and  crew,  they  being  then  out  of  all  provisions 
and  water.     This  claim  the  captain  of  the  Tar/ar  re- 
sisted, but  the  ship  was  detained  at  Fm/al  during  the 
proceedings  in  the  admiralty  court  there.    On  the  loth 
of  March  the  captain  of  the  Tartar  wrote  to  the  plaintiff 
to  communicate  the  then  state  of  affiurs,  and  added  that 
he  had  leave  to  land  the  remaining  part  of  his  caigo^ 
and  to  sell  it  for  the  benefit  of  those  whom  it  might  ul- 
timately concern,  and  that  he  hoped -all  would  soon  be 
settled.     On  the  ist  of  April  sentence  was  pronounced 
by  the  Court  in  favour  of  the  captain  of  the  Tartar; 
against  which  sentence  the  Portuguese  master  insisted 
on  appealing.     The  letter  written  by  the  captain  of  the 
Tartar  on  the  i  oth  of  March  reached  the  plaintiff  on 
the  4th  of  Jprilf  and  the  plaintiff  immediately  commu- 
nicated it  to  the  defendant,  and  the  other  underwriters, 
and  gave  them  notice  that  he  abandoned  to  them  the' 
.    ship  and  cargo,  and  demanded  a  settlement  as  for  a 
total  loss,  which  abandonment  the  defendant  and  the 
other  underwriters  refused  to  accept.     The  remaininjf 
part  of  the  cargo  was  landed  and  sold  at  Fbyalj  and  the 
disbursements  of  ship  and  crew,  and  the  law  expences, 
were  paid  thereout,  and  the  remainder  the  detain  of 
the  Tartar  was  obliged,  to  leave' in  the  hands  of  a  I^r^' 

7       ■  tt^uesc 


IN  THE  FlPTT-SlXTH  YeAR  OF  GEORGE  III,  S7P 

ftigiiese  to  answer  the  Portuguese  master's  farther  appeal,  1 8 1 5. 
in  order  to  obtain  the  release  of  his  ship.  From  the  ^,,,  . 
loss  of  her  cariro^  ftnd  the  other  causes,  and  the  want  of  fig^mt 
stores  which  could  not  be  procured  at  Fayal^  the  ori- 
ginal voyage  became  impracticable.  On  the  nth  of 
itfoy,  and  not  before,  the  captain  of  the  Tartar  got 
possession  of  the  ship,  and  on  the  1 2th  she  sailed  from 
Fayal  for  Liverpool^  and  arrived  at  Livcfpool  on  the 
29th.  When  she  left  Faifol^  she  could  not  have  been 
«old  there  for  more  than  600/.,  but  was  worth,  to  be  sold 
in  Liverpool^  1300/.  The  expence  of  navigating  her 
from  Fayal  to  Liverpool  was  221/.  The  sum  deposited 
at  Fayal  was  427/.  185.  pr/.,  whieb  is  to  abide  the  event 
of  the  appeal.  The  appeal  is  against  the  sentence  or- 
dering restitution  of  the  ship  and  cargo  to  the  captain^ 
and  this  appeal  is  still  pending.  The  writ  in  this  action 
was  sued  out  on  the  3d  of  June  1 8 14.  The  money  paid 
by  the  defendant  into  court  is  more  than  sufficient  to 
pay  his  proporticm  of  the  loss,  supposing  it  to  be  an 
average  loss.  ^ 

.  The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  as  for  a  total  loss.  If  the  Court 
should  be  of  opinion  that  he  is,  the  rule  to  be  absolute; 
if  otherwise,  the  rule  to  be  discharged;  with  liberty  to 
t^rn  the  case  into  a  special  verdict 

This  case  was  argaed  in  last  Trinity  term  by  Jay  for 
tlie  plaintifi^  and  Itichardson  for  the  defendant.  For 
the  plaintiff  it  was  argued,  ist,  that  this  was  a  total  loss 
at  the  time  of  abandonment.  For  at  that  time  the  ship 
was  captured,  plundered,  dismantled,  and  given  away ; 
stripped  of  her  cargo,  stores,  provisions,  arms,  ammuni- 
tion, charts,  and  instruments,  without  the  possibility  of 

Q  q  2  rcplacii) 


IT 


HcNDEmtON. 
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1 8 1 6.       Replacing  them ;  no  part  of  her  trading  perfermad ;  the 

' renewal  of  her  voyage  impracticable;  the  ship  itself  in 

ax^inn  the  possession  of  a  foreigner;  every  thing  gone  but  the 
hull^  with  little  probability  of  its  bebg  restored^  esLcept 
at  a  ruinous  expence.  And  if  all  these  circumstances 
combined  do  not  amount  to  a  total  loss,  what  is  il  that 
•hall  constitute  a  total  loss,  to  entitle  an  assured  to 
abandon  ?  adiy,  If  the  abandonment  was  wdl  madc^ 
the  plaintiff's  right  to  recover  shall  not  be  defeated  by 
subsequent  events.  For  by  the  abandonment  the  plain- 
tiff acquired  a  right  to  enforce  his  indemnity  fixxn  the 
underwriter  presently,  because  an  abandonment  is  in 
the  nature  of  a  present  demand ;  and  <*  as  a  present 
demand  cannot  properly  be  made  without  a  present 
right,  if  there  is  a  present  right  there  is  a  correq>ond- 
ing  obligation  to  accede  to  it  i2f  prasenti/*  (a)  It  is 
true  that  <*  to  authorize  an  abandonment  there  must  be 
actually  a  total  loss,  or  in  the  highest  degree  probaUe, 
at  the  time  of  abandonment  (&);'*  but  the  right  of  action 
does  not  depend  on  the  abandonment's  being  accepted, 
but  only  upon  its  being  properly  made.  For  all  the 
foreign  jurists  agree  that  abandonment  once  made  on 
valid  grounds  is  irrevocable  by  both  parties.  Thus 
Guidon  (c),  <<  a  ship  arriving  at  a  port  of  safety  after 
abandonment  made,  must  belong  with  all  her  profits  to 
the  underwriters;"  and  in  the  terms  of  VaUn  (d),  ^  by 
reciprocity  of  reason  after  abandonment  declared  the 
assurer  cannot  under  pretext  of  the  return  of  the  vessel 
dispense  with  paying  the  sum  insured*"    So  Emeri" 


(a)  Per  Lord  £ldon  C,  Smith  ▼.  Roberts^n^  i  Dow,  414. 

ih)  Pet  Lord  Ellnikirmgh  C.  J.,  Jitderson  ▼.  ff^slUst  ante*  toL  i.  %40» 

(0  C.  7.  art,  za.  (d)  Art,  6a 
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gM{a},  ««  My  ship  is  taken;  I  have  abandoned;  it  is        1816 
released  by  the  captor,  or  otherwise  regains  its  liberty ;        — — - 
my  underwriters  are  entitled  to  the  benefit  of  such        ti^ainst 
abandonment  without  any  power  in  me  to  deprive  them 
of  it  under  pretext  of  the  return  of  the  vessel.     By  iden- 
tity {iderUiU)  of  reason  I  have  a  right  to  compel  them 
to  the  payment  of  the  sum  insured,  without  any  power 
in  them  to  defend  themselves  under  the  same  pretexL** 

And  it  is  added,  **  Abandonment  once  made  is  irrevoc- 
able/* Also  Pothier  (&),  *<  Abandonment  transfers 
the  property  irrevocably  to  the  underwriters;"  and 
Guid.{c)f  <*  It  is  eqmvalent  to  a  transfer;''  and  Valin 
says  {d\  **  I  cannot  abandon  a  ship  captured  on  condw 
tion  that  if  re*captured  she  shall  still  belong  to  me;" 
and  again,  *<  After  abandonment  declared  (signifii) 
the  effects  insured  belong  to  the  assurer  (f);''  and 
Emerigortf  referring  to  VaUfif  adds,  **  This  transfer  of 
property  is  of  the  very  essence  of  abandonment"  Thus 
It  appears  that  the  time  of  abandonment,  and  not  the 
time  of  action  brought,  is  the  period  to  determine  the 
right  of  the  assured  to  recover  for  a  total  loss;  and  it 
was  resolved  in  Dom.  Prcc.  that  an  assured  may  aban- 
don notwithstanding  the  ship  is  in  safety  for  the  benefit 
of  the  owners.  (/)  Bainbridge  v.  Niebon  (g)  was  decided 
upon  the  ground  that  the  assured  abandoned  under  a 
mistake  of  fact ;  so  that  the  abandonment  was  not  wcU 
road^  and  the  ship  afterwards  arrived  and  earned  her 
freight.  Also  granting  that  an  unconditional  restitu- 
tion of  the  ship  might  have  made  a  difference^  there  is 

(«)  Trait/  tits  Assur.  c.iy.  1.6.,  where  note  that  the  reference  to 
Poth.  Trait/ du  CoHtrat  tTjissur.,  No.  138.  ought  to  be  Na  135. 
{b)  Traiti  Ju  CfiCrat  ^Aisur,^  No.  35.  {e)  C,  7.  urAj. 

{d)  Art, 47.  (e)  Art.  60.  (/)  5jffi^T.  Br^wn^  x  Jkrw.  349. 

(^)  xo^cj/,3a9. 

Q  g  3  nothing 
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1 8  rCL  nothing  like  it  in  this  case,  £br  nan  constat  at  this  nay 
""""^  ment  that  the  assured  will  succeed  in  the  appeal ;  aod 
against  the  restitution  is  fettered  witii  a  pledge  dependent  upon 
the  result  of  the  appeal* 

For  the  defendant,  it  was  denied  that  the  abandon- 
ment was  well  made*  For  after  the  capture,  the  ship 
was  again  resumed  by  her  crew,  and  the  captain  had 
the  command  of  lier ;  and  as  to  the  donation  made  by 
the  French  commander,  it  cannot  be  supposed  that  this 
conferred  any  right,  and  so  the  court  at  Payal  deter- 
mined ;  and  though  an  appeal  has  been  made  against 
this  determination,  and  a  deposit  required  of  the  as- 
sured, it  never  can  be  presumed  that  the  result  of  that 
appeal  will  be  contrary  to  all  justice,  so  as  to  bring  the 
deposit  into  hazard.  And  the  captain  so  far  from  con- 
sidering it  a  total  loss  writes  that  he  hoped  all  would 
soon  be  settled.  But  in  order  to  warrant  an  abandon- 
ment the  assured  must  be  ousted  of  his  possession  in 
such  a  way  as  to  be  in  its  nature  permanent ;  and  there- 
fore an  embargo  is  not  necessarily  a  good  cause  of 
abandonment,  (a)  And  here  the  detention  was  tempo- 
rary, viz.  to  abide  the  event  of  the  Por/ugfu^^  master's 
claim,  and  the  ship  has  since  been  liberated,  and  arrived 
at  her  port,  and  the  defendant  has  paid  his  proportion 
of  the  actual  damage.  And  if  at  the  time  of  bringing 
the  action,  the  plaintiff  has  been  indemnified,  what  pre- 
tence has  he  for  maintaining  it?  As  if  a  creditor  insure 
the  life  of  his  debtor,  to  the  extent  of  his  debt,  and  after 
the  death  of  the  debtor,  is  paid  the  debt,  he  cannot 
recover  against  the  underwriter,  (i)  Or  if  that  which 
is  in  its  inception  a  temporary  loss,  turn  out  subse- 

(a)  Ste  McCarthy  t.  AbcU  5  East,  388. 
{b)  Goiscll  V.  Boldcro,  9  East,  yz,  , 

quently, 
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quently5  and  before  action  brought,  to  be  only  a  partial        1 8i6. 
loss,  the  assured  shall  not  by  reason  of  his  abandon-        ,   . 
ment,  while  the  loss   was  temporary,  be  entitled   to         aj^ninst 

H£NDCR30N, 

recover  as  for  a  total  loss*  (a)  As  to  Smith  v.  Brawnj 
.perha|)s  it  was  considered  that  the  ship  was  held  for  the 
benefit  of  all  parties ;  if  not  so,  it  seems  contrary  to 
Parsons  \%Scoit{b)  and  other  cases. 

Cur,  adv.  vuU. 

Lord  Ellenborough  C.  J.  on  this  day  delivered 
the  judgment  of  the  Court. 

This  was  an  action  upon  two  pdlicies  of  assurance 
underwritten  by  the  defendant  on  the  ^ip  Tartary 
brought  to  recover  a  total  loss,  and  the  question  upon 
the  facts  stated  in  the  case  is,  whether  the  plaintiff  is 
entided  to  recover  as  for  a  total  loss,  or  whether  it  be  an 
average  loss  only.  (Here  his  Lordship  stated  the  case.) 
It  has  not  been  disputed,  nor  can  it  with  any  colour  of 
argument  be  contended,  that  on  the  4th  of  April  1814 
there  was  not  a  sufficient  ground  for  the  abandonment 
of  the  ship,  which  was  on  that  day  made  to  the  under- 
writers. The  ship  had  been  captured,  plundered  of 
thirteen  out  of  sixteen  of  her  guns,  and  of  her  stores, 
and  possession  of  her  .was  not  restored  till  afterwards, 
i.  e.  on  the  1  ith  of  May  1814.  But  it  has  been  argued, 
that  as  a  contract  of  assurance  is  a  contract  of  Indem- 
nity, therefore  the  nature  of  the  damnification  at  the 
time  when  the  action  is  brought  is  to  be  regarded  as 
the  criterion  of  the  ri^t  to  recover  as  for  a  total  loss; 
and  if  at  that  time  what  had  antecedently  been  a  total 
loss  had  by  subsequent  events  ceased  to  be  so,  and  had   • 

Q  q  4  become 
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i8i6«  become  an  average  loss  merely,  that  a  compensalion  as 

•"■■^  for  an  avenue  loss  could  alone  be  recovered ;  and  the 

M'lvin 

agMffU  case  of  Godsally.  Boldero,  9  East,  72.,  principally  de^ 

HcND£RS01f, 


cided  upon  the  authority  of  Lord  Mansfield  in 
V*  Mendezy  as  to  this  point,  and  the  case  of 
V.  Neilsofiy  10  East y'^2g.^  were  cited  for  this  purpose. 
But  in  the  former  of  those  cases  all  cause  of  damnifica- 
tion had  ceased  before  the  action  brought,  and  in  the 
latter  (which  was  an  action  as  for  a  total  loss  upon  a 
capture  and  abandonment  as  here)  there  was  an  entire 
restitution  of  the  ship  insured  in  an  undamaged  state^ 
and  she  afterwards  earned  her  freight ;  so  that  all  pre- 
tence of  total  loss  with  reference  to  the  tinxe  of  bringing 
the  action  had  in  that  case  ceased.  Here  the  guns  and 
stores  taken  out  of  the  ship  were  never  restored,  her 
voyage  was  completely  lost,  and  the  ship  itself  was 
never  fuUy  liberated  and  restored  but  upon  an  actual 
deposit  of  a  large  sum,  viz.  427/.  185.9c?.  to  abide  the 
event  of  the  appeal  as  to  the  entire  right  of  die  proper^ 
in  the  ship  itself,  and  subject  to  the  risk  not  only  of  the 
plaintiff's  losing  that  deposit,  but  of  being  condemned 
in  damages  to  a  much  larger  and  indefinite  amount 
Under  these  circumstances  what  can  be  said  to  be  the 
limit  of  the  plaintiff's  loss?  If  it  is  an  average  loss,  who 
can  state  the  amount  of  such  average?  And  if  not  a 
total  loss,  by  what  circumstance  and  to  what  amount 
is  it  placed  below  that  standard  ?  The  mere  restitution 
of  the  hull,  if  the  plaintiff  may  eventually  pay  more  for 
it  than  it  is  worth,  is  not  a  circumstance  by  which  die 
totality  of  the  loss  is  reducible  to  an  average  one.  If 
no  abandonment  had  been  already  made,  do  not  suffi* 
cient  circumstances  exist  in  this  case  to  warrant  an 
original  abandonment  at  the  present  moment?    The 

6  voyage 
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Toyage  is  lost;  the  cargo  which  was  to  be  conveyed  in        18 16. 

the  ship,  is  wholly  gone;  she  is  stripped  of  a  great  part 

of  her  necessary  equipment,  stores,  and  furniture,  and         agahu 

the  ultimate  recovery  of  any  thing  is  uncertain,  and  atr 

tended  with  the  trouble,  expence,  and  hazard  of  litigar 

lion.     And  can  it  be  said  that  the  effect  of  an  abandon* 

ment,  unquestionably  competent  to  have  rendered  the 

loss  a  total  loss  recoverable  as  such  at  the  time  it  was 

inade»  can  be  frustrated  and  disappointed  by  the  conr 

tinoance  in  part  of  the  same,  and  the  occurrence  in 

part  of  other   accessory  causes  of  loss  of  a  similar 

kind?   It  appears  to  us  that  there  existed  at  the  time 

of  the  abandonment,  at  the  time  of  the  action  brought, 

and  that  there  continue  to  exist  at  the  present  moment, 

circnmstances  fiilly  sufficient  to  entide  the  plaintiff  to 

recover  as  for  a  total  loss. 

Rule  absolute* 


Ramsbottom  and  Others  agaimt  Harcourt    Mimf, 

and  Bawden. 

DAJVDENy  an  attorney  of  this  court,  was  arrested  An  attornef 
upon  a  latitat,  and  gave  bail  to  the  sheriff  in  a  suit  jof-tly  wkh  i 
by  bill  brought  against  him  and  Harcourt  jointly^  fiar^  !!JwUcJ«*af"' 
court  having  privilege  of  parliamtnt.     And  upon  a  rule  J|'''^°**"|^ 
nisi  that  the  bail-bond  might  be  delivered  up  to  be  can-   his  prhilece. 
celled,  and  common  bail  filed,  the  question  was,  whether 
in  this  case  Bawdcn  should  be  allowed  his  privilege, 
where  he  was  sued  jointly  with  one  wh«>  is  privileged;  it 
being  contended  on  his  behalf  that  an  attorney  only  loses 
his  privilege,  where  he  is  sued  with  another  who  is  not 
privil^ed.     And  Roberts  v.  Mason  (a)  was  cited. 

(«}  X  TjimT.  154. 

The 
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1 8 1 6.  The  Attorney-General  and  Camyti,  who  shewed  cause^ 

^  """"^         referred  to  Tidd*s  Prac,  (a)  for  the  rule,  that  an  attorney 

Hamsmottom  ^   '  ^  ^ 

ageinst        shall  not  be  allowed  his  privilege,  where  he  sues  or  is 

Harcourt.  ,   , 

sued  en  autre  droits  or  jointly  with  his  wife  or  other  per- 
son who  is  not  privileged.  And  though  in  this  ease  the 
person  with  whom  Bavoden  is  sued  has  privilege  of  par- 
liament,  yet  if  the  plaintifis  had  sued  by  original,  Bcem- 
den  clearly  would  not  have  been  allowed  his  privily; 
and  the  rule  seems  to  be  that  wherever  a  difierent  re- 
medy  from  that  in  which  an  attorney  is  entitled  to  liis 
privilege  lies  against  him  jointly  with  another,  there 
he  shall  not  be  allowed  his  privilege. 

The  Court  agreed,  that  where  an  attorney  is  sued 
jointly  with  a  person  not  privil^^ed,  he  sh^  not  be 
allowed  his  privilege.  But  they  inquired  if  there  was 
any  authority  to  the  same  effect,  where  an  attorney  is 
sued  with  a  privileged  person.  And  it  being  admitted 
that  there  was  not  any  such  authority,  they  said  that  in 
the  present  mode  of  proceeding  by  bill  the  attorney  was 
intitled  to  his  privilege. 

^  Rule  absolute.  (6) 

Peake  and  Casberd  were  in  support  of  the  rule. 

W  76»  (*)  Sec  2  Imp.Pr.s^t'  7th  edit. 
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ABANDONMENT, 
See  Insurance,  5.  ?• 

ACCEPTANCE, 
See  Bills  of  £x€hakg£|  4. 

ACTION  ON  THE  CASE. 

THE  trustees  of  a  public  road, 
who  were  empowered  and 
required  by  act  of  parliament  to 
place  lamps  along  the  road,  if  they 
should  think  necessary^  and  tor 
make  contracts  for  the  cleansing  of 
the  road,  and  to  take  a  night-toll 
for  the  purpose  of  enabling  them 
to  light  and  watch  the  same,  were 
held  not  liable  in  an  action  upon 
the  case  for  an  injury  suffered 
by  an  individual  in  crossing  the 
road  at  night»  by  falling  over  a 
heap  of  scrapings  left  on  the  road- 
side, after  cleansing  the  road,  witli- 
out  any  lights.  Harris  and  Wife 
V.  Baker,  E.  55  G.  3.  Page  27 
^^^lere  plaintiff  declared  that  be- 
fore and  at  the  time  of  committing 
the  grievance,  he  was  navigating 
his  barges  laden  with  goods  along 
a  public  navigable  creek,  and  tluit 


AFnDAVIT. 

defendant  wrongfully  moored  a 
barge  across,  and  kept  the  same 
so  moored,  from  thence  hitherto, 
and  thereby  obstructed  the  public 
navigable  creek,  and  prevented 
the  plaintiff  from  navigatipg  his 
barges  so  laden,  per  quod  plaintiff 
was  obliged  to  convey  his  goods  a 
great  distance  over  land,  and  wa» 
put  to  trouble  and  expence  in  the 
carriage  of  his  good*  over  laikd: 
Held  that  this  was  such  a  special 
damage  for  whidi  an  actioa  apon 
the  case  would  lie.  Rose  and 
Others  v.  Miles,  E.  55  G.  3.  P.  101 

AFFIDAVIT, 

See  Error,  Writ  of.  Quo  War- 
ranto. 

Affidavit  of  debt,  ''that  defendant  is 
indebted  to  plaintiff  in  600tf.  upon 
a  bond,  bearing  date,  &c.  and 
made  and  entered  into  by  defend- 
ant to  plaintiff  in  the  penal  sum  of 
25,000/.*'  without  shewing  the  con- 
dition of  the  bond,  is  insufficient ; 
and  the  Court  discharged  defend- 

imt 
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ARMY. 


ASSUMPSIT. 


ant  on  common  bail.     Bosanquet 
and  Others  v.  FiUU,  T.  55  G.  3. 

Page  S29 

AMENDMENT. 

I.  Where  a  verdict  was  given  for  a 
•um  exceeding  the  damages  in  the 
declaration,  and  judgment  entered 
for  the  same,  and  writ  of  error 
upon  the  Judgment  assigning  that 
for  cause,  the  Court  alTow^  the 
plaintifis  to  amend  the  judgment 
and  transcript  in  a  term  sub- 
sequent to  that  in  which  the  judg- 
ment was  signed,  by  entering  a 
remittitur  for  the  excess.  Usher 
and  Another  v.  Dansey  and  Others^ 
E.55G.S.  94 

9.  The  Court  refused  to  allow  plain- 
tiff to  amend  a  fi.  fa.  where  the 
defendant  had  become  bankrupt 
before  sale  of  the  goods  taken 
under  it.  Hunt  v.  Pasman^  T. 
SSG.S.  828 

ANNUITY, 
See  Bankrupt,  2.    Debt,  1. 

APPEAL, 

See  Mandamus,  5,  6. 

An  appeal  does  not  lie  to  the  quarter 
sessions  against  an  order  for  rehef. 
ne  King  v.  The  Justices  of  Devon, 
M.  56  U.S.  421 

APPOINTMENT, 

See  OVEBSEERS. 

ARMY. 

In  trespass  against  the  adjutant  of 
a  regunent  of  local  militia  for  ar- 
resting and  imprboning  a  serjeant 
in  the  same  regiment,  unon  a 
charge  of  unsoldier-like  conauct  in 
exdtmg  disobedience  and  mutiny, 
it  is  a  good  defence  upon  the 
general  issue  that  the  action  was 
not  brought  within  six  months  after 


I      the  fact  committed ;  but  if  the  im- 
prisonment is  continued  by  de- 
fendant, in  piuiniance  of  orders 
from  the  commanding  officer  of  the 
regiment,  to  a  period  within  six 
months,  the  action  lies ;  unless  the 
continuance  of  it  be  justifiable  tm 
the  part t>f  the  commanding  officer; 
and  such  continuance  was  held  to 
to  bo  justifiable  where  it  was  in 
order  to  bringjplaintiff  to  a  general 
court-martial  for  utterine  words  m 
the  presence  of  several  seijeantf 
and  others  of  the  same  regiment^ 
amounting  to  disorderly  condnct 
on  the  part  of  plaintiff  to  the  pre- 
judice of  good  order  and  military 
discipline,  within  the  2ith  section 
of  the  articles  of  war,  art.  2.,  al- 
though the  words  uttered  refarred 
to  an  order  made  by  the  com- 
manding officer,  which  he  was  not 
strictly  competent  to  make,  and 
although  plamtiff  was  acquitted  by 
the  sentence  of  the  court-martiaL 
Bailey  y.  Warden  (in    Error),  M. 
56G.3.  P^400 

ASSUMPSIT. 

Where  a  pauper  had  his  leg  acci- 
dentally fractured  in  one  parish^ 
and  was  conveyed  to  the  next 
house  in  an  adjoining  parish,  and 
was  confined*  there  and  visited  by 
the  overseer,  and  attended  by  the 
surgeon  who  attended  the  parish 
poor,  with  the  Juiowledge  of  the 
overseer:  Held  that  the  surgeon 
might  have  assumpsit  against  the 
overseer  for  the  expences  of  the 
cure ;  for  there  was  not  any  obli- 
gation against  the  parish  where 
the  accident  happened  to  pay  these 
expences,  and  tiie  overseer's  know- 
ing of  and  not  repudiating  the  sur- 
geon's attendance  was  equivalent 
to  a  request.  LambT.Bunce,  T. 
55G.S.  275 


ATTOR. 


BANKRUPT. 


BILLS  OF  EXCHANGE.  5M 


ATTORNEY, 
See  Privileos. 

ATTORNEY,  WARRANT  OF, 
See  pRACTics,  1. 

AVERMENT, 
See  EviDBNCE,  7,  8. 

BAIL, 

See  Escape. 
• 

1.  B«il  allofred  to  justify  in  respect 
of  property,  consisting  partly  of 
casli  and  partly  of  a  freehold 
hoose  at  Gibraltar.  Beardmore 
and  Others  y.  Phillips,  T.  55  Q.  3. 

Page  17S 

2.  A  native  of  England  was  allowed 
to  justify  as  bail,  in  respect  of 
property  partly  in  England  and 
partly  fu>road.  Graham  y.  Ander* 
son,  M.66G.S.  371 

BAIL-BOND, 
See  Pleading,  1. 

BAIL,  RECOGNIZANCE  OF, 

See  Scire  Facias. 

BANKRUPT, 

See  Amendment,  2.  •  Partners,  1^ 

1 .  A  transfer  of  a  ship  and  cargo  at 
sea,  conveyed  by  AT.  to  iS.  as  a 
security  for  money  borrowed,  by 
executing  and  delivering  to  iS.  a 
bill  of  sale  of  the  ship,  a  policy 
upon  ship  and  cargo,  and  indorsing 
the  bills  of  lading,  was  held  not  to 
pass  the  property  to  S.,  where  S. 
neglected,  upon  the  ship's  return 
and  notice  thereof,  to  take  posses- 
sion, or  to  do  any  act  to  notify 
the  transfer  of  the  property  to 
him ;  but  that  the  property  passed 
to  the  assignees  of  M.,  who  be- 
came bankrupt,  as  being  in  the 
possession,  order,  and  disposition 


I  of  M.  at  the  time  when  he  became 
bankrupt  within  the  stat.  21  Joe  A. 
c.  19.  Also  that  an  agreement  be- 
tween M.  and  the  captain,  thftt 
the  captain  should  have  one-fifth 
share  of  the  profit  or  loss  of  the 
voyage  on  ship  and  cargo,  did  not 
prevent  S,  from  taking  possession. 
Mair  and  Others,  Assignees^  v. 
Glennie  and  Others,  Assignees, 
T.  55  G.  S.  Page  240 

2.  A  surety  in  an  annuity  de^  who 
is  compelled  by  the  annuity  credit- 
or after  the  bankruptcy  and  allow* 
ance  of  the  certificate  of  the  prin- 
cipal to  pay  several  sums  for  arrears 
due  after  the  issuing  of  the  com- 
mission, is  not  within  staL  49  6.  S. 
c.  121.  s.  8.,  and  therefore  mar 
have  an  action  against  the  prina- 
pal  for  such  sums,  and  hold  oim  to 
bail.  Welsh  y.  Welsh  and  Another, 
T.  55  G.  3.  SS2 

BASTARD. 

1.  Order  of  filiation  on  the  putative 
father,  stating  that  the  child  tr 
likely  to  become  chargeable,  held 
sufficient,  without  shewing  that  it 
was  actualljT. chargeable.  iSe^rv*. 
The  Inhabitants  of  Hartingt<m 
Upper  Qjuarter,  H.  56  G.  3.      559 

2.  It  the  order  directs  a  sum  to  be 
paid  towards  the  l3ang-in  and  main- 
tenance, it  seems  to  be  enough, 
without  stating  that  the  sum  was 
expended  by  uie  overseers.  And 
if  it  be  stated  to  be  on  complaint 
of  the  overseers  of  a  townsnip  it 
need  not  state  that  it  is  a  township 
maintaining  its  own  poor.  »6. 

BILLS  OF  EXCHANGE. 

1 .  A  bill-  of  exchange,  drawn  in  this 
form:  "Pay  to  our  order,"  &c. 
signed  in  the  name'b/*  /tvo  persons 
and  Co,,  and  accepted  by  aefend- 
ant,  may  be  declared  upon  by  the 
indorsees  as  a  bill  drawn  by  an  ag«- 

gregate 
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Sgiiie  firm,  sod  if  it  be  proved 
I  the  firm  cooButB  of  onlv  one 
pernm,  yet  tt  U  not  a  vaniutce. 
Bast  and  Another  v.  Clive,  E. 
S5G.S.  Page  15 

2.  The  drawer  ofablUof  exchange, 
who  hflj  no  effects  in  the  honda  of 
the  drawee,  except  that  he  has 
supplied  tiim  with  goods  upon  cre- 
dit, which  credit  does  not  expire 
until  long  af^er  the  bill  would  be- 
come due,  is  not  discharged  by 
want  of  notice  of  the  dishonour. 
Oari^  V.  DtUlon.    T.  55  G.  3. 

3.  Time  given  by  the  indorsee  to  the 
p^ee  does  not  discharge  the 
drairer.  ih, 

4.  Where  the  holders  of  a  foreign  bill 
of  exchange,  payable  60  days  after 
sight,  presented  it  to  the  drawees 
for  acceptBoce,  which  being  re- 
futed, they  protested  it  for  non- 
acceptance,  and  afterwards,  on  the 
day  when  itbecame  due,  presented 
it  to  the  drawees  for  payment, 
oulcing  a  charge  for  the  expences 
of  protestinff  it,  to  which  the 
drawees  sat^  "  This  bill  will  be 
paid,  but  we  cannot  allow  you  for 
a  dnpltcate  protest,"  and  the  hold- 
era  refused  to  receive  payment 
without  thecbargea,  and  afterwards 
the  drawees  revoked  their  offer  to 
pay :  Held  that  they  might  well 
oo  so,  for  this  did  not  amount  to 
an  acceptance  of  the  bill  by  the 
drawees.  Anderson  and  Otters  v, 
Htath  and  Others,  T.  55  G.  3.  SOS 

^  A  bill  of  exchange  payable  at  a 
banker's  in  London,  wnich,  by  rea- 
son of  being  mislaid,  was  not 
presented  for  payment,  but  the 
iicceptor  was,  some  months  after- 
wards informed  of  its  being  niislaid 
was  held  not  to  be  discharged,  but 
tbat  the  drawer  might  set  it  off  in 

'  on  action  brought  against  him  by 
tlie  acceptor,  althou^  the  bankers 
at  whose  house  the  bill  was  pay- 


BOND. 

able  failed  in  the  interval,  and  tli« 
acceptor  had  at  all  times  up  to  the 
failure  of  the  bankers  a  balance  ia 
their  hands  luflicient  to  cover  the 
acceptance.  Sc&ag  v.  Abitbol,  H. 
56  G.  3.  Page  462 

I.  UTiere  the  indorsee  declared 
against  the  maker  of  a  promiEsory 
notL>,  that  he  made  the  tatne  pay- 
able at  the  house  of  Messrs.  B.  and 
Co.,  London,  and  upon  production 
of  the  note  at  the  trial  it  appeared 
that  the  address  at  the  house  of 
Messrs.  B.  and  Co.  was  not  a  pan 
of  the  note,  but  only  a  mnnonn- 
drnn  at  the  foot  of  the  note  i  Held 
that  this  was  a  variance.  Enn  v. 
RiisteU,  H.  56  G.  3.  505 

BOARD  OF  CONTROL, 
See  Mahdauus,  3. 


.See  Release,  2. 
In  debt  on  bond,  contibtioned  for  the 
performance  of  screral  things,  if 
one  of  them  l^e  void  at  the  conunoa 
law,  yet  the  bond  may  be  good  for 
the  others;  as  where  it  was  con- 
ditioned to  pay  money  to  the 
obligee  upon  the  conveyance  of  an 
estate  to  the  obligor,  and  to  pre- 
sent the  obligee's  son  to  the  ntict 
avoidance  ofa  church,  the  advow- 
son  of  which  belonged  to  the 
estate,  if  he  were  then  of  age  to 
take  it,  or  if  not,  to  procure  tbe 
person  who  should  be  presented  ts 
resign,  upon  notice  of  the  son's 
being  qualified  to  take  it,  and  U 
present  him :  Held  that  adminiDg 
that  part  of  the  conditi<m  for  the 
presentation  of  the  obligee's  «» 
to  be  simoniacal,  yet  the  Dondwas 
good  for  the  payment  of  tbe  mo- 
ney. Newman,  Exeeiitcr  ^  H. 
Netcmari,  v.  A'raman,  E.  SSCftS. 


CHARTER-PARTY. 


COSTS. 
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BROKER  AND  PRINCIPAL. 

Wliere  defendant  piirchased,  as  bro- 
ker for  B.y  the  ^oods  of  A,,  for 
whom  he  sold  them  under  a  del 
credere  commission,  and  did  not 
disclose  at  the  time  the  name  of  ^., 
but  disclosed  it  soon  after,  and  af- 
terwards paid  A.  the  price :  Held 
that  in  an  action  by  tke  assignees  of 
B.  to  recover  the  balance  due  upon 
a  resale  of  the  goods  made  by  de- 
fendant on  account  of  B.,  defend- 
ant was  not  entitled  to  set  off  either 
under  stat.  2  G.2.  c.  22.  «.1S.,  or 
5  G.  2.  c.  30.  s.  28.,  the  payment 
made  to  A.  Morris  v.  Cleasby^ 
H.  !iG  G.  3.  Page  566 

CANTEEN, 
See  Poor  Rate,  2. 

CERTIORARI, 
See  Ov£RSE£Bs.     Sessions. 

1.  Certiorari  granted  at  the  instance 
of  the  Attorney-General  on  behalf 
of  a  prisoner  to  remove  an  indict- 
ment for  murder,  found  a^nst 
him  at  the  sessions  for  the  city  of 
Rochester;  also  a  habeas  corpus  to 
bring  the  prisoner  into  this  court. 
The  King  v.  Thomas^  M.  56  G.  3. 

442 

2.  An  indictment  found  at  the  quar- 
ter sessions  upon  stat.  52  6,  3. 
C.155.  *.  12.  for  disturbing  a  re- 
ligious assembly,  may  be  removed 
into  this  court  by  certiorari  before 
trial.  The  King  v.  Wadkyy  H. 
56  G.  3.  508 

CHARTER-PARTY, 

See  Freight. 

Where  defendant  chartered  his  ship 
to  the  commissioners  of  the  trans- 
port service  on  belialf  of  the  crown, 
to  be  employed  as  a  transport,  and 
the  ship  m  the  course  of  such  em- 
ployment made  several    voyages 


from  Depiford  to  foreign  ports  and 
back,  beia  that  by  the  terms  of  the 
charter-party,  coupled  with  the 
nature  of  the  service,  a  temporary 
ownership  passed  to  the  crown,  so 
that  defendant  during  the  time  of 
such  service  was  not  to  be  consi- 
dered as  owner  within  the  charters 
granted  to  the  Trinii^House^ 
which  impose  lighthouse  duties, 
and  for  buoyage  and  beaconage, 
on  the  masters  and  owners  of 
ships.  The  MaMery  Wardens^  and 
Assistants  of  the  Trinii^Home  v. 
Clark,  TT55G.3.  «88 

CHURCH  RATE, 
See  Mandamus,  2. 

CODICIL, 
See  Devise,  1. 

COPYHOLD, 
See  Mandamus,  1. 

COSTS. 

1.  A  suggestion  cannot  be  entered 
under  stat,  23  G.  2.  c.  33.  m  order 
to  entitle  the  defendant  to  double 
costs,  after  judgment  by  default 
and  writ  of  inquiry,  but  only  where 
there  has  been  a  trial.  Harris  v. 
Lloi^d,  E,  55  G.  3.  169 

2.  The  sessions  before  whom  a  pa- 
rish is  acquitted  upon  the  trial  of 
an  indictment  for  not  repairing  a 
highway,  may  by  their  order  award 
C.  and  E.  to  pay  costs  to  tli^  pa- 
rish, although  the  names  of  C  and 
E,  be  not  on  the  back  of  the  in- 
dictment, and  although  the  indict- 
ment originated  in  a  presentment 
of  A.  and  B.  constables,  whose 
names  are  on  the  indictment ;  and 
it  is  enough  if  the  order  is  intituled 
as  m  the  prosecution  of  C.  and  £., 
without  shewing  further  that  C. 
and  E,  are  prosecutors;  neither 
need  it  appear  on  tlie  face  of  the 

order 
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order  ihat  the  indictment  was 
tried,  if  that  appear  by  the  record 
of  the  proceedings ;  and  the  order 
is  good  in  form  if  it  be  for  the  pay- 
ment of  the  costs  to  the  solicitor  of 
the  parish.  The  King  v.  Comme" 
rdl  ondEUis,  T.  55  G.  S.  Page  20S 

S.  Upon  a  petition  to  the  House  of  . 
Commons  against  the  return  of  a 
member,  ana  also  charging  the  re- 
tuming-officer  with  corruption  and 
bribery,  if  the  retumins-officer  at- 
tend by  his  counsel  and  agent  be- 
fore the  select  committeci  and 
bring  witnesses  to  defend  himself 
against  those  charges,  and  the 
committee  report  that  the  charges 
^  appeared  to  them .  frivolous  and 
Texatious,  which  resolution  is  en- 
tered in  the  journals,  and  the  re- 
turning-officer  obtain  the  Speaker^s 
order  and  certificate,  pursuant  to 
■tat.  28  G.  S.  s.  52.,  ascertaining 
the  amount  of  his  costs  and  ex- 
pences,  debt  lies  to  recover  them. 
Truenuin  v.  Lambert  and  Others, 
T.  55  G.  8.  234 

4.  The  costs  of  a  prosecution,  in  the 
borough  court  of  Liverpool^  for  a 
fohmy  committed  withm  the  bo- 
rough, may  be  ordered  by  the 
Court  to  be  paid  by  the  treasurer 
of  the  county  of  Lancaster^  the 
boroug^h  of  Liverfool  not  having 
exclusiTejurisdiction,norany  trea- 
surer like  a  county  treasurer,  nor 
any  rate  in  the  nature  of  a  county 
rate,  but  contributing  as  a  part  of 
the  coun^  to  the  county  rate. 
T%€  KingT.Jokman,  H.  66  G.  S. 
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COUNTY  RATE. 

A  charter  granting  jurisdiction  to  bo- 
rough justices  over  a  district  not 
witlun  the  borougd^,  without  words 
of  exclusive  jurisdiction,  does  not 


exclude  the  comi^  justices  fipoa 
rating  the  district  to    a  county 
rate;  therefore, where, by  charten 
EtfmA,  and  H,7.  to  the  borough 
of  Leicesfer^  the  borough  justices 
have  exclusive  jurisdiction  withm 
the  borough,  with  a  non-intromit- 
tant  as  to  the  county  justices ;  and 
by  another  charter,£ar.,  all  houses, 
&c  within  die  parish  of  St.  MoFy, 
in  Leicester^  are  put  under  the  go- 
vernment and  jurisdiction  of  the 
borough  justices,  saving  to  all  per- 
sons their  rights  and  iuriadictioDs: 
Held    that    the  jusUces    for  the 
county  of  Leicester  might  well  im- 
pose a  countv  rate  upon  a  part  of 
the  parish  of  S^.  Mary^  which  lies 
withm  the  county,  and  not  within 
the  borough,  although  a  rate  io 
the  nature  of  a  county  rate  had 
been  previously  imposed  for  the 
same  time  by  the  borough  justices ; 
and  although  it  appeared  that  in 
one  instance  only  in  1684,  this  part 
of  the  parish  had  contributed  to 
the  rate  for  the  county  at  large, 
and  that  from  1768  to  the  present 
time  rates  in  the  nature  of  countj 
rates  had  been  assessed  upon  the 
parish  at  large  by  the  borough 
justices;   for  before  the  charter 
Eliz.  ^this  part  of  the  pariah  could 
not  have  been  contributory  to  the 
borough  rates,  and  must  have  been 
by  law  contributing  to  the  county 
-rates,  and  the  charter  did  not  vary 
the  place  to  which  it  should  con- 
tribute from  the  county  to  the  bo- 
rough; and  thou^  there  was  no 
poor  rate,  or  petty  constable,  or 
other  peace  officer  for  this  part  of 
the  parish,  out  of  which  the  rate 
might  be  levied  by  stat.  12  G.  2. 
€•  29.,  yet  the  statute  does  not  on    * 
that  account  transfer    the  right 
from  the  county  to  the  borough 
justices,  and  Uie  44  6.8.  c.S4.  s.9. 
(local  act)    supplies   any   defect 
which  there  mi^t  be  in  12  G.% 
C.29.  to  warrant  die  levy.    Boies 

▼.  Win- 


V.  ITiWon^  and  Another,   M. 
56  C  3.  Page  429 


S»  Variance.   Warraktt. 

1.  Covenant  lies  b;  devisee  of  lands 
ID  fee  upon  a  covenant  made  by 
defendant  to  the  testator,  to  whom 
defendant  conveyed  the  lands  in 
fee,  that  defendant  was  lawfully 
seised,  &c.  and  had  agood right  to 
convey,  &c.;  for  such  covenant 
runs  with  the  land,  and  though 
broken  in  the  lifetime  of  testator, 
is  a  continuing  breach  in  the  time 
of  the  devisee,  and  it  is  sufficient 
to  allege  for  damage  that  thereby 
the  lands  are  of  less  value  to  the 
devisee,  and  that  he  is  prevented 
from  selling  them  so  advantage^ 
ously.  Kingdon  v.  fit^e,  E. 
55  G.  3.  53 

S.  Covenant  lies  by  the  heir,  upon  a 
covenant  made  to  the  ancestor  §n^ 
hif  heirs,  to  whom  lands  are  con- 
veyed in  fee  by  husband  and  wife, 
that  he  and  his  wife  will  make  fur- 
ther assurance  upon  request  of  the 
ancestor  and  his  heirs;  and  the 
heir  may  well  assign  for  breach, 
that  his  ancestor  requested  the 
husband,  that  he  and  his  wife  would 
levy  a  fine  to  pass  the  estate  of  the 
wife  legally  to  him  and  his  heirs, 
which  they  refused  to  do  before 
their  decease,  per  quod  after  the 
death  of  the  ancestor  the  devisee 
of  the  wife  ejected  the  heir.  Jones 
and  Another  v.  King,    T.  55  G.  3. 


DEBT, 

See  Sherifp. 

1,  Debt  does  not  lie  at  the  common 
law,  nor  by  stat.  8  Ann.  c.  li.  for 
Ae  arrears  of  an  anntuty  or  yearly 
rent  devised  payable  out  of  laikb 
to  A.  during  (be  life  of  B.,  to 
Vol.  IV. 
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whom  the  lands  are  devised  for  life, 
paying  the  same  thereout,  so  long 
as  the  estate  of  freehold  continues. 
Webb  V.  Jiggs  and  Martha  kit 
Wife,  E.  BB^.S.  Page  lis 

2.  Debt  lies  by  the  assignees  of  a 
replevu)  bond  against  one  of  the 
sureties  in  the  delinet  only.  And 
where  they  declared  that  at  the 
city  of  C,  and  within  the  iurisdic- 
tion  of  the  mayor  of  the  city,  they 
distrained  the  goods  of  W.  H.  for 
rent,  and  that  W.  H.  at  die  said 
city  made  his  plaint  to  the  mayor, 
&c.,  and  prayed  deliverance,  &c. ; 
whereupon  the  mayor  took  from 
him  and  the  defendant,  and  another 
person  a  bond  which  they  all  three 
executed,  conditioned  for  W,  H 
appearing  before  the  mayor  or  hia 

-  deputy  at  the  next  court  of  record 
of  the  dty,  and  there  prosecuting 
his  suit,  StC;  and  thereupon  the 
mayor  replevied,  &c. :  Held  that 
it  was  not  ground  for  special  de- 

>.  murrer,  that  the  declaration  did 
not  shew  a  custom  for  the  mayor 
to  grant  replevin  and  take  bond, 
and  did  not  shew  that  plaint  was 
made  in  court.  Wilson  v.  Hobday, 
E.  55  G.  3.  120 

DEL  CREDERE  COMMISSION, 
See  Broker. 

DEPOSITIONS. 
See  Evidence,  2,  3. 

DEVISE, 
See  Will.  Foreiow  Court. 
1.  Devise  to  J.  B.  of  all  bis  plant- 
ations, lands,  tenements,  negroes, 
slaves,  cattle  plantations,  Moc^ 
utensils,  and  hereditaments  in  the 
island  of  St.  Kittt,  to  hold  to  J.  B., 
his  heirs,  executors,  &c.,  accord- 
iiig  to  the  nature  and  qnalh^y 
R.  r  thereof. 


B9i 


DEVISE. 


thereof,  to  the  use  that  W.  B. 
should  have  one  clear  annuity  or 
rent-charge  of  1502.  for  his  life,  to 
be  issuing  out  of  said  plantations, 
&c«,  and  subject  to  and  chargeable 
as  aforesaid  to  the  use  of  «7.  jB., 
his  heirs,  executors,  &c.  according 
to  the  nature  and  quality  of  the 

S remises.  Codicil,  reciting  the 
eath  of  W.  B^  devised  the  said 
annuity  to  trustees  in  trust  for  M . 
G.  for  life,  to  be  raised  out  of  his 
said  plantations  and  estates,  and 
paid  in  same  manner  and  with  like 
remedies  as  directed  in  favour  of 
W.  B.  Second  codicil  revoked 
that  part  of  first  in  which  he  had 
given  to  M.  6. 150f.  per  ann.  and 
instead  thereof  he  gave  20/.  per 
ann.  to  M.  G.  for  life.  Third  co- 
dicil revoked  that  pairt  of  the  will 
in  which  he  devised  to  J.  B.  all 
his  estate  and  property  in  St*  Kitts 
and  declared  the  same  void,  and 
gave  and  bequeathed  the  said  pro- 
perty to  «7.  jB.  in  fee :  Held  that 
the  annuity  given  to  M*  G,  by  the 
1st  codicil  was  not  revoked  by  the 
last  codicil,  nor  reduced  bv  the 
2d  codicil,  the  2d  codicil  not  being 
executed  according  to  the  statute 
of  frauds,  which  is  in  force  in  the 
said  island  of  S^.  Christopher »  Beck- 
ett  and  Another y  Assignees  ofM. 
Gouldj  JVidotVf  a  Bankrupt,  v. 
Harden  and  Another,  E.  55  G.  3. 

Page  1 
2.  l>evise,  Ist,  to  my  wife  all  my 
goods,  ^c.  to  her  and  her  heirs, 
also  three  cow-commons  to  her 
and  her  heirs ;  2dly,  to  my  two  ne- 
phews all  that  piece  of  land  called, 
te.,  ako  to  my  nephews  all  that 
piece  of  land  called,  &c.  as  tenants 
m  common,  and  to  their  several 
heirs  and  assigns  for  ever;  3dly, 
**  I  give  to  J.  C«  all  that  my  house 
and  premises  at  F.  I  also  give  to 
J.  C.  all  that  mu  land  in  P.  and  R. 
to  him^  his  heirs  and  assigns  Jbr 

lot 


ever  .•*'  Held  that  J.  C.  took  a  fee 

in  the  house  and  premises  as  well 

as  in  the  land.     Fenny  d.  CoUings 

*    V.  Exvestaee,  E.  BS  0.  S.    Page  58 

3.  Devise  of  lands  to  R.  Z>.,  his 
eldest  son,  and  his  heirs ;  but  if  it 
should  happen  that  JR.  D*  should 
die  and  leave  no  issue^  then  to  his 
son  JV.  Dn  and  his  heirs;  and  if  he 
should  die  without  issue,  then  to 
his  son  E.  Z).,  &c. :  Held  that  R. 

D.  took  an  estate  tail.  Dansey  v. 
Gnffiths,  E.  55  G.  3.  61 

4.  Devise  to  his  wife  and  daughter 

E,  jointlv  during  his  wife's  life,  and 
from  and  afler  her  decease  to  the 
use  of  E.  for  life,  and  from  and 
afVer  her  decease  to  her  first  and 
every  other  son,  according  to  seni- 
ority, and  for  want  of  sucn  sons  to 
her  daughter  or  daughters  to  be 
equally  divided,  anfl  if  there  should 
be  no  more  tbm  one  daughter,  to 
her  use ;  and  in  defatdt  of  such 
issue  of  his  daughter  £^  to  his 
daughter  M.  for  life,  then  to  her 
first  and  every  other. son,  subject 
to  the  like  restrictions  and  linuta- 
tions,  and  for  want  of  such,  to  the 
daughter  or  as  many  daughters  of  Af. 
to  be  equallv  divided ;  and  for  want 
of  such,  to  his  daughter  C.  for  life, 
(remainder  in  like  manner)  ;umdjbr 
want  of  all  such  issues^  to  his  own 
right  heirs  for  ever:  Held  that 
the  remainder  to  M.  and  her  chil- 
dren was  not  a  contingent  remain- 
der defeasible  bj  the  event  oi  EJt 
Ayiog  and  leavmg  a  daughter,  in 
whom  the  estate  vested ;  but  that 
such  remainder  took  effect  ia  the 
children  of  Mt  upon  the  death  of 
the  daughter  of  E,  Goodright  <L 
Uoyd  and  Others  v.  Jones  and 
Others,  E.  55  G.  5.  88 

5.  Devise  to  his  wife  for  life,  re- 
mainder to  trustees,  drc  reminder 
to  his  daughter  for  life,  remainder 
to  trustees,  Arc,  remainder  to  the 
heira  of  her  body;  andArwant  of 

fuch 
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such  issue,  remainder  over  in  fee ; 
it  being  his  will  and  meanine,  that 
after  uie  decease  of  his  wife,  his 
daughter  should  have  only  an  es- 
tate for  life,  and  that  afler  the  de* 
qease  of  his  wife  and  daughter  the 
premises  should  go  to  and  vest  in 
the  heirs  of  the  body  of  his  daugh- 
ter ;  and  for  want  of  such  issue, 
should  go  over  in  fee,  and  that 
his  daughter  should  not  have  any 
power  to  defeat  his  intent :  Held 
that  the  daughter,  notwithstanding, 
took  an  estate  tail,  and  barred  the 
remainder  over  by  suffering  a  re- 
covery.    RoCf  dem.  Thongs  v.  Bed- 
ford, M.  56  G.  3.  Page  362 
€•  Devise  to  wife  of  "  all  and  singu- 
lar my  freehold  lands,  messuages, 
and  tenements  at,  &c.  or  elsewhere 
together  with  all  my  household 
goods,  &c.  for  life,  and  after  her 
decease  then  all  the  said  estates, 
goods,  &c.  to  be  divided  among 
my  sons  (naming  five)  share  and 
share  alike :"   Held  that  the  sons 
took  a  fee  in  the  lands  after  the 
death  of  the  wife,  and  that  the 
estate  of  one  of  them  was  well  .de- 
vised to  another,  by  a  devise  "  of 
all  my  proportionable  share  which 
belongs  to  me  after  my  mother's 
death,  to  him  and  his  heirs.     Roe 
dem,  AUport  and  Others,  v.  Bacon, 
M.  56  G.  3.  366 
7«  Devise  of  testator's  reversion  to 
,L  N.  for  life,  with  power  to  joint- 
ure and  raise  portions  for  younger 
children,  remainder  to  hit  first  and 
other  sons,  &c.,  with  power  to  J. 
N.  and  those  in  remainder  during 
their    respective    possessions,    to 
make  leases  of  the  lands  in  Sussex 
and  Huntingdonshire  for  not  ex- 
ceeding 21  years,  at  the  most  rent; 
.  and  of  the  lands  in  Middlesex  and 
London  for  not  exceeding  61  years 
at  the  usual  or  other  ike  most  rent: 
Held  that  «/•  N.  might  well  lease 
the  lands  in  Midlesex  upon  a  fine, 
and  at  a  reserved  rent,  which  reat 


exceeded  the  rent  reserved  upon 
a  former  lease  in  heme  at  the  date 
of  the  will,  and  at  the  testator's 
death,  and  upon  which  lease  the 
then  lessor  had  ^so  taken  a  fine. 
Dot,  d.  Nevonham  and  Another  v. 
Creed,  M.  56  G.  3.  Page  371 

8.  Where  T.  T.  was  seised  of  a  mes- 
suage and  lands  in  a  parish,  and 
in  two  hamlets  of  the  same  parish, 
which  he  purchased  of  X.,  and  let 
to  a  tenant  at  one  entire  rent,  and 
afterwards  other  lands  were  allot- 
ted to  him  under  an  inclosure  act, 
in  lieu  of  the  said  lands,  except 
the  messuage  and  two  acres,  which 
remained  as  before,  all  which  the 
tenant  continued  to  hold  at  the 
same  rent  as  before;  and  after- 
wards T,  T,  devised  all  his  mes- 
suage, farm,  and  lands,  &c.  situate 
in  one  of  the  two  hamlets  by  name, 
in  the  said  parish  which  ne  pur- 
chased of  L, :  Held  that  the  lands 
in  the  other  hamlet  did  not  paA ; 
and  that  evidence  dehors  the  will 
to  shew  that  he  intended  to  pass 
all  the  lands  which  he  purchased 
of  Z.  was  not  admissible.    Doe  d* 
Tyrrell  v.  Lyford  and  Another, 
H.  56  G.  3.  550 

DILAPIDATIONS.  ' 

The  successor  may  have  separate 
actions  against  the  executor  of  the 
late  rector,  for  dilapidations  to  dif- 
ferent parts  of  the  rectory.  Young 
V.  Munby,  T.  55  G.  3.  183 

EAST-INDIA  COMPANY, 
See  Mandamus,  3. 


EJECTMENT. 

1 .  The  lessor  of  the  plaintiff  in  eject- 
ment cannot  release  the  acdon. 
Doe,  dem.  Byne  and  Other*,  v. 
Brewer  and  Another^  T.  55  G.  3. 

300 

2.  A  third  person  ciEmnot  defend  as 
landlord  upon  the  trial  of  an  eject- 

R  r  2  ment, 
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menty  where  it  appears  that  the 
tenant  in  possession  came  in  as 
tenant  to  lessor  of  plaintiff,  and 
paid  rent  to  him,  unaer  an  agree- 
ment that  has  expired.  Doe^  dem. 
Knight,  ▼.  Lad^  Smythef  M. 
56  G.  3.  Page  347 

ELEEMOSYNARY  CORPORA- 

TION, 

See  Mandamus,  6. 

ERROR,  WRIT  OF. 
Leave  refused  to  take  out  execution 
notwithstanding  a  writ  of  error, 
where  it  did  not  appear  but  that 
the  declaration  of  the  defendant 
that  be  would  sue  out  a  writ  of 
error  and  delay  plaintiff,  was  made 
before  any  action  pending.  An 
affidavit  to  ground  a  rule  for  leave 
to  take  out  execution  notwith- 
standing a  writ  of  error  may  be 
sworn  before  judgment  signed. 
Baskctt  V.  Barnard  and  Another,  | 
T.  55G.S.  330 

ESCAPE. 

Bail  put  in  after  the  term  in  wliicli  the 
writ  is  returnable,  is  not  an  answer 
to  an  action  against  the  sheriff  for 
an  escape,  brought  before  it  was 
put  in.  Moses  and  Another^  Assi<r- 
nceSf  Sfc.  v.  Norris,  M.  56  G.3.     397 

EVIDENCE, 

See  Devise,  8.  Settlement  by 
Hiring  and  Service,  1.  Wit- 
ness.   Pleading,  ^2. 

1 .  In  order  to  establish  a  settlement 

bv  apprenticeship,  it  was  proved 

that  the  indenture  was  only  of  one 

part,  and  that  upon  application  to 

the  pauper,  who  was  then  ill  and 

dia43BWM^&ft^i^^i'dF,  to  know  what 

hid  bcoome  of  it,  he  declared  that 

mbm  the  indenture  expired  it  was 

aKfen  to  him,  and  he  burnt  it  long 

uce ;  and  it  was  also  proved  that 

Bnqiiiry  was  mad^  of  the  executrix 

of  the  master,  who  aaid  that  she 

knew  nothing  about  it :  Held  that 


this  proof  was  sufficient  to  let  iif 
parol  evidence  of  the  contents  of 
the  indenture.  The  King  v.  The 
Inhabitants  ofMerion,  E.  55G.S. 

Page  48 
2.  In  an  action  by    a    copyholder 
against  the  lord  of  a  manor  for  a 
false  return  to  a  mandamus,  in 
which  mandamus  a  custom  was  set 
forth    in    respect    of    copyholds 
granted  for  two  lives,  that  the  sur- 
viving life  should  renew,  paj/ing  to 
the  lord  suchjine  as  should  be  set  bif 
the  homage  t  to  be  equal  to  txuo  if  ears 
improved  value,    and    not   guilty 
pleaded,  depositions   made  in  an 
ancient    suit,     instituted    against 
a  former  lord  of  the  manor  by  a 
person  who  claimed  to  be  admitted 
to  a  copyhold  for  lives,    upon  a 
custom  for  any  copyhold  tenant 
for  life  or  lives  to  change  or  fill  up 
his  lives,  paying  to  the  lord  a  rca- 
sonablefine  to  be  set  by  the  lord  or 
his  steward,  and  which  depositions 
were  made  by  witnesses  on  behalf 
of  the  said  copyholder,  were  held 
to  be  admissible  evidence  for   the 
lord,    as    depositions  of   persons 
called  on  behalf  of  a  person  stand- 
ing   in  pari  jure  with   the   now 
copyholcier,  although  it  was  not 
proved  that  the  persons  making 
Kuch   depositions  were  copyhold- 
ers, but  it  appeared  only  from  the 
depositions  themselves,  that  they 
were  such,  and  were  acquainted 
with  tlie   customs  of  the  manor. 
And  their  depositions,  supposing 
them  to  be  only  admissible  as  de- 
clarations   of  persons    deceased, 
were  not  inadmissible  on  account 
of   their  being  made   post  litem 
motaniy  because  the  same  custom 
was    not    in    controversy   in  the 
former    suit    as    in    the   present. 
Freeman  v.  PhiUipps  and  Another, 
H.56G.S.  486 

S.  In  trespass  fu,claus./regm  and  net 
guilty,  the  issue  at  the  trial  being 
m  which  of  two  counties  the  loc.  in 
fuo  was  situate,  an  exemplification 

of 


EVIDENCE. 


FOREIGN  COURT.      597 


of  the  depositions  taken  in  an  an- 
cient suit  to  perpetuate  testimony, 
to  which  plaintiff  and  defendant 
were  privies,  was  held  to  be  ad- 
missible evidence  at  the  trial, 
though  it  appeared  that  the  inter- 
rogatories upon  which  the  deposi- 
tions were  framed  were  leading 
interrogatories,  such  as  would  not 
have  been  allowed  to  be  put  at  the 
trial.  IViUiams  v.  IVtUiams,  H, 
56  G.  8.  Page  497 

4.  The  king's  proclamation,  reciting 
that  it  had  been  represented  that 
certain  outrages  had  been  com- 
mitted in  different  parts  of  certain 
counties,  and  offering  a  reward  for 
the  discovery  and  apprehension  of 
offenders,  is  admissible  evidence  to 
prove  an  introductory  averment  in 
an  information  for  a  libel,  that  di- 
vers acts  of  outrage  had  been 
committed  in  those  parts.  The 
King  V.  Sutton,  H.  56  G.  3.     5S2 

5.  So,  a  preamble  to  an  act  of  par- 
liament, reciting  the  existence  of 
such  outrages,  and  making  provi- 
sion against  them,  is  admissible  for 
the  same  purpose.  ib. 

6.  It  is  not  a  misdirection,  if  the 
Judge  refer  the  jury  to  their  own 
knowledge  of  any  particular  facts 
wliich  have  been  proved,  as  matter 
of  illustration  only,  and  not  as  mat- 
ter of  evidence.  ib. 

7.  An  introductory  averment  that 
outrages  had  been  committed  in 
and  in  the  neighbourhood  of  N,,  Is 
divisible;  so  that  it  need  not  be 
proved  that  they  were  committed 
m  both  places ;  and  fourteen  or 
fifteen  miles  from  N.  may  be  con- 
sidered in  the  neighbourhood,    ib, 

8.  An  introductory  averment  that 
the  persons  engaged  in  such  out- 
rages had  been  reputed  to  act  un- 
der the  direction  of  some  supposed 
and  unknown  person,  callea,  &c., 
does  not  necessarily  import  that 
the  person  is  an  existing  person, 
but  proof  that  he  was  a  fictitious 


person  set  up  for  the  purpose,  is 
sufficient.  Page  5S2 

EXAMINATION, 

See  JusTiCKS. 

EXECUTION, 
See  Error,  Writ  of.  » 

The  Court  refused  to  stay  execution 
after  verdict  and  judgment,  which 
was  affirmed  on  error,  until  the 
trial  of  an  indictment  for  perjury 
against  two  of  the  plaintiff's  wit- 
nesses in  the  action,  and  the  rule 
nisi  having  been  obtained  upon 
the  defendant's  own  affidavit  alone, 
they  discharged  it  with  costs. 
Warwick  v.  Bruce,  E.  SB  G.S.  140 

EXECUTOR.      • 

Although  a  person  cannot  be  charged 
as  executor  de  son  tort  while  he 
acts  under  a  power  of  attorney^ 
made  to  him  by  one  of  several  ex- 
ecutors who  has  proved  the  will, 
yet  if  he  continue  to  act  after  the 
death  of  such  executor,  he  maybe 
charged  as  executor  de  son  tort, 
though  he  act  under  the  advice  of 
another  of  the  executors  who  has 
not  proved.  Cottle  v.  E.  Aldricky 
Executor  of  C.  Aldrich,  deeeasedj 
T.  55  G.  3.  '175 

FELONY, 

See  Costs,  4. 

FIERI  FACIAS, 
See  Amcndmevt,  2 

FILIATION, 
See  Bastard. 

FOREIGN  COURT, 
See  Insurancx,  4* 

In  covenant  to  indemnify  plaintiff 

from  all  debts  due  fircm  the  late 
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partnership  of  plaintiff,  defendant, 
and  D.B.,  and  from  all  suiti,  &c. 
proof,  of  a  copy  of  the  proceed- 
ings in  a  foreign  court  in  a  suit 
there,  institutM  against  the  late 
partners  for  the  recovery  of  a  part- 
nership debt,  in  which  a  decree 
paued  against  them  for  want  of 
answer,  per  quoH  a  secjueatration 
imied  against  the  plaintiff's  estate, 
and  he  was  obliged  to  pay  the 
debt,  Ac.;  was  held  to  be  conclu- 
■ire  against  defendant,  an^  that 
defen^nt  was  not  at  liberty  to 
•hew  that  the  proceedings  were 
erroneous.  Tarleton  v.  Tai^oii, 
£.55  6.3.  Page  20 

FRAUDS,  STATUTE  OF. 
Z.,  a  Corn-factor  at  N.,  agreed  to  sell 
barley  of  the  plaintiff  to  the  de- 
fcnd^t,  to  be  delivered  at  L.'t 
warehouse  at  D.,  to  go  by  the  first 
boat  of  Z.  which  went  from  N-  U> 
D,,  at  38*.  per  quarter,  which  was  a 
higher  price  on  account  of  its  bcin)^' 
to  be  delivered  at  L.'s  expence ; 
and  the  barlev  being  then  in  ihf 
,  hands  of  T.,  the  defendant  desired 
him  to  see  it  delivered  and  mea- 
sured and  put  up  properly,  and  the 
barley  was  sent  by  L.'s  first  boal, 
and  the  invoice  delivered  to  the 
defendant,  who  recjucsted  time  tn 
nay,  but  aflerwards  refused  to  ac- 
cept the  barley ;  Held  in  assumpsit 
for  the  price  that  tliis  was  aeon- 
tract  for  the  sale  of  goods  within 
29  Car.  2.  c.  3.  J.  17.,  and  not  u 
mixed  contract  for  the  carriage  a> 
well  as  sale,  though  the  price  was 
enhanced  by  the  carriage;  and 
that  the  defendant  having  appoint- 
ed the  particular  boat,  and  having 
desired  T.  to  inspect  the  loading, 
did  not  amount  to  an  acceptance 
on  his  part.  Aiteg  v.  Emery,  T. 
65  G.  3.  K2 


FREIGHT. 

Covenant  by  charter-party  madt;  be' 
tweea  the  master  vS  the  ship  and 
the  freighter,  upon  a  voyage  from 
Liverpoolto  Maranham,  and  thence 
back  to  £.,  that  the  freighter  ahould 
pay  for  the  freight  from  L.  to  iV. 
120i.,  and  from  ilf.  to  Z,.  at  the 
rate  oi'iid.  per  M.for  cotton,  which 
should  be  delivered  at  Z,.,  such 
freieht  to  he  paid  as  follows,  viz. 
ISO?,  for  freight  of  the  outward 
cargo  to  M.,  and  as  much  cash  as 
might  be  found  necessary  for  the 
vessel's  disbursements  in  M.,  w 
be  advanced  by  the  freighter,  his 
agents  or  assigns,  to  the  master, 
when  required,  free  from  interest 
and  commission,  at  the  current 
exchange  of  the  place,  and  the  re- 
siduc  of  such  freight  to  be  paid  on 
delivery  of  the  cargo  in  L.  The 
ship  arrived  at  M.,  where  the  12(V. 
outward  freight,  and  also  192'.  for 
the  necessary  disbursements  of  the 
ship,  were  paid  or  advanced  by  the 
freighter  to  the  master;  and  the 
ship  received  her  homeward  cargo 
ana  sailed  for  L.,  but  was  lost  by 
capture :  Held  that  the  freiehter 
was  not  entitled  to  recover  oa^ 
the  192/.  De  Silvak  v.  Kendaii, 
E.  55  G.  3.  Page  37 

GENERAL  AVERAGE, 
jSfc  Insurahcb,  3,4. 

HEIRS, 
Ste  Warhastv. 

HOUSE  OF  COjMMONS, 
See  Costs,  3. 

IMPORTATION, 

See  Wool. 

IMPRISONMENT, 
See  Abmy. 


INDICTMENT. 


INSURANCE. 
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.INDICTMENT. 

See  Certiorari^  1»  2.  Costs,  2.  4. 
Nuisance,  I,  2.    Sentence. 

1.  In  an  indictment  for  a  libel  against 
W.  S.y  omitting  to  allege  that  the 
defendant  pumished  it  *'  of  and 
ctmceming  W.  S.,*'  held  that  such 
omission  was  not  supplied  by  its 
being  alleged  in  the  introductory 
part,  '^  that  the  defendant  intended 
to  vilify  fV,  S.f  he  having  been 
mayor  of,  &c.,  and  to  cause  it  to 
be  oelieved  that  as  such  mayor  he 
had  practised  corruption,  and  been 
guilty  of  abuse  in  respect  to  grant- 
mg  a  licence  to  one  J,  L.  to  retail 
beer,"  &c.,  and  concluding  *^  to 
the  injury  and  disgrace  of  W.  <S." 
&c. ;  although  the  innuendos  point- 
ed the  different  parts  of  the  libel 
to  W.  S.  and  to  J.  £..,  and  to  the 
granting  the  licence.  The  King 
V.  Marsden^  E.  55  G.  3.  Page  163 

2.  Indictment  against  a  miller,  charg- 
ing in  the  same  count  that  he  re- 
ceived two  separate  parcels  of 
barley,  each  of  four  bushels  to  be 

§roimd  at  his  mill,  and  that  he 
elivered  three  busheb  46  lb.  of 
oatmeal  and  barley  meal  mixed, 
oUier  and  different  than  the  pro- 
duce of  the  said  four  bushels,  is  ill 
for  the  uncertainty  to  which  of 
the  four  bushels  it  relates.  The 
indictment  is  also  ill  if  it  do  not 
shew  a  certain  place  where  the 
defendant  received  the  barley  to 
grind.  The  King  v.  Haynesy  T. 
55  G.  3.  214 

3.  Indictment  does  not  lie  against  a 
miller  for  receiving  good  barley  to 
grind  at  his  mill,  and  delivering  a 
mixture  of  oat  and  ^barley  meal 
different  from  the  produce  of  the 
barley,  and  which  is  musty  and 
uAwbolesome.  ^  ib* 


INNKEEPER. 

An  innkeeper  is  not  answerable  for 
the  gooos  of  his  guest,  which  ara 
lost  through  the  negligence  of  the 
^est,  out  of  a  private  room  in  the 
mn  chosen  bv  the  guest  for  the  pur- 
pose of  exhibiting  to  his  customers 
nis  goods  for  sale,  the  use  of  which 
room  was  granted  by  the  innkeeper 
who  at  tne  same  tune  told  the 
ffuest  that  there  was  a  key  and 
that  he  might  lock  the  door,  which 
he  neglected  to  do*  Burgess  v. 
Clements,  T.  55  G.  S.     Page  S06 

INNUENDO. 
See  IndictmxnTi  1. 

INSURANCE. 
See  Premium,  Return  of. 

1.  Where  a  ship,  being  undler  con* 
duct  of  a  pilot,  in  her  course  up 
the  river  to  Liverpool^  waSytigainst 
the  advice  of  the  master  fiistaMd 
at  the  pier  of  the  dock-basm,  by  a 
rope  to  the  shore,  and  left  there, 
and  she  took  the  ground,  and  when 

.  the  tide  lefl  her,  fell  over  on  her 
side  and  bilged,  in  consequence  of 
which  when  the  tide  rose  she  filled 
with  water,  and  the  goods  were 
wetted  and  damaged:  Held  that 
this  was  a  stranding  to  entitle  the 
^  assured  to  recover  for  an  average 
loss  upon  the  goods-  Carruthers 
V.  Sydebothamy  E.  55  G.  8.        77 

2.  The  assured  shall^ot  be  prevented 
from  recovering  against  the  under- 
writer an  average  loss  upon  a  da^ 
mage  by  straiKung  occasioned  by 
the  neglect  of  a  Liverpool  pilot, 
appointed  under  stat.  37  G.S.  c.78., 
while  the  ship  is  under  his  con- 
duct, iff. 

3.  The  wages  and  provisions  of  Uie 
the  crew,  while  a  ship  remained  in 
port,  whither  she  was  compelled 
to  go  for  the  safety  of  ship  and 
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cargo,  in  order  to  repair  a  damage  ] 
occasioned  by  tempest,  were  held 
not  to  be  the  subject  of  general 
average;  nor  the  expences  of  such 
.  'repair;  nor  the  wages  and  pro- 
visions of  the  crew  during  her 
detention  in  port,  to  which  she 
returned,  and  was  detained  there 
on  account  of  adverse  winds  and 
tempest;  nor  the  damage  occa- 
sioned to  the  ship  and  tackle,  by 
standing  out  to  sea  with  a  pr^ss  of 
sail  in  tempestuous  weather,  which 
press  of  sail  was  necessary  for  that 
purpose,  in  order  to  avoid  an  im- 
pending peril  of  being  driven  on 
shore  ana  stranded.  Power  and 
Another  v.  Whitmorey  E.  55  G.  3. 

Page  HI 

4.  The  insurer  of  goods  to  a  foreign 
country  is  not  liable  to  indemnify 
the  assured  (a  subject  of  that 
country,)  who  is  obliged  by  the 
decree  of  a  court  there,  to  pay 
contribution  to  a  general  average, 
which  by  the  law  of  this  country 
could  not  have  been  demanded, 
where  it  does  not  appear  that  the 
parties  contracted  upon  the  footing 
of  some  usage  among  merchants, 
obtaining  in  the  foreign  country, 
to  treat  the  same  as  general 
average,  but  such  usage  is  to  be 
collected  merely  from  the  recitals 
and  assumption  made  in  the  de- 
cree. 141 

5.  An  abandonment  offered  to  be 
made  by  the  assured  to  the  under- 
writer,  upon  intelligence  brought 

.  of  the  capture  of  the  goods  in- 
sured, which  the  underwriter  re- 
fused to  accept,  was  held  not  to 
entitle  the  assured  to  recover  as 
for  a  total  loss,  where  before 
action  brought,  the  goods  were 
recaptured  and  arrived  at  the 
place  of  destination,  by  which  a 
partial  loss  only  was  sustained; 
for  the  assured  can  only  recover 
an  indemnity  for  such  loss  as  he 
has  sustained  at  the  time  of  action 


brought.       Patterson    v.  RitchUf 
M.  56  G.  S.  Page  393 

6.  The  striking  o£  a  ship  on  a  rock, 
where  she  remained  a  minute  and 
a  half,  and  was  laid  on  ker  beam 
ends,  was  held  not  to  constitute  a 
stranding  within  the  meaning  of 
that  term  in  a  policy  of  assurance. 
M^  Dough  v.  the  Royal  Exchange 
Assurance  Company^  H.  56  G.$. 

503 

7.  An  abandonment  made  after  cap- 
ture, under  circumstances  which 
would  entitle  the  assured  at  the 
time  to  recover  as  for  a  total  loss, 
is  not  defeated  so  as  to  become  an 
average  loss  only,  by  the  mere 
restitution  and  return  of  the  ship's 
hull,  before  action  brought,  if  me 
restitution  be  under  such  condition 
as  to  make  it  uncertain  whether 
the  assured  may  not  have  to  pay 
more  than  its  worth :  as  where  a 
ship    insured    from  Liverpool  to 
Sierra  LeonCy  was  capturea,  plun- 
dered, her  guns,  stores,   papers, 
and  instruments  taken  away,  and 
the  voyage  lost,  and  was  carried 
to  Fayaly  where  proceedings  were 
instituted  in  the  Admiralty  Court, 
and  sentence  was  pronounced  in 
favour  of  the  assured ;  but  appeal 
was  made  against  such  sentence, 
and  the  assured  abandoned,  which 
abandonment  the  underwriter  re- 
fused to  accept  and  afterwards  the 
remainder  of  her  cargo  was  sold 
at  Fayalf  and  the  law  expences 
paid  thereout,  and  the  rest  left  as 
a  deposit  to  answer  the  event  of 
the  appeal,  in  order  to  obtain  the 
release  of  the  ship,  and  afterwards 
the  ship  returned  to  Liverpool: 
Held  that  the  assured  might  re- 
cover for  a  total  loss  in  an  action 
brought  afler  the  ship's  return  to 
Liverpool.    M^Iverv,  Henderson, 
M,  56  6r.  S.  576 


JUDGMENT, 
See  FaACTXCB;  h 


JURY. 


LEASE. 

JURY. 

Where  a  comniDn  jury  panel  was  re- 
turned, together  with  a  Bpecial 
jury  panel,  and  no  special  juryman 
appearing,  the  cause  was  tried 
by  a  common  jury,  the  trial  was 
set  aaide.  Holt  t.  Meddowcrofi, 
H.  56  G.  S.  Page  #67 

JUSTICES. 

An  order  of  removal  made  by  two 
justices,  upon  the  examination  of 
the  pauper  taken  by  one  of  them, 
pursuant  to  stat.  49  6. 3.  c.  1 24.  j.  4. 
need  not  state  tlie  special  circum- 
stances of  taking  the  examination, 
Ac.  The  King  V.  Souih  Lt/nn, 
AU  Saintt,  M.  56  G.  3.  35* 

LEASE. 

1.  A  lease  for  years  in  consideration 
of  a  sum  certain,  and  at  a  pepper- 
corn rent,  does  not  reauire  an  ad 
valorem  stamp.  Roe  aem,  Larkin 
V.  ChetthaiU  and  Another,  E. 
55  G.  3.  23 

2.  Lease  of  lands  by  indentore  for 
21  years,  with  proviso  that  it 
should  he  determinable,  by  lessee 
or  lessor,  at  the  end  of  the  first  7 
or  14  years,  and  memorandum, 
indorsed  six  years  after  the  exe- 
cution of  the  lease,  "  of  its  being 
agreed  between  the  parties  pre- 
viously to  the  execution,  tliat  the 
lessor  shall  not  dispossess  nor 
cause  the  lessee  to  be  dispossessed 
of  the  said  estate,  but  to  have  it 
for  the  term  of  21  years  from  this 
present  time ;"  which  memorandum 
was  signed  by  the  parties,  and 
stamped  with  a  lease  stamp,  but 
not  sealed:  Held  that  the  lessor 
might,  notwithstanding,  determine 
the  lease  at  the  end  of  the  first  14 
years ;  for  the  memorandum  did 
not  operate  as  a  new  lease  and 
surrender  of  the  first  lease.  Good' 
right  dem,  Nieholh  i.  Mark,  E. 
55G.3.  30 


3.  Lease  for  years  bv  indenture  ren- 
dering rent  and  lessee  covenants 
with  lessor  that  he  will  pav  the 
rent,  and  will  not  assign  without 
leave  of  lessoi*,  provided  that  if  the 
rent  be  in  arrear,  or  if  all  or  any 
of  the  covenants  herinafter  con- 
tained on  the  part  of  Uie  lessee 
shall  be  broken,  it  shall  be  lawflil 
for  lessor  to  re-enter;  and  there 
were  no  covenants  on  the  part  of 
the  lessee  after  the  proviso,  but 
only  a  covenant  by  lessor  that 
lessee  paying,  Sec  and  performing 
all  and  every  the  covenants  herein' 
before  contained  on  his  part  to 
be  performed,  &c.  should  quietly 
enjoy  1  Held  that  lessor  could 
not  re-enter  for  breach  of  the 
covenant   not  to  assign,   for  the 

Jroviso  is  restrained  by  the  word 
ereinafter  to  subsequent  core- 
nants,  and  though  there  were  none 
such,  yet  the  Court  could  not 
reject  the  word.  Dot  d.  i^peiietK 
V.  Godwin  and  Othert,  T.  55  £r.9. 
P^265 

LIBEL, 
See  Evidence,  4.    Indjctmkht,  1. 

LICENCE. 

1.  A  ship  which  is  sent  to  a  ^ace 
within  the  tunits  of  the  S.  S.  Com- 
pany's cliarter,  in  order  to  bring 
home  part  of  a  return  cargo  of 
another  ship,  is  not  protected  1^ 
the  licence  granted  by  the  S.  S. 
Company  to  that  other  ilup. 
Coviie  and  Others  v.  Barber,  £. 
55  G.3.  16 

2.  A.  licence  granted  by  the  S.S. 
Company  caimot  operate  ratro- 
spectively.  >(, 

LIMITATION  OF  ACTIONS, 
5m  Abut. 
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602         LIMITATIONS. 
LIMITATIONS,  STATUTE  OF. 

la  assumpgit  for  moaey  due  on  sn 
accountable  lecetpt,  plaind^  in 
order  to  take  the  caw  out  of  the 
■tatute  of  limitationa,  called  a  wit- 
neu,  who  proved  that  he  called  on 
defendant,  and  shewed  him  the 
receipt,  and  aaked  him  if  he  knew 
utj  UiiDg  of  it,  to.  which  defend- 
ant answered  that  he  knew  all 
•bout  it ;  witaeu  then  aaked  him 
for  the  amount ;  to  which  he  an- 
iwered,  it  was  not  worth  a  penny  ; 
be  should  never  pay  it ;  that  it  was 
his  sigvatiu'e,  but  that  he  never 
had  and  never  would  pay  it,  "  and 
besides,"  he  added,  "  it  is  out  of 
date,  and  no  law  shall  make  me 
pay  it :"  Held  that  this  evidence 
was  insufficient  to  charge  the  de- 
fendant with  it,  for  there  was  no 
acknowledgment,  but  the  contrary, 
that  the  debt  ever  exiBted.  Raw- 
croft  V.  Lomas,  H.  56  G.  3.  P.  *57 

HVERPOOL, 
See  Costs,  4. 

MANOAMUS. 

1.  Where  a  copyhold  tenant  was 
forbid  by  the  lord  to  cut  under- 
wood upon  the  copyhold  without 
the  lord^B  licence,  the  C»urt  grant- 
ed a  mandamus  to  the  lord  to 
pennit  him  to  inspect  the  court- 
rolls  so  far  as  related  to  the  cutting 
of  underwood,  after  application  to 

•    and  refusal  by  the  lord,  although 

there  was  not  any  suit  depending. 

The  King  v.  Tower,  E.  55  G.  3. 

161 

S.  Although  a  mandamus  does  not 
lie  to  the  churchwardens  to  make 
a  church-rate,  yet  it  lies  to  the 
-churchwardens,  Ac.  of  two  united 
parishes, under itat.  10  Ann.  c.W., 
to  assemble  a  meeting,  pursuant  to 
s.  24v  for  the  purpose  of  agreeing 
upon  and  ascertaming  the  monies 


MANDAMUS, 


•nd  rates  to  be  assessed  for  the  re- 
pair of  the  church  of  one  of  those 
parishes.  The  Kixg  v.  The  Church- 
wardent  andOverteeri  of  the  Poor 
qfSi.MargareiandSt.JoAn,  WtA- 
mtnifer,  T.  S5G.3.  P^250 

3.  Where  the  Court  of  Directors  of 
the  Eaii'lndia  Company  sent  to 
the  board  of  controul  for  theii  ap- 
proval, a  draft  of  a  dispatch  direct- 
ing pavment  to  be  made  to  H^ 
formerlv  commissary  of  grain  to 
the  Indian  army,  for  a  quantity  of 
rice  belonging  to  H.,  and  taken  by 
the  commander-in-chief  for  the 
use  of  the  anny,  (for  the  havii^of 
which  rice  in  tus  possessimi  H.  was 
dismissed  by  the  Court  of  Direct- 
on,  as  beii^  contni^  to  the  exist' 
ing  regulations,)  ana  the  board  ol 
controul  altered  the  draft  of  the 
dispatch  by  substituting  a  diffnent 
ana  higher  rate  of  payment  to  H. 
than  mat  proposed  hv  the  Comt 
of  Directors,  which  tKe  Court  ^ 
Directors  refused  to  transmit  to 
India,  denying  the  authority  of  the 
board  of  controul  to  make  the  al- 
teration ;  upon  a  rule  for  a  manda- 
mus to  the  Court  of  Directors  to 
transmit  the  altered  dispatch,  held 
that  this  alteration  made  by  the 
board  wasnot  within  SS  G,  3.  t.  52. 
1, 17-1  by  which  die  board  are  prohi- 
bited from  directing  the  increase  of 
the  established  salaries,  allowances, 
or  emoluments  of  any  goventoT  or 
other  officer  in  the  Company's  ser- 
vice, unless  proposed  by  the  Di- 
rectors ;  or  within  a.  18.,  by  which 
the  board  are  prohibited  mtm  di- 
recting the  payment  of  any  extra- 
ordinary allowance  or  gratuitr  to 
any  person  on  any  account  wiut- 
ever,  to  any  greater  amount  than 
proposed  by  uie  Directors.  And 
whether  it  be  within  t.  16-,  by 
which  the  board  have  authority  to 
issue  orders  which  relate  to  the 
civil  or  militi;^  government  mr  re- 
venues only,  IB  a  matter  to  be  de- 


MANDAMUS. 


MANOR. 


eo^ 


termined  by  appeal  to  the  privy 
council,  and  not  by  this  Court; 
but  the  Court  enlarged  the  rule  to 
give  the  Directors  an  opportunity 
to  make  such  appM.  The  King 
V.  The  Court  of  Directors  of  the 
East' India  Company,  T.  55  G.  3. 

Page  279 

4.  Mandamus  does  not  lie  to  restore 
the  clerk  and  treasurer  of  the 
guardians  of  the  poor  of  St.  M- 
cholas,  Rochester.  The  King  v. 
Guardians  of  St,  Nicholas,  Roches- 
ter, T.  55  G.  3.  324 

5.  Where  an  order  of  removal  from 
a  township  in  Yorkshire  to  a  parish 
in  Middlesex  was  executed  on  the 
12th  o^Januartf,  and  the  Yorkshire 
Epiphany  sessions  were  holden  on 
the  ISthy  and  the  parish  did  not 
appeal  until  the  Easter  sessions, 
when  the  justices  refused  to  re- 
ceive the  appeal,  this  Court  would 
not  grant  a  mandamus  to  the  jus- 
tices to  receive  the  appeal,  it  ap- 
pearing that  the  appellants  were 
not  ready  to  enter  and  try  their 
appeal  at  the  Easier  sessions,  but 
only  to  enter  and  respite.  The 
King  v.  The  Justices  of  the  West 
Riding  of  York,  T.  55  G.  3.     327 

6.  Where  the  founder  of  an  elee- 
mosynary corporation  by  deed, 
2SEliz.,  made  by  virtue  of  an  act 
of  parliament,  granted  that  the 
same  should  be  for  the  sustentation 
of  poor,  needy,  and  impotent  peo- 
ple, and  especially  of  such  as  should 
be  maimed  in  the  wars  in  the -ser- 
vice of  her  majesty,  to  consist  of  a 
master  and  twelve  brethren,  to  be 
appointed  by  him  and  his  heirs,  and 
that  it  should  be  governed  by  such 
rules  and  ordinances  as  were  an- 
nexed, or  at  any  time  thereafter 
should  be  made  by  him ;  and  after- 
wards he  made  certain  ordinances, 
viz.  that  the  people  of  certain 
towns  and  lordships  should  be  pre- 
ferred to  the  places  aforesaid  before 
any  other,  according  to  a  certain 


rotation,  and  that  the  Bishop,  Dean, 
and     Archdeacon    of    Worcester 
should  be  visitors,  and  should  cor- 
rect, punish,  and  reform  all  abuses 
and  offences  to  be  committed  by 
the  master  and  brethren,  and  see 
that  his  ordinance  trulj  executed 
according  to  its  meamn^;  and  af- 
terwards the  heir  of  the  founder, 
upon  a  vacancy  of  one  of  the  bre- 
thren, appointed  a  jperson  to  suc- 
ceed who  was  a  soldier  maimed  in 
the  wars,  and  poor  and  impotent, 
but  not  belonging  to  either  of  the 
towns  or  lordships  mentioned  in 
the  rotation,    against  which  ap- 
pointment three  persons  belonging 
to  the  town  next  in  the  order  of 
rotation,  who  were  poor  and  impo- 
tent, and  some  of  them  wounaed 
in  the  service,  appealed  to  the  vi- 
sitors, on  the  ground  that  the  ap- 
pointee was  ineligible,   and  that 
there  were  others  beside  them- 
selves belonging  to  the  said  town, 
who  were  eligible :  Held  that  such 
appeal  well  lay,  and  therefore  the 
Court  grantedf  a  mandamus  to  the 
visitors,  who  had  heard  the  evi- 
dence in  such  appeal,  but  declined 
to  act  therein,  to  proceed  and  de- 
termine the  appeal.     The  King  v. 
The  Bishop    of   Worcester    and 
Others,  M.  ^  G.  3.        Page  415 

MAINTENANCE,  ORDER  OF, 
See  Bastaed. 

MANOR, 

See  Evidence,  2.  Makpamus,  1 . 

The  lord  of  a  manor  has  no  riyht  to 
enter  on  a  copyhold  of  inhtntmice 
and  cut  timber  for  his  ovn  yse, 
leaving  sufficient  for  boiet  ^nd 
estovers,  if  there  be  no  puiUMn  in 
the  manor.  Wkiieehurch  v.  Hoi' 
voorthy,  M,  56  G.  3.  340 


MASTER 


WH  NEW  TRIAL. 

MASTER  AND  SERVANT, 
See  Thovek. 

MEMORANDUM, 

Ste  Lease,  Z. 

MILLER, 

See  Indictuxkt,  2,  5. 

MISDIRECTION. 

It  u  not  a  nuMUreclion;  if  the  Judge 
refer  the  jury  to  their  own  know- 
ledge of  any  particular  facta  which 
hare  been  proved,  as  matter  of  il> 
lustradon  only,  and  not  at  matter 
of  evidence.  The  King  v.  Sutton, 
H.S6G.S.  Page  532 

MISNOMER, 
See  Practice,  5- 

MONEY  HAD  AND  RECEIVED, 
See  Partners,  2. 

MURDER, 

See  Certiorari,  1. 

MUTINY, 

See  Army. 

NEW  TRIAL. 

1.  In  Im  action  brought  under  the 
Chancellor'*  order,  a  new  trial 
may  be  moved  for  in  the  court 
where  die  action  is  depending, 
though  the  action  could  not  be 
SuBtamed  without  the  aid  of  the 
Chancellor's  order.  Carslairi  and 
Olhert,  Attigneet  ofKeniington  and 
Otkert,  Bankrvptt,  v.  Stein  and 
Otkert,  T.S5G.S. .  192 

S.  New  trial  refused  after  verdict  for 
defendant,  upon  not  ^ilty  to  an  I 
indictment  lor   a  nuisance  to  a 
highway.      The  King  v.  Mann, 
M.56G.S.  387  I 


NOTICE, 
See  Bills  of  Exchange,  ?, 

NUISANCE. 

See  Action  on  th3  Case^    Niw 

Trial,  2. 

1.  A  person  may  be  indicted  for  un- 
lawfully and  injuriously  carrying  a 
child  infected  with  the  smaJl-psx 
along  a  public  highway,  in  which 
persons  are  passmg,  and  near  to 
the  habitations  of  the  king's  si^ 
jects.  The  King  v.  VmUandiBo, 
E.  55  G.  S.  Page  73 

2.  It  is  an  indictable  oSience  for  an 
apothecary  unlaafidlu  and  ituuri- 
oiulo  to  inoculate  children  wita  the 
small-pox,  and  while  tbey  arc  sick 
of  it,  unltitefidly  and  iiyurioudif  to 
cause  them  to  he  carried  along  a 
public  street.  The  King  v.  Bur- 
nett, T.  6S  G.  3.  272 

ORDER  OF  REMOVAL, 

See  JusTicifl.    Ssttlbhxkt  it 

Hiring  and  Sbrticx,  1. 

OVERSEERS, 
See  AssDMFiiT. 
An  appointment  by  two  justices  of 
overseers  of  the  poor,  m^  be  re- 
moved into  thia  court  by  certiorari, 
without  appealing  againat  it  to  the 
quarter  sessions,  and  tins  court 
will  go  into  the  queatioo  upon  affi- 
davit, whether  the  place  for  which 
the  appointment  is  made  be  a 
township  or  nil,  and  if  it  ^pear 
by  the  affidavita  that  it  ia  not,  and 
be  not  stated  to  be  such,  or  thu  it 
is  reputed  to  be  such,  the  Court 
will  quash  the  ^p<Hntment.  The 
King  V.  The  InhabiiatOt  of  Stand. 
ardHUf,  M.  56G.3.  378 


PARTNEES. 


PLEADING. 


POOR-RATE. 


605 


PARTNERS, 
See  Witness,  2. 

1.  If  the  names  of  two  partners  in 
trade  appear  (among  others)  on 
the  certificate  of  registry,  as  own- 
ers of  a  ship,  the  registry  acts  do 
not  prevent  the  shewing  how  and 
in.  what  proportions  the  several 
owners  are  respectively  entitled, 
and  though  the  partners  may  derive 
title  under  different  conveyances, 
yet  if  their  shares  were  purchased 
with  the  partnership  funds,  and 
treated  by  tiiem  as  partnership 
property,  and  the  partners  become 
bankrupt,  these  shares  will  be  con- 
sidered as  the  joint  property.  Ex 
j)arte  Jones  afuC  Others^  H.  56  G.  3. 

Page  450 

^  In  assumpsit  against  one  of  several 
partners  for  not  delivering  goods 
with  a  count  for  money  had  and  re- 
ceived, to  which  defendant  pleaded 
that  the  promises  were  made  jointly 
with  A.  and  B,  it  appeared  that 

.  defendant  being  partner  with  A, 
and  B.  made  the  contract  indivi- 
dually, though  in  the  name  of  the 
partnership,  and  for  the  sale  of 
partnership  property,  and  that  in 
fraud  of  his  partners  he  received 
-the  money  to  his  own  use,  though 
the  bill  drawn  by  him  for  the  mo- 
ney was  in  the  partnership  name : 
Held  that  pUiintiff  might  recover 
the  money  so  received  under  the 
common  count.  Hudson  and  An" 
other  V.  Robinson,  H.  56  G.  8.  476 

PILOT, 

See  Insurakcb,  1,  2. 

PLEADING, 

See  Bills  of  Exchange,  1 — 6* 
Evidence,  7,  8.  Partners,  2. 
Release,  2.    Variance,  1,2,3. 

I.  If  a  bail-bond  be  dated  and  made 
aftet  the  return  of  the  writ^  the 


defendant  may  avoid  it  on  non  esi 

Jactum.    Thompson  v.  Rocky  M.66. 

G.3.  Page  338 

2.  If  plaintiff  declares  against  the 
sheriff  for  a  false  return  of  nulla 
bona  to  Bft.fa.  against  the  goods 
of  R.  and  J.  S.J  and  alleges  that 
"  although  R.  and  J.  S.  had  goods, 
&c.  within  his  bailiwick,  &c.  yet 
defendant,"  &c. ;  this  alle^tion  is 
sustained,  though  plaintiff  do  not 
prove  that  R.  S.  had  any  goods ; 
for  it  is  severable  that  both  or  either 
of  them  had  goods,  &c.  Jop.es  v.  Sir 
PV.  Clayton,  M.56G.S.  349 

3.  A  way  of  necessity  cannot  be 
pleaded  generally,  without  shew- 
mg  the  manner  in  which  the  land» 
over  which  the  way  is  claimed,  ia 
charged  with  it.  BuUardv.  Hat" 
rison,  M.56.  G.3.  387 

POLICY, 
See  Premium,  Return  or. 

POOR, 

See  Assumpsit. 

POOR-RATE. 

1.  The  trustees  under  the  will  of  a 
person  seised  in  fee  of  two  third 
parts  of  a  manor,  subject  to  certain 
leases  to  a  company  of  adventurers 
of  the  mines  of  lead,  tin,  and  copper 
ore,  and  other  minerals,  under  the 
moors,  commons,  or  wastes  of  the 
manor,  at  a  rent  certain,  are  not 
rateable  to  the  relief  of  the  poor 
for  such  rent;  and  therefore  a  rate 
by  which  they  were  rated  in  one 
gross  sum  for  such  rent,  and  also 
m  respect  of  their  being  owners 
and  occupiers  of  the  moors,  com- 
mons, ana  wastes  within  the  manor, 
was  held  iU.  The  King  v.  Wdbank 
and  Others,  T.  55  G.  3.  222 

2.  A  canteen  in  barracks  demised  to 
B,  by  the  barrack«board  for  a  year, 
at  a  rent  of  15/.  for  the  canteeaand 
buildings,  and  also  the  farther  sum 

of 


60t>  PRACTICE. 

of  51(M.  for  the  privil^e  of  jiaing 
the  same  as  a  canteen,  and  selling 
therein  provistonB  and  liquon,  &c. 
usually  told  by  sutlers,  with  power 
of  dutresB  for  the  aggregate  sum, 
was  held  to  be  one  endre  rent  for 
the  canteen;  and  therefore  B.vas 
held  ntteable  to  the  relief  of  the 
poor  as  DCCU[Her  of  the  canteen, 
in  respftct  of  the  5251.  aggregate 
rent,  and  not  merely  in  reipect  of 
the  151.  The  King  v.  Bradford, 
T.55G.S.  Page  317 

POUNDAGE, 

See  Sheriff. 

POWER. 
See  Devise,  7. 

PRACTICE. 

5m  Bail,  1,  2.    Certiorari.    Es- 
CAFZ.    Jury. 

1.  In  order  to  obtain  leave  to  enter 
up  judgment  on  an  old  warrant  of 
attomer,  it  must  be  awom,  tliat 
the  defendant  was  alive  on  a  da^ 
in  ftill  tenu;  the  essoign  day  la 
not  mfficient.  Eyki  v.  Warren, 
T.  65  O.  3.  174- 

2.  When  in  proceedings  by  original 
against  four,  the  venue  is  changed 
into  a  county  palatine  on  the  ap. 
plication  of  ttireeof  the  defendants, 
who  appear  separately  by  one  at- 
torney, and  undertalce  not  to  as- 
sign the  want  of  an  original  for 
error,  the  Court  will  require  a  si> 
milar  undertaking  from  the  fourth^ 
who  has  appeared  by  a  different 
attorney.  Eodei  and  Another  v. 
McBmd  and  three  Others,  T. 
56Q.i.  23S 

. .  3.  Atfdant  of  d^t,  "  that  defend- 
ant  is  indebted  to  plaintiff  in  QOOOl. 
tfoaabond,  beanng  date,  &c.  and 


PREMIUM,  RETUflN  OF. 

made  and  entered  into  by  defend- 
ant to  plaintiff  in  the  penkl  sum  of 
25,0(X»."  without  shewing  the  con- 
dition of  the  bond,  is  insufficient; 
and  the  Court  discharged  defend- 
ant on  common  bail.  Botanqaa 
andOthert,&c.v.  FUHs,  T.  55G.S. 
Pa^eSSO 

4.  The  year  being  in  figures  m  the 
English  notice  does  not  make  the  - 
service  of  the  process  irr^ulsr. 
Butler  V.  CoA«i,  T.  5SG.S.    335 

5.  Defendant  discharged  on  common 
bail,  and  notice  of  declaration  set 
aside,  on  the  ground  of  a  miin 


1  the  Christian  i 


,  upon 


application  made  before  the  time 
for  pleading  in  abatement  expired. 
Smith  V.  Innes,  M.  53  G.  S.     360 

6.  Service  of  a  latitat  directed  to  the 
sheriff  of  Sarrey,  at  JJatnm's  cof- 
fee-house in  the  city  of  London,  ic 
irregular,  and  the  Court  will  set  it 
aside.  Seeus  if  there  be  a  doubt 
as  to  the  confines.  Chaier.  Joutt 
M.  56  G.  3.  412 

7.  The  sheriff  may  be  ruled  to  bring 
in  the  body  on  the  same  day  that 
he  returns  cepi  corpus,  if  the  time 
for  putting  in  bail  has  expired. 
The  King  v.  TXe  Sheriff-  of  Mid- 
dlesex, in  a  Cause  of  Pmehety. 
Lieven,  M.  56G.S.  427 

PREAMBLE, 
See  EviDENCs,  5. 

PREMIUM,  RETURN  OF. 
The  assured  were  held  not  endtlrd 
to  a  return  of  premium  upon  a  po- 
licy at  and  from  a  place  within  the 
limits  of  the  South-Sea  Company's 
charter,  the  ship  being  without  s 
licence  from  the  S.  S.  Company  st 
the  commencement  of  the  ridi, 
and  up  to  the  time  of  her  loss,  al> 
though  the  assured  procured  a  li- 
cence as  soon  as  they  could,  aod 
b^bfc 


PRIZE-MONEY, 


QUO  WARRANTO.     607 


before  they  knew  of  her  loss>  and  | 
the  licence  was  mAde  to  relate  to 
a    time    antecedent  to  the  loss. 
Cowie  and  Others  v.  Barbery  E. 
5SG.S.  Page  16 

PRIVILEGE. 

An  attorney  sued  by  biU  jointly  with 
a  person  having  privilege  of  par- 
liament does  not  lose  his  privilege. 
Ramsbottom  and  Others  v.  //ar- 
court  and  Bawden,  H.  56  G.  S. 

585 

PRIZE-MONEY. 

1.  The  Kmg's  warrant  of  the  26th  of 
June  1800y  for  the  distribution  of 
prize  taken  in  the  expedition  to 
the  Texelf  did  not  intend  to  autho- 
rize the  two  commanders  in  chief, 
and  the  flag  and  general  officers, 
or  such  of  them  as  could  conveni- 
ently be  assembled,  to  determine 
or  to  refer  to  the  determination  of 
others,  the  rieht  of  a  Bsls  officer 
claiming  his  share  of  the  distribu- 
tion, as  being  the  naval  commander 
in  chief  at  the  time  of  the  capture. 
Lord  Viscount  Duncan,  Executor 
of  Lord  Viscount  Duncan,  deceased, 
V.  Mitchell,  Administrator  of  Sir 
A.  Mitchell,  deceased,  E.  55  G.  8. 

105 

2.  Where  an  admiral,  appointed  to 
the  command  of  an  expedition  from 
this  country  was  instructed  to  put 
himself  and  his  fleet  under  the 
command  of  the  admiral  command- 
ing the  station,  if  his  co-operation 
should  be  necessary,  and  did  ac- 
cordingly put  himself  and  his  fleet 
under  such  command,  and  was  di- 
rected by  the  admiral  of  the  sta- 
tion, wmlst  he  remained  with  him 
to  consider  himself  under  his  com- 
mand, and  to  attend  to  all  orders 
and  signals  whilst  the  fleets  were 
on  the  same  station,  and  the  admi- 
ral of  t^  station  did  several  acts 


forwarding  the  objects  of  the  ex][MB- 
dition,  and  issued  orders  relatmg 
thereto,  but  in  consequence  of  iU 
health  left  the  station  with  the 
ships  under  his  command,  and  sailed 
for  En^and,  and  at  the  time  when 
the  enemy's  fleet  agreed  to  surren- 
der was  out  of  sight,  and  not  in  a 
situation  to  have  afforded  the  least 
assistance,  and  the  enemy's  fleet 
surrendered  the  day  after  he  sailed : 
Held  that  the  admiral  of  the  station 
was  not  entitled  to  his  share  of  dis- 
tribution of  prize  as  commander-in- 
chief  of  the  expedition  at  the  time 
of  the  capture,  but  that  the  admi- 
ral appointed  to  the  command  of  it. 
was.    Jb.  Page  105 

PROCLAMATION, 
See  EviDEKCB,  4. 

PROMISSORY  NOTES, 

See  Variance,  3. 

A  note  promising  to  pay  J.F.  or 
order  a  sum  certain,  the  amount 
of  the  purchase-money  of  a  quan- 
tity of  fir  belonging  to  H;  with  an 
inaorsement  thereon  at  tiie  time  of 
making  the  note,  that  it  was  given 
on  condition  that  it  should  be  void 
if  any  dispute  should  arise  between 
H.  and  JV.  respecting  the  fir,  was 
held  not  to  be  a  promissory  note 
within  Stat.  3  &  4  Ann.  c.  9.  Hart- 
ley  v.  Wilkinson  and  Another^  E, 
55  G.3.  25 

PROMOTIONS,  449,  450. 

QUO  WARRANTO. 

Upoft  an  application  for  a  quo  war- 
ranto information,  Bugsestine  that 
the  defendants  were  electea  con- 
trary to  the  provisions  of  a  particular 

charter. 


60S 


RELEASE. 


SALVAGE. 


charter,  thenffidavitmust  state  that 
the  charter  was  accepted^  or  thal^ 
the  usase  has  been  in  conjformity 
to  the  charter;  and  the  Court,  after 
determining  that  the  affidavit  was 
ill  for  omitting  so  to  state,  refused 
leave  to  amend  it.  The  King  v. 
Barxey  and  Others^    T.  55  G.  8. 

Page  258 

RELEASE. 

1.  The  lessor  of  the  plaintiff  in  eject- 
ment, cannot  release  the  action. 
Doe,  dem.  Byne  and  Others,  v. 
Brei»er  and  Another^  T.  55.  G.  3. 

800 

2.  A  release  contained  in  a  deed, 
which  recited  that  defendant  stood 
indebted  to  his  creditors  in  the 
several  sums  set  to  their  respective 
names,  and  that  they  had  agreed 
to  take  of  defendant  15^.  in  the 
pound  iipon  the  whole  of  their  re- 
spective debts,  whereby  the  credi- 
tors, in  consideration  of  the  said 
ISs,  in  the  pound  paid  to  them  be- 
fore executing  the  release,  each 
and  every  of  Uiem  did  release  de- 
fendant from  all  manner  of  actions, 
debts,  claims,  and  demands  in  law 
and  equity,  which  they  or  any  or 
either  had  against  him,  or  there- 
after  could,  should,  or  might  have, 
by  reason  of  any  thing  from  the 
beginning  of  the  world  to  the  date 
of  release,  was  held  to  release 
nothing  but  the  respective  debts, 
and  all  actions  and  demands  touch- 
ins  them ;  for  the  general  words  of 
release  have  reference  to  the  par- 
ticular recital,  and  shall  be  go- 
verned by  it. 

Therefore  where  to  debt  brought  by 

Slainfifis  on  defendant's  bond,  the 
efendaht  pleaded  this  release,  held 
that  plaintifis,  in  their  replication, 
might  plead  that  the  bond  was  given 
by  the  defendant  with  others  as  a 
security  for  the  repayment  of  bills 
drawn  upon  them  by  the  defendant, 


and  for  monies  advanced  to  hiin^ 
and  that  the  sum  set  against  their 
names  in. the  release  was  due  to 
them  from  the  defendant  on  the 
day  of  the  release  on  his  own  ac- 
count, and  the  monies  intended  to 
be  secured  by  the  bond,  although 
part  was  due  at  the  time  of  exe- 
cuting the  release,  were  not,  nor 
was  any  part  included  or  meant  by 
them  or  by  defendant  to.be  included 
in  the  sum  set  against  their  names 
or  in  the  release.  Payler  and 
Others  V.  Homersham,  3fT  56G.S. 

Page  423 

RELIEF,  ORDER  FOR, 
See  Appeal. 

REMOVAL,  ORDER  OF, 

See  Justices.      Settlement    py 
Hiring  and  Service,  1. 

RENT, 
See  Poor-Rate,  1. 

REPLEVIN  BOND, 
See  Debt,  2. 

RETURN  OF  PREMIUM, 
See  Premium,  Return  of. 

REVOCATION. 
See  Devise,  1. — Will,  1. 

SALE  OF  GOODS, 
See  Frauds,  Statute  of. 

SALVAGE. 

1.  Where  a  ship  was  chartered  upon 
a  voyage  out  and  home,  at  2/.  10r« 
per  ton,  register  measurement,  per 
month,  ^5001.  to  be  paid  on  clear- 
ing  outwards,  the  like  sum  at  the 
end  of  twelve  months,  and  the  re- 
mainder three  months  after  being 
reported  at  the  custom-houae  on 
4t  her 


SCIRE  FACIAS. 

her  return ;  and  the  ship  delivered 
her  outward  cargo,  and  sailed  with 
her  homeward  cargo,  and  was  cap- 
tured and  recaptured  on  the  home- 
ward voyage,  and  the  ship  and 
cargo  were  sold  by  consent  of  all 
parties,  the  owner  and  charterers 
liaving  respectively  made  claim  in 
the  Admiralty  Court  to  ship  and 
goods,  where  restitution  was  de- 
creed to  them  upon  payment  of 
salvage :  Held  that  the  charterers 
(having  paid  the  two  sums  of  250/.) 
were  not  liable  to  contribute  to  the 
ship-owner  for  salvage  in  respect  of 
their  goods,  where  the  proceeds  of 
the  goods  fell  short  of  the  sum  due 
for  3ie  residue  of  the  freight,  but 
that  the  ship-owner  in  respect  of 
the  freight  was  liable  to  the  whole 
salvage ;  and  the  charterers  having 
paid  such  contribution  out  of  the 
proceeds  of  the  goods,  under  a 
security  given  by  them  for  pay- 
ment of  the  salvage,  with  the  assent 
of  the  ship-owner  as  far  as  his  lia- 
bility was  concerned ;  held  that 
they  might  set  it  off  in  an  action  of 
covenant  by  the  owner  for  the  re- 
sidue of  the  freight.  Cox  and 
Others^  Amgnees  of  Sujan  and 
Anderson^  Bankrupts,  v.  Ma^  and 
Others,  E.  55  G.  S.  Page  151 
2.  Secus  as  to  the  charges  of  esta- 
^  blishing  the*  claim  to  the  cargo, 
and  procuring  the  decree  of  resti- 
tution, for  held  that  the  charterers 
alone  were  liable  to  them.  id, 

SCIRE  FACIAS. 

In  scire  facias  to  have  execution  for 
damages  and  costs  recovered  against 
J.  B.  upon  a  recbgnizance  of  bail, 
conditioned  in  case  the  said  J,  B. 
and  G.  K.  should  be  condemned  that 
J.  B.  and  G.  K.  should  pay,  &c.  or 
render  themselves,  the  plaintiffs 
allege  that  J.  B.  and  G.  K.  have 
notpaidy  Sfc,  or  rendered  themselves, 
according  to  the  form  and  effect  of 
Vol.  IV. 


SETTLEMENT. 


609 


the  recognizance :  Held  on  special 
demurrer  tliat  the  breach  was  ill 
assigned ;  for  non  constat  but  that 
J.  B,  who  was  condemned,  has  paid 
or  rendered.  Wilkinson  aiid  Others 
V.  Thorley  and  Anothety  E,  55 
G.  3.  Page  SS 

SENTENCE, 
See  Sessions. 

SERVANT, 
See  Trover. 

SESSIONS, 
See  Costs,  2. 

An  indictment  lies  to  the  quarter  - 
sessions  for  lighting  fires  on  the 
coast  contrary  to  stat.  47  G.3. 
sess,  2.  c.  96,9  and  if  it  be  removed 
and  the  defendant  be  tried  and 
convicted  before  a  Judge  at  Nisi 
PriuSy  this  Court  shall  award  sen- 
tence. The  King  v.  Cocky,  E. 
55G.S.  71 

SETTLEMENT, 
See  Justices. 

SETTLEMENT  —  iy    Apprentice- 

ship. 

See  Evidence,  I.    Witness,  1. 

A  parish-apprentice  was,  before  the 

Eassing  of  stat.  18  G.  S.  c.  47., 
ound  till  24,  and  served  till  nearly 
attaining21,  when  his  master  being 
about  to  leave  the  parish,  and  no 
longer-wanting  his  service,  told  him 
tliat  he  might  leave  him  and  go 
where  he  liked,  and  shift  for  him- 
self, but  if  he  could  not  provide 
for  himself,  he  might  return  to  him ; 
upon  which  he  Quitted,  and  when 
he  was  ^out  tour  months  past 
21  bound  himself  by  indenture  as 
apprentice  to  another  master  for 
three  years,  and  served  with  him 
the  three  years :  Held  tliat  he  di4 
not  acquire  a  settlement  by  ser- 

S  s  vice 


;ro         SETTLEMENT. 

vice  under  the  cccond  indcDture. 
The  King  v.  The  InhabitantM  s/ 
Bin>,  otMrwue  Nt/mett  Traeey. 
M.56G.S.  PageSas 


1.  An  order  for  the  removal  of  a 
married  woman  (not  Btating  her  to 
be  such)  and  her  children  to  Y. 
adjudging  that  the  Iswrul  eettlc- 
ment  of  her  and  her  children  is  in 
y.,  was  held  well  without  adjudg- 
ing that  Y.  was  her  husband's  set- 
tlement ;  and  proof  by  the  mother 
of  the  husband  that  he  gained  h 
settlement  in  Y.  by  hiring  and  ser- 
vicd  was  held  sufficient  witliour 
calling  the  husband,  although  it 
appeared  that  he  was  in  this  coun- 
try The  King  v.  Inhabitants  of 
T^smttif,  E.55G.'i.  St 

3.  A  hinng  at  8f.  per  week,  and  two 
guineas  for  the  harvest  to  do  any 
thing  the  gardener  should  set  hint 
about,  is  not  a  yearly  hiring.  Tht 
King  V.  InhabitanU  of  llanibeth, 
T.55G.3.  315 

SETTLEMENT— ii/ a  Tenement  of 
101.  a-Year. 

1,  Wboreaperaonrentedand  resided 
on  a  tenement  of  4J.  a-year,  and  in 
the  same  year  bought  at  a  public 
auction,  on  12th  August,  four  lots 
of  oats  growing  in  one  field,  for 
12i.  14*.,  which  oats  were  of  differ- 
ent kin^,  that  ripened  at  different 
periods,  and  he  began  to  reap  them 
oti  14th  September,  and  continued 
reaping  them  as  they  ripened,  and 
carted  them  away  at  intervals  be- 
tween the  14th  September  and  the  j 
3d  November,  on  which  day  he  ■ 
carted  off  the  last  load:  Held  that  ! 
he  did  not  thereby  acquire  a  settle- 
ment. The  King  V.  The  Inhabi-  \ 
tantinfBowneM,  T.55G.3.  210  I 
2.  Whore  pauper'a  husband,  being  a 
■oldier,  dcacrledand  lefthis family 


SHfeRIFF. 

in  the  parish  of  S.,  and  the  viff 
during  htiabaence,  took  ahouseat 
S/.  a-ye«r  in  S.,  and  lived  in  it 
with  Ker  family,  and  also  took  n- 
other  house  at  five  guineas  a-year. 
and  put  some  of  her  husband's  fur- 
niture in  it,  intending  to  remoie 
thither,  but  never  did  remove,  but 
underlet  it;  and  during  the  time 
she  held  both,  her  husband  came 
to  see  her,  and  remained  seven 
weeks  concealed  in  the  house  whem 
she  lived,  and  was  made  acquainted 
with  her  having  taken  the  two; 
Held  that  the  husband  did  not  ac- 

3uire  a  settlement  hv  this  resi- 
eoce.  The  King  v.  The  Inhabi- 
tants of  Ashlm-under-Lyne,  M. 
56  G.  3.  Page  S57 

3,  The  taking  a  nmt  of  a  licenc- 
from  the  lord  of  a  manor  to  erect 
a  cottage  on  a  piece  of  land,  ren- 
dering an  annual  rent  of]0*-6fl. 
as  a  quit-rent,  and  also  a  grant  cT 
a  licence  to  inclose  a  piece  •• 
ground  for  a  garden  to  the  said 
cottage,  both  being  parts  of  the 
waste,  and  building  a  cottage  there- 
on, and  residing  in  it  a  year  and  a 
half,  were  held  not  to  confer  a  set- 
tlement ;  this  being  a  licence  only, 
and  not  a  grant  of  any  interest  la 
land.  The  King  v.  The  Inhabi- 
tants  of  Horndon-on-tht-Hill,  H. 
56  G.  3.  «2 

SHERIFF, 
See  Escape. 
Where  the"  sheriff  levied  under  a  fi. 
fa.,  and  received  the  money,  and 
afterwards  the  judgment  and  exe- 
ci)lion  being  set  aside  for  irregu- 
larity, and  the  mone^  ordered  to 
be  returned,  paid  it  back  with  the 
assent  of  the  plaintiff:  Held  that 
the  Stat-  43  G.  3.  c.  46.  does  not 
take  away  his  remedy  b^r  action  of 
debt  against  the  plaintiff  for  his 
poundage.  Saattenu  v,  WOkht- 
ton,   T.  55  G.  3.  256 

SHIP, 


STATUTES. 


TITHES. 


«1 


SHIP, 
.S6'<? Bankrupt,  1.   Partners,!. 

SIMONY, 
See  BoNP,  1. 

SMALL-POX, 
See  Nuisance,  1,  2. 

SOUTH  SEA  COMPANY, 
See  Licence,  1,  2. 

SPECIAL  DAMAGE, 
See  Action  on  the  Case,  2, 

STAMP, 
See  Lease,  1. 

STATUTE  OF  FRAUDS, 
See  Frauds,  Statute  of. 

STATUTES. 

Edw.  III. 

iS.  c.S.    Exemption  from  tithes. 

Page  136 
Hen.  VI. 
14.^.1.    Justices  of  nisi  prius.   443 

Eliz. 

18.  c.S.  X.2.    Bastards.  560 

29.^.4.     Sheriff's  poundage.      256 

Jac.  I. 

2\.  C.19.     Bankrupt.  242 

Car.  II. 

13  &  14.  e.  12.     Settlement.        212 
29.  c.S.  f.  17.     Stat,  of  frauds.   263 

Wm.  III. 
9  &  10.  e.  11.     Settlement.        212 

Anne. 

3  &  4.  c.  9.   Promissory  notes.     25 

a.  C.14.     Rent.  113 

lO.c.  11.    Church  rate.  250 


Geo.  II. 

12.  r.29.     General  county  rate. 

Paj^e  433 

13.  C.18.  f.7.     County  rate.       489 
23.  c.  33.  s.  19.  "Middletex  coun- 
ty court  act.  169 

25.  c.  36.     Expences  of  prose- 
cutor. 522 

c.  37.     Sentence.  443 

27.  c.  3.  Expences  of  Witnesses.  524 

Geo.  III. 

13.  C.78.  5.64.     Costs.  208 

18.  c.  19.     CosU  on  acquittal.      524 

26.  c.  60.     Ship  registry.  454 

28.  C.52.      Controverted  elec- 
tions — Costs.  234 

33.  C.52.     East  India  Company.  279 

34.  c.  68.     Ship  registiy.  454 
37.  c.78.    Liverpool puotB.  77 

42.  c.  90.    Local  militia.  407 
c.  101.  (Local  and  personal.) 

Commercial  Road.  27.  n. 

43.  C.46.     Sherifis' poundage.     256 
c.  153.  s.lS.       Importation 

of  wool.  346 

47.  sess.  2.  c.  66.    Lighting  fires 

on  the  coast.  71 

49.  c.  121.  ss.  8. 17.     Bankrupt 
—  Annuity.  333 

c.  12i.  5.4.       Settlement — 
Examination  of  pauper.  355 

52.  c.  39.   (General  pilot  act.)  82. 87 
c.  155.  5. 12.     Religious  as- 
semblies —  Conviction.  509 

I         STAYING  EXECUTION, 
See  Execution, 

STRANDING, 
See  Insurance,  1,  2.  6. 

SURETY. 
See  Bankrupt,  2. 

SURRENDER, 
5e«  Lease,  2. 


Ss  2 


TITHES. 
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VARIANCE. 


VARIANCE. 


TITHES. 

Oak  wood  of  more  than  20  years* 
staading,  not  growing  from  acorns, 
but  from  old  stools,  which  stools 
belonged  originally  to  trees  which 
had  stood  more  than  20  years,  were 
held  not  to  be  so  clearly  entitled 
by  Stat.  45  £V.3.  c.S.  to  exemp- 
tion from  tithe,  as  to  make  a  ver- 
dict which  subjected  them  to  tithe 
a  wrong  verdict.  Ford,  Widotv, 
and  Another  Executors  of  H,  Ford, 
Clerk,    V.    Racster,    E,  55  Q.  3. 

Page  130 

TRANSPORT, 
See  Charterparty. 

TRIAL, 
See  Jury. 

TROVER. 

A  servant  may  be  charged  ui  trover, 
although  the  act  of  conversion  be 
done  by  him  for  the  benefit  of  his 
master.  StepJiensand  Others,  As- 
signees, Y.Efwall,  T.  55  G.  3.    259 

TRUSTEES, 
See  Action  in  the  Case. 

USURY. 
Whether  a  commission  of  one-half 
per  cent,  upon  a  banking  account 
be  usurious  or  not,  is  a  question 
for  the  jury,  depending  upon 
whether  it  may  be  ascribed  to  a  | 
reasonable  remuneration  for  trou- 
ble and  expence,  or  whether  it  be 
a  colour  for  the  payment  of  in- 
terest above  5/.  per  cent,  upon  a 
loan  of  money,  and  if  there  be  a 
contrariety  of  evidence  upon  that 
point,  the  Court  will  not  set  aside 
the  verdict  and  grant  a  new  trial, 
although  the  verdict  be  against 
the  opinion  and  direction  of 
the  Judge  who    tried  it;    unless 


it  appears  clearly  that  the  jury 
have  drawn  an  erroneous  conclu- 
clusien.  Carstairs  and  Others, 
Assignees  of  Kensington  and  Others, 
Dai3crupts,  v.  Stein  and  Others,  T. 
55  G.  3.  Page  192 

VARIANCE, 

See  Bills  of  Exchange,  1 . 6. 

1 .  Where  plaintiff  declared  in  cove- 
nant, that  defendant  demised  to 
him  a  wharf  and  storehouses,  &c^ 
the  word  in  the  deed  being  store- 
house: it  was  held  to  be  a  fatal 
variance,  although  no  breach  was 
assigned  upon  the  demise  of  the 
storehouse,  but  only,  upon  a  cove- 
nant by  defendant,  not  to  suffer  a 
wharf  to  be  erected  on  his  estate 
to  the  injury  of  the  said  wharf,  ^er 
quod  plaintiff  was  deprived  of  cer- 
tain gains  which  would  otherwise 
have  arisen  from  wharfage  dues; 
store-room,  &c.  Hoar  v.  MiUy 
H.56G.S.  470 

2.  In  debt  on  a  mortgage-deed  for 
non-payment  of  the  mortgage- 
money,  plaintiff  declared  that  de- 
fendant bound  himself,  his  heirs., 
executors,  and  administrators,  and 
proved  a  deed  in  which  defendant 
bound  himself,  his  executors  and 
administrators  only :  Held  that  thi£: 
was  not  a  material  variance.  Ham- 
borough  V.  JVilkie,    H.  55  G.  S. 

471  n. 

3.  Where  the  indorsee  declared 
against  the  .maker  of  a  promissory 
note,  that  he  made  the  same  pai/' 
able  at  the  house  of  Messrs.  B.  and 
Co.,  London,  and  upon  production 
of  the  note  at  the  tnal  it  appeared 
that  the  address  at  the  house  of 
Messrs.  B,  and  Co.  was  not  a  part 
of  the  note,  but  only  a  memoran- 
dum at  the  foot  of  the  note :  Held 
that  this  was  a  variance.  Exon  v. 
RusseU,  H.  56  G.  3,  505 

VENUE. 


VL 


WILL. 

VENUE, 
See  Practice,  2. 

VISITOR, 
See  Mandamus,  6. 

WARRANTY. 

A.,  B.y  C,  tenants  in  common  in 
tail,  B.  releases  to  A,  and  C.  and 
their  heirs  all  his  undivided  part, 
and  all  hMstate  and  interest  there- 
in, habend.  to  themy  their  heirs  and 
assigns,  as  tenants  in  common,  and 
not  as  joint  tenants  to  the  use  of 
them,  and  their  assigns,BndB.coye' 
Hants  with  A.  and  C,  their  heirs 
and  assigns,  that  he,  his  heirs,  &c. 
would  warrant  and  for  ever  defend 
the  premises  to  A,  and  C  (without 
the  word  heirs)  against  all  persons, 
and  that  A.  and  C,  their  heirs 
and  assigns,  should  quietly  enjoy, 
drc. :  Held  that  the  release  passed 
the  interest  of  B,  to  A,  and  C  as 
tenants  in  common,  and  not  as 
joint-tenants,  and  that  the  warranty 
annexed  to  the  release  created  a 
discontinuance  of  JB.'s  estate  tail, 
and  barred  B.  and  those  claiming 
under  him,  as  against  those  claim* 
ing  under  the  release,  of  a  sub- 
.sequently-acquired  right  in  fee. 
Doe,  dem.  Hutchinson  and  Others, 
v.Prestwidge,  T.  55  G.  3.  Page  178 

WAY, 

See  Pleading,  3. 

A  person  who  prescribes  in  a  gue 
estate  for  a  private  way,  cannqt 
justify  going  out  of  it  on  the  ad- 
joining land,  because  tlie  way  is 
impassable.  Bullardv,  Harrison, 
M.  56  G.  3.  387 

WILL, 
See  Devise. 

./.  B»  married  and  afterwardii  made 
his  will  and  devised  to  his  neice, 


WITNESS. 
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and  afterwards  died,  leaving  his 
wife  ensient  with  a  daughter,  which 
was  unknown  to  him;  Held  that 
the  birth  of  the  daughter  was  not 
a  revocation  of  the  will.  Doe, 
dem,  White  v.  Ba^r/brd  and  An^ 
other,  E.  55  G.  3.  Page  10 


WITNESS. 

1.  Where,  upon  appeal  against  an 
order  of  removal,  the  appellants, 
in  order  to  shew  a  settlement  in  a 
third  parish,  called  the  pauper  to 
prove  that  he  was  bound  iq[>pren» 
tice  by  indenture  to  D.  and  served 
in  the  third  parish,  and  then  pro- 
duced the  indenture,  but  fSuIing 
to  prove  the  death  of  the  sub- 
scribing witness,  so  as  to  entitle 
them  to  prove  his  hand-writing, 
proposed  to  call  the  pauper  to 
prove  his  own  execution,  and  that 
of  the  other  parties  to  the  inden- 
ture, which  evidence  the  Sessions 
rejected:  Held  that  the  Sessions 
did  well,  for  the  rule  which  re- 
quires the  subscribing  witness  to 
be  produced,  or  his  absence  ac- 
counted for,  applies  as  well  to 
settlement  cases  as  others.  The 
King  v.  The  Inhabitants  of  Har- 
ringworth,  M.  56  G.  3.  350 

2.  In  assumpsit  against  one  of  several 
partners  for  not  delivering  goods, 
with  a  count  for  money  had  and 
received,  to  which  defendant  plead- 
ed that  the  promises  were  made 
jointly  with  A.  and  B,,  it  appeared 
that  aefendant  being  partner  with 
A.  and  B.  made  the  contract  indi- 
vidually, though  in  the  name  of 
the  partiicrsliip,  and  for  the  sale 
of  partnership  property,  and  that 
in  fraud  of  his  partners  he  received 
the  money  to  his  own  use,  though 
tlie  bill  drawn  by  him  for  the 
money  was  in  the  pamership  name : 
Held  the  plaintiff  might  recover 

the 
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the  money  tto  received  under  the 
common  count.  And  A.  wa«  held 
a  competent  witness  for  the  plain- 
tiff to  prove  that  defendant  was 
never  authorised  or  employed  by 
the  partners  to  make  the  contract, 
and  that  he  received  the  money 
to  his  own  use.  Hudson  and 
Anoilter  v.  Robinson^  H.  56  G.  S. 

Page  476 


WOOL. 

« 

WOOL. 

The  statute  43  G.S.  c.l53.  s.\X 
does  not  authorize  the  importation 
of  cotton  toool  into  Great  Britain, 
Oliversonv.Loughnuni,  M.56  G.3. 

Page  346 

YEAR. 
See  PRAeTiCE>  4. 


ENl)   OF   THL   FOUIITH   VOLUME. 
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